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PREFACE. 



WiSBiNoto exhibit a eampie of his capabilities as Printer and Binder, 
recently established in the city of Lexington, Ky., the Publisher, 
understanding that the Hon. George Robertson retained copies of many 
of his miscellaneous addresses, the publication of which, in a more per- 
manent form, had been desired by many friends, obtained his consent to 
publish such of them as constitute this volume. 

In making the selection, variety, as well as utility, has been consulted. 
Some of the selected articles arc on constitutional principles of vital 
importance — some on interesting questions of legislation and political 
economy — some on general jurisprudence — and others literary, bio- 
graphic, and historic. 

The author, not desiring such a publication, during his life, yielded his 
consent to it now, as he informed the Publisher, chiefly for the purpose of 
preserving fugitive writings, which he desires to save and transmit to his 
posterity; and he is, therefore, permitted to dedicate to his children — a 
volume which the Publisher hopes, that not only they, but the Public, and 
especially of Kentucky, will find to contain sound principles, interest- 
ing facts, and wholesome counsels. 

The mechanical execution is not, altogether, as satisfactory as was 
desired and expected. Typographical errors have resulted from acci- 
dent and hetste. But, while most of these are too minute for a special 
reference to them, only a few pervert or obscure the sense. One of the 
later may be found in the fourth line of the first page, where ''Governor'' 
is misprinted for LIEUT.-Govcrnor. Matter also, which the larger and 
more open style of ordinary book print, would have extended to at least 
650 pages, having been compressed into only 4Q2 pages, the volume is 
neither as readable, nor as attractive to the ta-ite as it might, at no 
greater cost, have been made. But, with all its Taults, it is submitted 
to a generous public, who will be concerned more for the substance than 
the form — the body than the drapery. 
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^t the annual ^lection in August, 1816, George Madisoi^ was elected Gov^r- 
;Dor, and Gabriel Slaughter Lieutenant Governor of Kentucky. Madison took 
the official' oath, but died in October, 1816, before he ^ad entered on the duties 
of his office, which having devolved, under the constitution, on the Governor 
elect, Slaughter undertook the performance of th^m, and appointed John Pope 
Secretary of State. Mr. Pope, as a prominent politician, had become obnoxious 
to the prejudices of the dominant party, under the banner of his former rival, 
Henry Clay. That party manifested general and violent dissatisfaction at the ap- 
pointment of Pope, who they feared would control the State administration and dis- 
pense its executive patronage. To get clear of hjfn, some of his leading oppo- 
nents proposed the election of a new Governor to. fill the office during the reai- 
due of the term for which Madison had been elected; and that purpose enga^iai 
the attention and agitated the passipns of the people of Kentuc^iy with extraordi- 
nary fervor for more than a year. 

At the first legislative session succeeding Madison's death, on the S7th day of 
Jaij^uary, 1817, Mr. J. Cabell Breokipridge, ^ member of the Hpuse of Represen- 
tatives, submitted the following resolution: 

'^Resolved, That the General Assembly of the Commonwealth of Kentucky 
projride by law for electing a Governor to fill the vacancy occasioned by the death 
of our late Governor." 

For that resolution, after elaborate discussion, in committee of the whole, the 
following was substituted: 

*^ Resolved by the General AssemUy of the Ocmmonwealfh of lienlucky, That the 
present Lieutenant Governor is entitled to hold, by constitutional right, the office 
of Governor during the residue of the term for which his late Excellency, George 
Madison was elected, and that no provision can be made by law for holding an 
election to supply the vacancy." 

On the 30th of January, 1817, the House adopted the substitute by the follow- 
ing vote: 

Yeas — Messrs. Barret, Birney, Blackburn, Booker, Bowman, Caldwell, Carsor, 
Cook, Cotton, Cox, Cimimins, Cunningham, Davidspa, Davis, Dollerhide, Dun- 
can, (of Lincoln) Ellcston, Ewing. Ford, Gaither, Garrison, Gilmurc, Given, 
Goode, Grant, Green. .Grundy, Harrison, Hawkins, Helm, Holeman, Uornbcck, 
IL Jones, Logan, Love, Marshall, Mercer, Mills, Moorman, Monroe, McConnell, 
McHatton, McMahan, McMillan, Reeves, Robertson, Rowan, Rudd, Sheplierd, 
Slaughter, Spilman, S. Stevenson, Stapp, P. Stevenson, Todd, Green, Undery^ood, 
Ward, P. White, Weir, Wicklitfo. Woods, and Yantis— 63. 

Nayji — Messrs. Speaker, (J.J. Crittenden) Armstrong. Barbour, Breckinridge, 
Clark, Colemun, Dallam, Davenport, Duncan, (of Daviess,) Fleming, (laines, 
Flart, Hickman, Hopson, Hunter, Jamison, Irvine, J. Jones, Lackey, Metcalie, 
Owings, Parker. Rice, South, Trigg, Turnery Wall, and W. While— 28. 

On the same day the Senate concurred by the following vote: 
Yeas — Messrs. Speaker, (Ed. Bullock, of Fajettt.) Uarllet. Flowmar, Cliap- 
line, Churchill, Ewing, Paulkner. Griflin. J. Garrard, W. Garruid. 11 illy or. llai- 
din, Jones, Lancaster, Mason, Owens, Perrin. Sebrce, Sharp. Simrall. i^Itiilh, 
Thompson, K. Taylor, Worlhington, WickliiTe, Wood, Waide. Wvlch. and Wil- 
sr>n— 29. 

Nays — Messrs. Chambers. Souih, and Vaivv - 3. 

1 



[2j 

To carry tbe question at the August ek'Ctlon in 1817. th« defeated party elTccc- 
ed a thorough organization, brought out candidates in all the couniies. and agitated 
tKe State as it had never been moved before. At that election ihc following per- 
sons were elected members of the IJoube of Representatives: 

Nathan Gaither and Cyrus Walker, of Adair: Anach Daw.son, of Allen; C:\vo. 
Johnson, of Boone; John Porter, of Ikillur; Thomas Fletcher, of Bath; Joseph R. 
Underwood and Hardin Davis, of Barren; William Jewell, of l^ullilt; Edward R. 
Chew,. of Breckinridge; Larkin Anderson, of Bracken; John L. Hickman, (leorgc 
W. Baylor, and b'amuel G. Mitchell, of f^ourbon; Jessee Coffee, of Casey; Alfred 
Sanford. of Campbell; John Mercer, of Caldwell; William N. Lane and John Don- 
aldson, of Christian; James Gholson, of Cumberland; John Bates, i)i Clay; W ra. 
Glenn, of Daviess; Stephen 'I'rigg, of PJslill; Joseph C. Breckinridge, John Par- 
ker, and Thomas T. Barr, of Fayette; Alexander Lackey, of Kloyd; William P. 
Fleming and Michael Cassedy, of Fleming; Charles S. Todd and Oenrge Af. Bibb, 
of Franklin; John Cunningham, of Grayson; Thompson Ward, of Greenup; Rob- 
ert P. Letcher and James Spilman, of Garnird; Robert Barret nnd Jo! n hldnion- 
son, of Green: William (>. Uutler, of Gallatin; Aaron Hart and Benjamin Shack- 
lelt, of Hardin; William K. Wall and John Givens, of Harrison; David White and 
Charles IJ. Allen, of Henry; Fortunatus F. Dulany. of Union and Henderson; Wm. 
R. Weir, of Hopkins; Richard Barbour and James Hunter, of Jefferson; W-illiam 
Walker, (»f Jessamine; Joseph Parsons, of Knox; Henjamin Duncan and Samuel 
Shackleford, of Lincoln; Boanerges Roberts and Presley N. C)'Bannon, of Logan; 
Christopher Haynes, of Livingston; Thomas Marshall, of Lewis; lohn Adair and 
John B. Thompson, of Mercer; Samuel South, John Tribble, and Archibald 
Woods, ot Madison; Duvall Payne and Walker Reed, of Mason; Moses \* ickliffe, 
of Muhlenburg; Eli Shortridge and John Jamison, of Montgomery; John Rowan,. 
Samuel T. Beall, and Henry Cotton. Nelson; Thomas Metcalfe, Nicholas; James 
Johnson, of Ohio; John Dollerhide and Joseph Porter, Pulaski; William Clark, of 
Pendleton; William Smith, of Rockcastle; John T. Johnson and Garrett Wall, of 
Scott; John Logan, George B. Knight, and Berryman P. Dupuy, of Shelby; Wil- 
lis Field and William S. Hunter, of Woodford; Solomon P. Sharp and Cornelius 
Turner, of Warren; Walter Emmerson, of Wayne; Fleming Robinson, 11. H. 
Bayne. and Richard Cocke, of Washington. 

An>l the following members constituted the Senate of Kentucky. 

Anthony Bartlett, of Henry county; Harman Bowmar, of W'oodford; Jesse 
Bledsoe, of Bourbon; Wm. T. Barry, of Fayette; John L. Bridges, ot Mercer; 
Samuel Churchill, of Jefferson and Bullitt; James Crutcher, of Hardin; Joseph 
Eve, of Knox and f 'lay; John r'aulkner, of Garrard; Dickson Given, Livingj»tou 
and Caldwell; Thomas G. Harrison, of Washington; James Hilly er, Henderson, 
Ohio, and Daviess; John Griffin, Pulaski and Casey; Wm. Hardin, of Breckin- 
ridge, Grayson, and Butler; Francis Johnson, of Warren and Allen; Hun;phrey 
Jones, of Madison; James Mason, of .Montgomery and Kstill; Wm. Owens, of 
Green and Adair; James Parks, of Fleming and Nicholas; Josephus Perrin, of 
Harrison and Bracken; James Simrall, of Shelby; Ben. South, of Bath, Floyd, 
and Greenup; Richard Southgatc, of Campbell, Pendleton, and Boone; Richard 
Taylor, of Franklin and Gallatin; Hubbard Taylor, of Clarke; David Thompson, 
of Scott; Joseph Welch, of Lincoln; Martin H. W^ickliffe, of Nelson; Wm. Wood, 
of Cumberland and Wayne; VVm. Worthington, of Muhlenburg, Hopkins and 
Union; Joel Yancy, of Barren. 

On the td of December, 1817, upon the motion of Mr. Reed, a select commit- 
tee, consisting of Messrs. Baylor, Bibb. Sharp, White, J. T. Johns(,n, Fletcher, 
Reed and Shortridge, was appointed to prepare a bill for a new elrciion; on the 4ih 
the committee reported a bill providing (or an election of a Governor to supply tlu* 
vacancy occasional by Madison's death, and also tor an election of a Ltrutcuant 
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Govermor for the sami fracttonal term; which bill passed the house on ihe 15«h of 
the same month by the following vote: 

Yeas. — Messrs. Speaker, (Breckinridge), A|len, Anderson, Barbour, Harr, Bay- 
lor, Bibb, Butler, Cassedy, Chew, Clark, Davis, Dawson, Donaldson, Dulany, 
W. Emmcrson, Field, Fleming, Fletcher, Gholson, Givens, Glenn, Haynes, Hick- 
man, Hopson, J. Hunter, W. S. Hunter, Jamison, C. Johnson, J. Johnson, Par- 
sons, Patton, Payne, J. Porter, Reed, Roberts. Sanford, Sharp. Shortridge, South, 
Todd, Tribble, Trigg, Turner, W. Wall. G. Wall, Ward, White, and Weir--66. 

Nays — Messrs. Adair, Barret, Bates, Bayne, Beall. Cocke, Coffee, Cotton, Cun- 
ningham, Duncan, J. Emmerson, Gaither, Hart, Jewell, Knight, Letcher, Mar- 
-shall, Mercer, J. Porter, Robinson, Rowan, Shacklett. Shackelford, Spilman, Smith, 
Thompson, Underwood. C. Walker, Wickliffe, and Woods — 30. 

But, on the 10th of the same month, the Senate refused to order the bill to bo 
read a second lime, and thus defeated it by the following vote. 

On the question, shall the bill be read a second time? — 

Yeas — Messrs. Barry, Bledsoe. Bowmar, Chambers, Given, Johnson, Parks, 
' Perrin, South, Southgale, H. Taylor, Thompson, Wood, and Young — 14. 

Kays — Messrs. Speaker, (R. Kwing,) Bridges. Crutchi-r. Eve, Faulkner, Grif- 
fin, Hardin, Harrison, Hillyer, Jones, Owens, Simrall, R. Taylor, Welch, Wick- 
liffe, Wilson, and Wortliinglon — 18, 

When the canvass for 1817 began, it was believed tl at such a torrent of popu- 
lar sentiment for a new election had been gotten up as to leave scarcely a hope 
of arresting its progress or diverting its course: But the leading men who be- 
lieved that the constitution would be violated and Slaughter's rights outraged by 
a new election, determined to resist it to the utmost. It became an all-absorbing 
topic, and no subject ever produced more intense or pervading excitement in Ken- 
tucky. At the request of some friends at Frankfort, Mr. Robertson, then just 
elected to Congress from the Garrard district, before he was 26 years ©Id, wrote 
the following constitutional argument, signed **A Kentuckian." Those friends, 
though it was written on the spur of the occasion, thought fit to publish it in a 
pamphlet, entitled, ** The Const ilutionalist, by a Kenluckian," and circulated it 
extensively through the State. It was, at the time, supposed to have had a very 
great influence on the public mind, and to have contributed, more than any other 
means, to that recoil in the popular sentiment which resulted in an abandonment 
of the project of a new election by act of assembly. A review of the scenes of that 
year would be interesting and rather profitable to all who desire to understand the 
history of Kentucky measures and men. 



TO THE PEOPLE G¥ KENTUCKY. 



An humble and obscure fellow -citizen fi'<'ls ' 
it his duty to address you on a subject which ' 
has become interesting to us all; nnd one \ 
which, as men possessing personal rights, and ! 
as citizens duly appreciating our civil and po- I 
litical privileges, it is equally our duty to in- | 
vestigaie impartially and deliberately, and our i 
interest to decide com*ctly and indtpL-ndoutly. ' 
Since the universally lament c?d death of our 
late venerable Chief "^tfanjistrato, the question 
has frequently presented itself to every think- 
ing mind, "H«>w and by whom shall this chasm 
in our state u:ovemment, which wi? >'o dreply 
deplore, be failed?" In the solution of tins 
question it will, c»u a thorough ciml impartial 
investigation, be found there is no intrinsic dif 
ficulty. And had you turned to your Consti- 
tution, and read it, and ex])ouiidiHi it by your 
own common sens^o for yourselves, <lisregard- 
ing the pathetic appeals that have been so 
dexterously made to your feelings and jireju- 
diccs, there would have b(K?n no contrariety of 
opinion on this much abus<>d and agitated 
subject; and instead of the commotion which 
now pervades this country, and not only de- 
grades us in the estimaton of our astonished 
neighbors, but threatens to ruin our dearest 
rightH, there would have been perfect repose, 
mumony and content. But some of those who 
ought to have been among your l)est friends 
hftve availed themselves of the confidence you 
had reposed in their intelligence and political, 
integrity — ^not to give you sound and whole- 
some counsel, nor to enlighten your under- 
standings, nor to lead you to the truth — but to 
distort and misinterpret the Constitution, to 
seduce you of your judgment, and drive you 
into error, anarchy and confusion. Insti>aa of 
addressing your reason, men from whom 
we should navo expected betti'r and wiser 
things have vociferously appealed to your 
feelings^-instead of legitimate ar^ment, they 
have resorted to noisy declamation — instead 
of ever mentioning our own conttitution, they 
take us with a gigantic stride across the 
Atlantic to Greece, and Rome, and Africa, t& 
speculate on the ruins of Athens, Rome, and 
(^urthage. Instead of showing us what our 
constitation i», they assay all their ingenuity 
to show us what it mign have been; and in- 
stead of idling us what artificial rights we 
now enjoy, since the organization of our polit- 
ical machine, they discant in swelling strains 
about our natural and primitive sovereignty 
and equality, which every man in Kentucky 
understands, and no one ever did or will deny. 
It is thus that a question which, of itself, would 
nerer have crei^ any difficulty or excited 
any seal, has become an electioneering hobby. 



and a constant theme of inflammatory declam- 
ation. It has bet'n so entirely metamorphosed 
by distortion of features, deceitful attitudes, 
andlins4>l dress, that many honest men. not 
well acquainted with it, and not being con- 
noiseurs in political pliy>iognoniy, have been 
grossly deceived in its" character. Hence, 'a 
non-dc*script Drama has be«.m set on foot in 
this country, by a few men, for what purpose 
we say not. which, although, in the lirst 
scemts, it so much excited the derision of the 
auditory, that it w<as deemed a Farce, and has 
only yet so far changed its aspirct as to induce 
stHiic to think it a hanidess Comedy, wmII, it 
is feannl, unless the principal dramatis per- 
sona; arc liiss'ed from the stage, end an afflict- 
ini,' Tragedy. By those few men are meant the 
noisy few who have Xhu'M writing, speaking 
and becoming candidates for office, to prove 
that we must have a new election of govtTnor 
before the expiration of tluj deceased gover- 
nor's constitutional period of service, or in oth- 
er words, to prove that they are on the side of 
the people against their constitution; in other 
and still plai;ier words, against the j)eople. 
When this constitutional question was nrst 
propounded, th«*re was an unprecedented una- 
nimity in the State. It was almost universal- 
ly befieved that there was no room for a ration- 
al doubt. We all believed that Gabriel 
Slaughter would administer tho government 
under the constitution, until the expiration of 
the term for which Madison was elected; but 
as some circumstances occurred shortly after 
th(; introduction of the Lieutenant Governor 
into the gubernatorial chair, which provoked 
a, few men, it is natural to suppose, (even if we 
had not witnessed it) that they would put 
their ingenuity on the Rack to torture from 
it a device by which affairs mi^ht be 
revolutionized and they might triumph. 
An election of another governor was the spu- 
rious offspring. Although there had been no 
doubt on the constitution, and although they 
themselves could not doubt, they must have 
hoped by sophistry, denunciation, and adula- 
tion to the people to induce others to believe 
what they could not themselves believe — and 
in trying to convince others they have, as is 
very common, almost convinced themselves.—- 
Under false colors they have without a solita- 
ry argument, but merely by flatery, and pretty 
names induced many honest, unsuspecting men 
to join them in their unholy crusade against 
the constitution. And though the advocates 
for a new election have been miraculously con- 
vinced without one solitary argument that will 
stand scrutiny, it is feared many are so firm- 
ly enlisted and have so far committed them- 
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selves that notbiui^ Hhort of matLematical called coustructive than that which is literal, 
di'inonstratioii willcouvirice them back again. . The one is as sacnnl and as ubli»;a'ory a-^ th« 
But, hupelesh a-i tln! atleinjU may be, it is the other, l>ecause it i-^ a< imicli ihe con'litiitidn. 
duty ot every go<Hl citizen to make an effort ; Both are e<juallv couMnictive: tin- only tiiifir- 
niore esjM'ciafly as In.' may thereby prevent the enc<.* is the mod** oi' c<»nstruciiini. Why ix it 
further extension of this conta-jious doctrine, that wc cheerfully and nnhe>itaiiii^ly submit 
and counteract th" iX'Ttions of th<)«*e who, en- to wh€ateverthoc(»n*»lituti<»n exini-j^-ly deel:ire>? 
courai^id by an accidintal accession to their is it iKcanse there is any atliniiy Ix-iwirn the 
Kmall corps, are siimulated to redouble their sij;n and the thins( sij^nifieil; or l;iiii(uair<' and 
efforts. Tliat the atlemj>t now to el"ct a ^ov- ideas? No. Ljintjuajrt* is conventional; it is 
emor is a lla<^rant and danf,'<'rous violation of an arbitrary ass(K'ia:ion <»f sounds siajnilicant 
tlie constitution is, 1 have no doubt, as condu- by compact. Therefore when we hear a man 
Kively demonstable from that instnnnent it- sjieak we affix to hiscxpr«»ssions that nieaninj^ 
fielf, as any question can Ik*, that is suscppti- ■ which common \isat;e and consent have jrivr-n 
bio of tin." remotest jloubt. And t<» d(?mon- to them. ]f one? num make to anollier a proni- 
Rtrate to every man's conviction, who is not i<e in lan;xuHt(e plain and simple, how i-* his 
under the influence of an infii-xible }>rederer- , enj^aj^ement to be underr»t(MMl arid performed? 
mination, that, it woidd be unconstitutional In the way in which ctjnmion con>ent inter- 
to elect apovemor before the (*xpiration of the j)rets liis words: and allhouj^h he miirhl hnvc 
tenn for wliich Ma<lison was eh'Cted, so that Inid a different mianinir. he is nevertheless ab- 
there will be no ground left l\)r a rational sol utely bound by that wliich hi^Avord> inva- 
doubt, is the only object of this essay. jriably import. 1?^ not this solely because it id 

To effei'tnate tlii** object I only ast that you | presumed that he inteiuled to con\«'y the <ame 
will ^o with me to the constitution, and im- idea-^by his words that other men <lo? What 
partially and attentively explore it, expelling is even* this then but con<tnictionV And what 
from vour minds every extraneous arjjnment, is this obligation, other than con.-tructive? 
and ix)r^<»tling that you liad ever thought on | But wh<*n words are, in thcniM Ives, uncer- 
the subject; and if the result be not a thor- tain, how do we under«it}in<l them? Why cer- 
oujjh and indubital)le ccmviction that the con- 'tainly in no other sense than that in which we 
Rtitulion, not only dt»es not authorize a new = presume they were intende<l to be i!nd"r!-t«HHl. 
election, but by every fair and pennissable -To R<»lve difficulties of this kind, common con- 
construction interdicts the exercise of that i sent has established certain criterni, <ir rules of 
priyih'ge, it must be because "A man convin- construction to which we must re>;(»rt. and by 



ced against hiu will, is of the same opinion 
still." 

Preparatory to the investigation of this sub- 
ject, il should Ik* pri-miseii that oun* is a gov- 
ernment of laws and not of men. Our con- 
stitution is the basis; the laws we make in 
unison with it are all men' suj)erstucture. 
The con^titution is the gn^at charter of our so- 
cial compact, defining and distributing the 
functions of political soven-ignty. It is an ar- 
ticle of agr<.'4»ment between tlu' })eople and 
their functionaries. The former have no more 
right to alter or modify it, except in the way 
therein providi^d, tlian the latter. And (jur 
political right!? are >ecure or in^ecure in pro- 



which ambiguous exJ)res^ions ar<' to bi' inter- 
pretinl. These rules arectM'val mith languag-o 
Itself, and are founded in it^ constitution aiid 
in con)nn»n sense. This is then a j>art of the 
same compact by which wonK an* made sig- 
nificant. When an individual um.-s words 
which arc literally doubtful, it is to Ikj pre- 
sumetl ho intendi-tl to convey bv tliem that 
Cleaning, which those univer«*af nnd funda- 
mental rules established by genenil consent 
give to them. This is coii'^tniction; })ut no 
more so than giving to words that meaning 
\Miich common consent says they literally iiu'- 
port, is construction. The muminjx in l>olh 
ca>es is founded on and deduce*! from corn- 



portion to the degree of our re-pect and ven- jpact; and the only ditfi-rence lietwoen them is, 
eration for that sacri*d instrument. The sover- as l)efore remnrked, thepn^ct-ss by which it is 



oignty thtTein transferred is not reclaimableat 
our men^ whim or pleasun*; when wi' wish to 
know what riirht or power we have thereby 
delegated, and what retained, we must advert 
to that inftrument itself; and if tliere ^hould be 
&n apparent anibigiiity in any clau.-e or arti- 
cle, we should examine the whole attentively, 
and give that construction which would maice 
all the different parts consistent; we should re- 
sort to the establi>he<l ndes of conatniction, 
and whatever infi'rence we deduce by this 
process, is as much an inviolable part of the 
constitution as anything that the words may 
literally and unJeniably import. To prove 
this by argument is usele.ss;for it is an axiom, 
the truth of which no man, who is capable of 
investigation, can controvt'rt. 

Let It not be said that we hare anv more 
right to Tiolate or disavow that which may be 



ascertained. If a man make a contract, the 
literal meaning of which is <l«rubtful, is it i)(»t 
constnied by the niles we have mentiomnl? 
And is he not as much Imund by this in:i^rpre- 
tatittn.as if there had been no neius>iiy to re- 
sort to them? Certainly he is. 

Apply tlies<* preliminary remarks to our 
constitutii»n. Ask yoiirselves if there be any 
rx'al ambiguity in that instrument in n^gard to 
the question about to l>e di-cus«*e<l. If you 
should think then* is, only ask vourselves, to 
what inference the proper and universal rulos 
of construction will certainly and inevitably 
lead. If they will authorize *the belief that tlio 
constitution does not deprive you of the right 
to elect a new governor under existing circum- 
stances, it will be admitted that vou have the 
power to exercise it, if you choose. But on the 
contrarT, ifthev will convince rou (of which I 
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have nu doubt) tliat you cannot consiMtently 
with the cou&litution fxorcise this privilcffc, I 

S resume and hope that ewrj' hone>t and cun- 
id man wiJl frankly acknowlod^^ that \hv, 
ricrht d<x*s not exist, and will, without a mur- 
mur, cheerfully i»ul>mit lo the present state o{ 
thin^, coniollug himself that it wa"* ordainetl 
by his country, and decrwd by one of the 
wisest, be^t, and frwst constitutions extant in 
lhi» world. 

I phall endeavor to show vou , as briefly as 
the nature of the subject will pennit,that there 
is no ambijL^uity in the c<»iistitution in relation 
to the jiresent question. But, if there should 
be, when it is attentively examined and ci>r- 
rcctly ex})otinded, no dispassionate nuiu, in his 
senses, and hi»nestly in pursuit of tnith, can 
possibly doubt. 

lu the invei*ti^ation of this subject I shall 
not follow the ziirzas: and declamatr>ry course 
that the advwates of a new election have pur- 
sin'd — but will taki' the conatitution for mv com- 
pass, and reason for my square. I sha^l not, 
as they have done, cn(h'avor insidiously to asr 
Fail your feelinjjs and alarm your fears, but 
shall openly a])peal to your judi^mfnts, with 
no other weap^jns than reason an«l the consti- 
tution. All I '*hall ask i»f those advocates, is 
to make the f«)llowini( admissions: 1st. That 
we have a c<>nstitution. l2d. That it is ntit 
righL to violate it. 3d. That, that and that 
alone shoidd c(mtrol us, and detennine for us 
the present question. And 4th. That if it 
fflioutd b(! doubtful w. should examine the 
whole of it, and jf^ive it such a construction 
as will make all the parts harmonize, and give 
them all effi'Ct. 

And all I shall ask of you is your attention, 
your impartiality and tlie honest <*xercise of 
your rational faculties. This is all the armor 
\ want; with these weapons I fear not th«» re- 
8ult. At the thre.<hhold, I will conce<le to the 
new election nu^n all that they have based 
their arguments on, and which no gixxl man 
ever denied — which is that we, the i)eople, are 
the only legitimate source of all ])olitical pow- 
€*r; and that our government was instituted by 
us and for our peace and liappiness — but witli 
this apjunidageor qualification — we are now 
sovenign, «Mdy so far as we are not circum- 
scrilHMl or r<*strained by our own act and con- 
Kent. For m all well organized societies, it 
has been discoven*d to be expctlient that the 
|M'*»]ile, in order to secure their civil rights in- 
violate, should, by one great primeval act of 
united >ov<«reignty, establish some fundamen- 
tal principh'.-, which even they themselves 
could not by mere h'gislation control. This 
is their constitution. We have followed their 
example. \a'\ it not Ik* forgottt'u that we have 
a COS'STITUTIOX— one which it is our du- 
ty and our lK\'<t interest ever to revere and de- 
fend; and one, evon the confine* of which it 
w<»uld 1k' wor^ethan sacrilege to invade; for it 
i** the bulwark of our dearest rights religious, 
civil, and ])olitical. 

The momentous question now recun — What 
AtM-i this instrument pronounce on the sulnect 
now agitating this conntrv? I think it« lan- 



guage is plain and decisive. It may be found 
m the foflowing clauses: 

Artici.k3, Skc. 1. "The suprenie executive 
power of the commonwealth shall be vesttrd in 
a chief magistrate, who shall Ik*, styled the 
governor of the commonwealth of Kentucky." 

Sec. 4. The govenior shall be elected for the 
term of four years by the citizens entitled to 
suflTrage, at tile times and places where they 
shall respectively vote for reprej*entatives. 
The person having the highest nuoiber of votes 
shall be govenior; but if two or more shall bo 
equal and hij^hest in votes, the election shall 
be determined by lot, in such manner as the 
legi-lature may dir^-ct." 

Art. M, Sec. 1G. "A lieutenant-governor 
shall be clu^sen at every election for a gover- 
nor, in the same manner, continue in ofiice for 
the same time, and ]>ossess the «iame qualifi- 
cations. In voting for govenior and lieuten- 
ant -g<»vemor, the electors shall distinguish 
whom they vote for jus govijnior, and whom as 
lieutenant-governor. 

**Skc. 17. He shall, by virtue of his office, 
be speaker of the senate, have aright, when ia 
committee of the whoK*, to debate and vote on 
all subjects; and when the si'iiate arc equally 
<livided, to give the casting vote. 

•*Seo. 1H. In case of the iinpi'achment of tho 
govtrnor, his removal from office, death, refu- 
sal to qualify, resignation, (»r absence from the 
state, ttie lieutenant-governor shall exercise all 
tlie power and authority appertaining to tho 
ofiice of gijvernor, until anotuerTHj duly quali- 
fied, or the governor, abs4>nt or impeached, 
.shall return or beactpiitted." 

"Skc. 24. A secretary sluill be appointed and 
commissioned during the tenn for which tho 
governor .'«hall have been el<wted, if he shall so 
long behave himself well." 

••Art. 2, Skc. 30. The general assembly 
shall regulate by law, by whom, and in what 
manner writs of election" shall be issued to till 
the vacancies which may hap|)en in either 
branch thereof." 

"Art. 6, Skc. 3. Every person shall bo dis- 
qualified from serving as a governor, lieuten- 
ant-governor, senator, or representative, for 
the term for which he shall have been elected, 
who shall be convicted (»f having given or of- 
fered any bribe or treat, to procure his elec- 
tion." 

"Si'HEDiLK, Sf.c. 5. In ord<«r that no incon- 
venience may arise from tin* chang(t made by 
this ctmstitution. in the tim<M>f Jiolding tho 
general election, it is InTeby ordained, that tho 
first election for governor, li<*utenant-g(tvernor 
antl memWrs of the gt'iieral assembly, shall 
commence on the first Monday in >Iay in the 
year eighteen hundred; The persons then 
electe<l shall contiinn* in (»ftiee during the sev- 
eral term^J «>f service ])re.-crilM'd by this c(msti- 
tution, an<l until the next general election, 
which shall be held after their said terms 
>hall ha>e r«'<]Je<tively •"Xinred." 

The forego inir an* faithlul «>xiract«, from or.r 
present constituiion, of all tliat can oy^'ratt* on 
our qu«*stion. Th*\y contain every sinter ce, 
everv word and evrrv mark of nuiutuar'on. 
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that can afft»ct tbo aubji-ct, coiitk'iist-d in one Ipartrtofthe con^Tituiion amendatory of our first 
nmss, iJiat you may f-ee the whole at one \ iow ! eonstitutiou in that re.9V(Ct, provide for the elcc- 
wilhout iiny difficulty or falhO coloring. This I lion of a lieutenant govi.niur mthe sameman- 
18 the text.' The connnentary hhall be candid, . fM?r. at the same timr, to posfcss all the same 
aiwl I trust pati«ifactory. ^qualifications; — but wlio is not to enjoy the 

I would a'^k you, in the first place, if vouisanni powers and j)riviK'i,'tfs nor rc-ct'i\e the 
had never thought on, or lieard of th<j subject: same cr»nij)en>a!ion, cxcij^t on the occurrence 
bi'f«ire, could you see anythinp^ in thirse clauses '. of certain contingencies; and who^Aen becomes, 
thiir requirrs explanation? Could you sih? any i by the constitution, invested with all the same 
inconj^niity or any niysterv in the simple ex-! power and authority, and receives the same 
pre<^i^)ns which tln-y contain. No, you never . pay that the j^ovemor elect enjoy*? while in the 
would entt*rtaiit a doubt; if you have a doubt, administration of the ffovt-rnnient. 
it is not derived from the constitution. Hu- Ask your.M'lves candidly what is the plain 
man language could not Imj plainer. No sub- ■ and only sen>ible meaning of these pruvisi«uis? 
ject could require more iHTjspicuitv than char- Why is a governor to be elected for four years? 
actcrizes every part of tue foregofng extracts. The re.osons are obvious, and are founcfed in 
You at once see that there is not one word said lonjj and insiructive experience and the wisest 
about anew election to fill a vacancy which policy. But the ni(»mtx;rs of the couvention 
might occur in the oftice of governor, but that did not forget that the man whom we might 
many provisions are made to superced«* the no- elect as our chief executive officer, would be 
ces.<ity of it by fiUim; the vacancy wiihout a! mortal, and liabh* to all the ca>«ualtie8 incident 
special el<'ctit»n. C(msrquently there can Ix* | tohinnanity. That they ruminated i-xtensive- 
no doubl that the constitution givi's us nt> an- , ly and profoundly on this subject is evident 
thority to fhct another governor at this time or ' from the ample and detaiU'd pnn'isions they 
under existing circumstances. (have made to r»bviate any difhculty and pre* 

Although this will be acknowledgoil })yjvent any possible inctinvenience. Examine 
oven those who are Jis Jskeplical as Dr. Douty: those provi.sion.^ attentivily; ub-*ervu the forc- 
Yi^t they will insist that it is not m-cessafy cast, tne exactness, the nice ])recautiou of 
that the constitution should ^^irc us the privil- those who made them. They have provided 
ogo, l>ecause we p«>sseh6 it inherently, and against an interregnum, in the event of almost 
have aright to dt>this, as wrll as everything; any iHiissible con* ing«ncy. Have they .said one 
else we please, unless prohibiti'd by tht- consti- wurd, among all iho>e provisions, al.Kmt a spc- 
tutiiin. This I deny, and could refute by cial ehclion of a governor? CiTtainly not. 
showing the jrarpos4'S anrl nature of our gov- 1> it reconcilable with any rational «)r author- 
evameut, and adducing exaniph"^ in which, al- ize«l constnsction to M:j)pa''e that they intend- 
though tluTc is no expn'ss con>litutif>nal inhi- ed one should be elected, at any olluff time or 



bntion, still. thiTOcan be no legislative right. 



in any other manner than those prescribed by 



1 kit as I have no doubt of convincing every . the Cfuistitution? If ii is. then you must say 
dispassicmate man, without rc^tjrting to this that those mi>n, some of whom were Jidmired as 
kind of argument which would bi; cmiclusivc men of si u])endous intellects, and wore illustri- 
in this kind of ca>e. I hhall not consume lime ous ornauunts of their state, did not under- 
by endeavoring to prove that in the ca-^e under stand th<'nisi'lvi*s. Fur if thry inrended that 
Consideration the con-itiMition must give the i we should have the right to eh cl a new govfr- 
right or it canni>T be ex«*rcised, bvit wave this' nr»r undrr circumstances like the pre-xont, they 
question. Jbit if 1 .-^houhl admit, for argument havec»'rtainly acu*d in a maum r tnat i< utterly 
sake, that wo have a right to elect a new gov- inexplicable; made a great many roduntanr. 
ernor, unless restrained by the constitution, I pnjvihions in the constitution which could on- 
»hall now undertake to provo clearly that it ly embarrass and mi<<load, and havo Ix't rayed 
would be ])alpably inc«»nsisten: with that in- 1 as much stupidity and folly a< could have 
sinuninJ iindortxlstinircircumstaiK'es. ' bifii exhibi!<d by much wojiker men, who 

Tlur tuily question then for ine to discu-js. ' had no dosi^n in wh;it tiny said. i>u; such an 
anil foryou to <hcid»', i- whrthi-r the alledgid ' imputation would be impiou^ in-^raritude to 
riffht toi'h'ct a irovv-rnor bofore tin- expiration ' lho.->e, to whom we should fjtri'vor Im* most 
of the term lor whieh Madison was eltcti-d, is graleful. It would be a ino>t wicked and iin- 
interdicted by tlio r<»;istiiution, oris itieonsi^- ' pounl thni.-^i at the con-ii ral««l charac-or of 
tent with anv t»f its provi-ii»ns. W 1 show that j THAT MAN, wIiom- collo.:>.al ni'iid and lu- 
it is. I shall havo a'iaiiu'd my objrc*. This niinous ponoil are c^wi-picDou- in evor^- clause 
pr'>i)o>ition i^. from thr constiiution, a]mo<? I of the- s;iorf d ii:strununt v.hich ho c/r/»r, and 
wlf oviilent. It is vory clo:»r from ii- wholo who<«e momorv i:» enibalniod in the heart* of 
ti n»ir That lh<* CiinvontiuM n* vj-r inirndod tfini his contrymen. 

an aecidmial ^aciincy. in iLe executive, show Id The nw'nibiTs of the convi.tition tho-ju'lit niul 
U- lilKd by popular oloetii-n. Ci'rr«etly :<«)■ ihar lln-v h:nl U fr no ro-mi for 

You find Irom tho for« ::oi:i'/ ! xtr:ie'> tli.-ir thi'l «loi;bt. * Thoy had :«alil a!l arui <ltn,o ail :hev 
:r'»^••r:;o^ i-* Toln-olM'tid by tin- ]u opli- 1 ;,:iikd ; could. 'ir ;!»;:t wa- ni'eo«.>;irv. it" :hi/ iizirndt.d 
lO s:ifVrai:''. n- C'-rtain liioo-. fur ihi- t^rnt oiiilia; llun- -iioiiid In- no n-.w ol- L''.io:i; if th»v 
four y. Mr '.ami th.-itlu-sL;;!! po-- -.-o. :.a"n > a - , c/iJin:! ?d rli;ii ih* n- -liouh.l In- u.mI. r:i(#n. wh:lr 
m'Ta'od qjalification-. hrwr o. .•:;!■. ;; li* lint fl _ more o'- il-— would lliiv h:ivo snid «»r d'-»!H ? 
|io\vi«r-« ii'.d proToi^.-iiiv.-. and .•.■iv- a tix« d | No'hinL*. Hut if tlii-y hral inri^nd* d th.it wi> 
•"jilarv. You i.i'iv li.. I .il-i' I'la' th- „-ani'' • -I-.o-.i].! . li «■: b foro rn < \p"i";:'i. • .f »hr f-nir 
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years, cau we, as honest, candid, intelligent I siiient, and it will aUo be aoknowlcdged that 



men, say or believe that they would have used 
the language they have, and no more? If they 
had designed such an absurdity, would they 
have made all the provisions they have to fill 
any vacancy that might happen? And would 
they not have made of Aef» quite different and 
more plain? They have endeavored to be as 



no provision to fill Buch vacancies, otherwiso 
than bv electhn, in to be found in the constitu* 
tion. "iTho new election men say that, for 
these reasons the legislature would have had 
the right to pass any law they might think ex- 
pedient \o fill these vacancies without the au- 
thorization of the convention m(»n. These lat- 



particular and perspicuous as possible. But ;ter thought diflF^^rently; but wo have admitted, 
if they intended a new election, have tliey b(?en i for .irgument, that they thought so too— well, 
perspicuous or even inlelligible, or have they ! if they thought so too, why did they insert this 
not \ised a language that imports a in'.>aning t special clause? Every man will now^ be able 
different from, and inconsistent with that in- to answer. It was because they feared that 
tention? But explore the whole of the consti- others might have serious doubts on this sub- 
tution,and observe how consistent, how plain, ject ; that there might be a difference of con 



how cautious and particular thev have been in 
every other part. For fear of doubt or incon- 
venience, they have provided ex])ressly for the 
election of members to fill both branclies of the 
legislative department, when any vacancy 
should occur in either. Why did tliey not in- 
clude the executive? The reason is obvious; 
they intended to exclude him. . 

"^Vhen tliey were so circumspect as to d(?em 
it proper to insert a spi.*cial clause authorizing 
the legislature to pass a law declaring how and 



by whom writs of election should issue to fill are made, and some of them, as I will presently 



struction, which it was their duty to prevent. 
They have therefore inserted a special clause, 
knowing it could do no harm, and might do 
good by preluding the possibility of miscou- 
eeptiqn. This clause is therefore not mere su- 
pererogation. Well, if they thought it was 
necessary, in order to prevent any doubt or in- 
convenience in the cases which it embraces, 
must thev not have known it was much more 
necessary in the executive department? Cer- 
tainly; becau^^e for the latter other provisions 



vacancii's that might liappen in cither branch 
of the legislature, can you give any goodrea- 
Bon why they did not insert a similar clause in 
regard to the executive department; was it not 
equally pmper and necessjiry? Their having 
done it in the first case shows that they thought 
it was necessary; if they had intended it in the 
latter, would they not have used the same pre- 
caution? Now, whether this special clause 
were necessary to give the legislature the 
right, or not, is totally immaterial. The mem- 
bers of the convention have inserted it in one 
case and omitted it in the other, and the veiy j 



show, incoHsittent with a s|)ecial election; and 
the ver}' insertion of these would induce any 
man to believe that such election was intena- 
ed to be dispensed with for wise purposes. I 
ask then, again, why were not executive va- 
cancies included in the special clause author- 
izing a special election? Or w%y did not tho 
people say, in the 30th clause of the 2d article, 
"The Legislature shall direct by law how writs 
of election may issue to fill- vacancies that 
might happen in either branch thereof, or in 
the EXECUTIVE?" It wa-* because the con- 
vention did not intend that there should bo 



circumstance of their having usetl it in tho one, ! such election. They thought that the insertion 



when perhaps it was not absolutely necessary, 
shows unanswerably that, in the other not em- 
braced by it. they intended that the right 
should not. l>e exercised. 

But, if this argfument needed any support, it 



of the clause in one case and the omission of it 
in the other, in which there was more neeetsity for 
it if it had been intended, the ample provis- 
ions which thev had otherwise mad!e to super- 
c<Hie the n(»cessity of an election, and tho incon- 



is strongly fortified by another consideration. Isistency of some of them with such election. 
In the cases above mentioned, in which the i constituted as much as they ought to door 
constitution has made a spi?cia I provision for could do, to prevent any misconstruction, 
an election to fill vacancies, tlii-re was not. as \ You will think so too. 

much necessitv for such a provision, a^ there ! Bu"» if it were possible, from the foregoing 
certainly would be for one; for a new election to i considerations, to doubt whether the conven- 



fill vocancies in the executive department. 
For in the fonner, vacancies that might happen 
were not otherwise provided for; but in tin* lat- 
ter they are, most carefully and abundantly. 



tion intended a new election or not, to remove 
ilu.'Rc doubts look at the provisions they have 
made to render it unnecessary, by substituting 
otlicr officers, in case of the death, removal. 



The advocates for a new election say that the <fcc. itc. of tlie governor elect. And how can 
legi>lature have the right to do whatever the lyou then doubt? If the convention could pos- 
consiitution doi^s not proliibit. As we are sibly liav-Miitendcd that wo might elect a suc- 
passinir, let \\a again admit this. To what | cesser before tlie expiration of the constitution- 
does it lead? Why certainly to a very strong |al tenu, why and for what purpose did they 
confirmation of the reasoning I have just de- ■ create a new second ar%' officer unknown to the 
duced from the special clauj^^e in one part of the ! old con«^titution? Why did they create a lieu- 
consiituiion. For it will be acknowledged i tenant governor? For if they intended an 
that ihen^ is no clause or expre.>sion in tlie con- 1 election for governor tol^o held at the mxt an- 
siitution wiiich inhibit,s the passage of a law In ual eleciioii succeeding th -3 deatli or removal 
authorizing an election to fill vacancies that of the elect governor, the lieutenant governor 
might happen in either branch of tho legisla* • would be a supernumerary; because in that 
ture, or with which «tic/i a laxc xcould be incon- event th'Te wo'ud b? no ncccvitv fo.- Mich an 
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ofRccr. For the provi«.ioii in tin* old coiiMitu- 'or, we inii^ht have a siicctssor who was our 
lion wa«^ amply siilficient, wliich divlan-d that mxt choirr, witlnmt Xhv incoiivcniinoo and 
in the event of the jj«»vrrnor's death. Arc. 1 lie popular z«al and ooni:ii<ilion c^enerally prf>- 
speaker of the senate should .idrnini^trr the,diu*t'd hy a itinera! and vrry important tiec- 
guvjTnnient nntil auother ^'overnor hhould In; tion. An<l ihey have abundan'.ly ^hown us, 
qualified. Why the amendment of the old that they diti no; ai)pr<)vetlu'})()licy ofrh.otintf 
constitution in this respi'Ct? In creali(»n there ; a governor (»ftenrr than once in four yiars. If 
is always somedesii^n. What did the conwn- Mlun- should b<' any <louht of the trtith of the 
tion d«*sign when thev amended the old 0(m- ' ft)rei:"in«^ pti.-itioiis, it will he entirely removed 
.Ptitution and created a li«'Uienant-j:overn(»rV . hy na-Jon-J and i^nnifs which shall be ^iv«Mi 
Was it merely that \w. niij^ht Julmiid-iter the ]»ri".ciiily, in lh»*ir pn>peri)Iaee. 
ffoverninent a few days, or w<'ek<, or moe.ih-, l^ut suppo^i* ih«*l\»ri'u,oin!jf vit-w of the iTiten- 
instead of the speaker of the senate, wh"n in ti«»nan<l d«'>i'j:n of ilio-e wi<«.' men who adi>]->t- 
fact, for evrry other purj>o*'i' h«' i-^ only th»' cd the eon^tiiutiosi, collietr-ble convincingly 
hpeakor? It Is inijH)-»sible, because there wa> ; from the }»lain j)rovi>ion'< which they have 
no necessity, no motive f4)rit. The provision -iniaile, hhonld haveany mom for a rea-tmablo 
iu the old constitution were equally a-^ p:tK>d.iand honeM difi'trrncr «»f opinion, the impossi- 
and therefore would not havi- Int-n so radically jbility «if «'h'etin)i^ a (r^'vi-rnwr before the quad- 
chBnj;ed without some adeipiate object. Nor | rennial thc!i(>n j>re>cribid by the C(»nstitulion, 
can it be presumed that the lieutenant i,'over- 1 without violalinp: some of the plainest and 
nor was cnjaled, merel}' to act occa^^ionally a*; | wisist provisions of that iuMniment, woiddin- 
speakcr of the senate whi-n they ^hould be in terpo-o an insuperabh'ob>taele and hu>h every 
session, and have no oflice in vacation; be- venous do\i)>t. How will you elect anew •j«)vern- 
cause there was no necessity /"or it and no pro- or under existin^r cireum>t;incrs? The cunsti- 
priety in it. lie wouhi not do betti-r than the ; tutional ritrhts and duties of the jiresent incum- 
Hpeakor who might be chosm by the senators jl)ent c(mhtiiute a barrier you cannot, yo\i daro 

themselves from their own IxkIv. and indeed a not frurmount. If you c«ndd really bclievo 

recurrence to experience will convince \w that ' ^ " 

the speaker clio-ien by the s«'naturs ha<. with a 

verv few excepticms]! di-eharu^'d the function** 

of t*he chair mith more dignity and ability thau 

the lieutenant tfovernors elecUnl by the j>ef>ple. 

But why should the convention imjmse upon 

the senate a presiding olficer who would not 

be their choice? Why not pennit them to elect 

whora80«?ver they might cno<»se, ft>r that pur- 
pose? And why give to one particular county 

in some instances a double rei)resentatiou in 

the senate? And why put us to tne trouble and 

inconvenience of being electioneered with and 

of votingybr a man meR'ly to <lo th.it which the 

speaker of the old constitution could do a<« 

well, and in nineteen cases out of twenty a great 

deal better? Why should this man pos.sess 

any Qualifications more than other senators 

must nave before tliey are eligible to a seat in 

the senate, if he is created merely for a speaker? 

But moR' particularly, why is it nt-cessar^' that 

he should possess precisely the tame qualifica' 

tioiu with tne governor, be electtnl at the same 

time, and continue in qffiee for the same time? 

I believe you cannot answer these* interrogato- 
ries sati^^actorily, and still think that you can 

elect a governor befon* the expiration of Madi- 
son's tcnn of service. You mu>t acknowledge 

that such an answer woidd be inconsistent 

with a sound constniction of the constitution. 

Itii very obvious thatthectuivent ion created the 

lieutenaikt governor tt> Ik* the succrs.>or of tlie 

governor in ca«*e he should ilie or p'.-:iij:n, Ac, 

lor the remainder of his term; and that, on 

the happ<*ning of any of tho^e contingencies 

mentioned, h(> should V'come the governor, and 

have all th(! power, ])rerogative.-, and emolu- 
ments appertaining to the; oflice. The motivi* 

iliut induced the Ci>nvention to di-^i-^nale the 

lieLitenant governor to .Mieeted I lie ptvern-^rfor 

then^id'ie of lustornj. was a rKU'.vtilent (>ne. 
It wa-:. that inc:i-e \v.« *ho'dd U» •.' o'lr govt-rn- 



from what has already Uen said that you have 
tlieriirht, when }ou come to the clauses which 
speak of the rights and duties of lieutenant 
governor, how and when he shall Ik? elect<Hl, 
the duration of his oflice, etc.. where will you 
find ground for hesitatitm? Where one .»Jofita- 
ry loop on which to hang a sluggish doubt? 
"A lieutenant governor shall be electi'd at every 
election of governor — in the same manner, con- 
tinue in oflice the same tim£." Now if you 
proceed to elect a new governor, what will you 
do with the lieutenant governor? You hnvo 
no right to remove him against his will, ex- 
cept by impeachment. But if you elect a giw- 
ernor, the constitution is imperious that you 
shall elect a lieutenant governor. If you do 
so you thereby remove slaughter; this \-ou are 
com]H;lled to do, or not elect at all.* What 
then will you do? How extricate yourselves 
from this dilemma? You hadbeen told very dog- 
matically l>y some of the new ektction' men, 
since the connuencement of this ])opular- 
ity campaign, that the expressions "at evenr 
election of govenior a lieutenant governor shall 
be elect<id,' only alluded to ordinarj' quadren- 
nial elections s})oken of in the constitution. 
Of this they s:ud thev had no doubt. U}H>n 
this palpable error tLey built all their argu- 
ments, by which many men pretended to be 
convinced. And they admitted that unless 
this, tlieir novel absurdity, was true, you could 
not ehft a new governor 'to till the remainder 
of Ma«li-«on's teini. MAKK THIS. 1 earnest- 
ly bes<.*<?ch you; for it was the only foundation 
of their opinions and hojjes. Lix'ik at the fal- 
lacy and j)aln;ible absurdity of this forced 
const met ion. Only junvue' the c<»urse to 
which it jioint*. ami see where you will end 
your journey. Eh'Ct a governor at the next 
August election, (for if you have the right at 
all, it 7nu»f be exercisedat some annual elec- 
tion) for the remainder <if Madi'i^ii'i? t<nn. 



TO THB PEOPLE OF XEHTVCKU 



11 



witliout a lieutenant governor, what will be the 
consequences? Why, a palpable violation of 
the constitution, which declares he shall bt; 
elected for four years. Well, suppose voii 
elect him for four years, what then? UTou 
have a governor in office for four years, and a 
lieutenant governor in office for only three 
years. And at the expiration of these three 
years what will you do for a lieutenant gover- 
nor? You must elect one or have none. The 
latter you would not tolerate, the fonncr you 
could not constitutionally do; because he must 
be elected when you elect your ffoveruor, and 
having elected your governor for four years, 
you cannot elect another before the expiration 
of that time. But if yoU could, you would in- 
volve yourselves in this absurdity: the gover- 
nor you would elect would not be in office for 
upwards of a year after his election, and the 
lieutenant governor whom you elected with 
him would go into office instantly. But sup- 
pose you could elect your lieutenant gov<»mor 
Defore your governor or your governor before 
your lieutenant governor, m what a labyrinth of 
difficulties would you, even if it werepcnnis- 
sible, involve yourselves? You would never 
thereafter bo aole to elect a govenior and lieu- 
tenant governor at the same time, which the 
constitution expressly requires. These consid- 
erations will prove unanswerably that a lieu- 
tenant governor must be elected tohenecer ft 
governor shall be elected as the constitution 
directs. 

But if it could possibly be true that the con- 
vention only alluded to the quadrennial elec- 
tions, by the requisition aforesaid, then it is 
equally tnie that they could not possibly have 
intended that there sliould be any other elec- 
tion at any other time nor in any other man- 
ner. 

The advocates of a new election, finding 
that this sophism was too barefaced, have at 
4a9t abandoned it, and taken refuge on a posi- 
tion equally indefensible, which, with their 
united strength, they have endeavored to forti- 
fy by ar^ments equally fallacious. And 
liere permit me to pause, not to express my 
own 8urpri8e,(for to me it is no strange matter) 
but to invite you te look at the facility with 
which some men change the most important 
and responsible opinions. And to ask you, if 
they w(»re wrong before, (which they acknowl- 
edge) is it not more probable they are wrong 
now? If you had believed them then, they 
tronfess you would have erred; if you believe 
them now I have no doubt you will equally 
«rr. This is the predicament of the ne^'spa- 
per advocates of a new election. They admit 
that the reasons which once convincea them, 
and by which they endeavored most pertina- 
ciously to convince others, were absurd, but 
still persist that their opinion, founded on 
those absurdities, is correct. They cotainly 
must have been encouraged by the little anec- 
dote of a judge and his lawyer. The latter 
made a motion to the former, and after a v(>ry 
long, elaborate, and, as he thought, able argu- 
ment, was told by the judge that his reasons 
and arguments were iu>surd and ridiculous, 



but still he was constrained to decide in his 
favor for reasons that he, the lawyer, had nev- 
er seen nor touched. 

But notice, I beg you, the comer stone of 
the newly conceived argiuhent. They admit 
that you must elect a lieutenant governor at 
every'election of governor, and that you must 
electa governor lor four years, but 'contend 
that it would be no violation of the constitu- 
tion to supersede Slaughter before the expira- 
tion of his four years bv the election of another 
lieutenant governor. Thiw is now their strong- 
hold, behind which they have entrenched 
themselves. If this he untenable they must 
surrender. Although they liave said a great 
deal on the subject, you will bttar in mind that 
it is all on the tnith of the foregoing proposi- 
tion; that is their sandy foundation; aill the rest 
is but embroidered superstnicture. 

.Now it does swin to me that, if there ever 
existed an absurdity that exposes itself, this is 
one. If this be the corr(?ct interpretation 
of the constitution, why was it never before 
discovered? If it be so plain and obvious, why 
never before perceived? And why do not the 
unarfsisted optics of common men perceive it? 
I venture to say that no man in Kentucky 
'doubted, when Slaughter was elected, that he 
j was in office for four years, and 1 fear not to 
say unhesitatingly that no man who had Tmyer 
heard of this new construction could read the 
constitution impartially, and doubt that he 
wa*? elected for four years. The constitution 
declarer* that a governor shall be elected for the 
term of four years, and that at every election 
of governor a lieutenant govenior shall be 
elected, who shall possess the same qualifica- 
tions and continue in office the same time. 
What does the expression, "continue in office 
the same time," mean? Would you not say 
four years? Is it to be presumed that the wise 
men who adopted the constitution, would cre- 
.itc so important an office as lieutenant gover- 
nor without defining the tenn during which 
he should serve? Can yqu think that the du- 
ration of the second office in the country would 
be uncertain? This would be sporting with 
common sen^e, and insulting the understand- 
ing of those who framed the constitution. 

You are told that the lieut(>nant governor is 
the incident, the mere automaton of the gover- 
nor, and goes out of office whenever his princi- 
pal, his master may resign, die, or be dis- 
missed. This is tantamount to saying that the 
governor can dismiss the lieutenant governor 
whenever he may choose to do so. For I pre- 
sume he can resign when he may think fit. 
Do you believe any honorable man would ac- 
cept an office which he must hold by so prcca-' 
rious and servile a tenure? It would be a 
degradation. Do you believe that the framers 
of the constitution ever intended that, if the 
governor should be dismissed from office for 
crime or misdemeanor, the lieutenant gover- 
nor should sliarc the expulsion or disgrace? 
Did the;^ intend that he should forfeit his of- 
fice, which his merit had earned, merely be- 
cause an infamous wretch, over whose conduct 
he had no control and for which ho was nol 
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ruHpoHAiblc, mieht bo dfsgraccfuUy forced to 
surrender hU? why should he, moro than 
M\j other member of the senate, or of the gov- 
ernment, lo<e liis office on account of the rr- 
Kignntion,di'Atk, refusal to qualify ordismisi^al 
from office; of the governor/ Tlie convention 
never intended it. The constitution does not 
require it, nor even permit it. It means only 
what it plainly says, that the lieutenant gover- 
nor f^hall 111.' elected at the Hame time and con- 
tinue in office the fiamo time that the governor 
is elect(Kl to continm^— or in other word"*, it 
meajijti that he shall have a rk^ht to continue in 
office as long as the governor Aa» a ri^ht to con- 
tinue in office. This is the proper transposi- 
tion — ^this is filling up the ellipsis. For the 
expressions, "same qualifications and same 
time" must refer to some antecedent expres- 
sions. ThciV certainly do refer to those 
Erevious parts of tjic constitution, which de- 
ne the qunlitications of the governor and the 
duration of his office — otherwise they would 
mean nothing. Then the "same qualifications" 
which the lieutenant governor is nxjuired to 
possess, mean the very same that the constitu- 
tion declares the governor shall pxKscss — ^that 
is, that he shall he 35 years of iige, Ac, and 
the "same time as," certainly refers to the time 
tho constitution declares that tlic governor 
shall continue in office, that is four years. For 
if the word «am«, when annexed to qualifica- 
tions, refer you to tho constitutional qualifica- 
tions of the governor, it certainly means, when 
annexed to timr., in the same clause, the gover- 
nor's constitutiimal time, or period of s^Tvice. 
Any other construction would confound all the 
nilas of the English language. 

But you are told you must give a most rigid 
and literal construction to this expression. 
This is not the >ame language which the same 
gentlemen xiMi on other parts of the constitu- 
tion. 1 care not how punctilious you are in ad- 
herence to the letter. The letter imports noth- 
ing moro nor less than that the lieutenant gover- 
nor shall have the right to continue in office as 
long as the governor has a right to continue 
in office, and no longer. If the expression, 
"shall continue in office the same tiine,"mean 
what some men absurdly sav it does, that he 
shall go out of office whenever the governor 
may happen to die, or choose to resign, or 
should be dismissini, whether he is willing or 
not, then certainly it means, by the same con- 
struction and for the same reason, that he sliall 
be compelled to continue in office as long as 
the governor may choose or may be pennitte<l 
to n^main in his office. The rule must be re- 
ciprocal, and when the language is the same 
you must give the same construction to either 
altcmatiTe. But to what absurd anti-republi- 
can consequences would this lead? You will 
invito a man to accept one of the first offices in 
yourpower to bestow on distinguished merit, 
and f^Drcehiin to continue in that office just as 
long as ano'.hor man with whom he has no con- 
nexion or privity, and whom, perhaps, he nev- 
er >aw, may think proper to retain him. This 
is not, caniuit b-^the language ofthat wi>e and 
republican constitution which is our Khiold and 



our boast. Xo; it is tho lani^agc of thoso .whu 
will, if you pennitthem, distort, mangle, and 
mutilate' that sacred charter, to subserve their 
own {KTsonal purposes. 

But ye whouelieve,or pretend to l^elieve that 
the lieutenant governor shall, willing or un- 
willing, dead or alive, continue in office as 
long as tlie governor may happen to continue 
in office, and no longer, be so good as to an- 
swer a few simple questions, which you should 
have digested rK*foreyou adopted or pronuilged 
this opiniim: — l?^t. 11 the lieut(;nant governor 
can only continue in office^ so long as the? gov- 
ernor may happen to do so, suppose the gt)ver- 
nor should refuse to qualify, and!^ the lieutenant 
governor had qualilird, will you say the lieu- 
tenant governor never was in office? " 2nd. Hai! 
he not the right to qualify whenever he pleai^es, 
after his term of service shall commence? 3d. 
IrIic not in office the moment he shall qualify? 
These questions you are bound to answer af- 
finnatively. Tho consequence is, that the 
lieutenant governor is in oiTicv. when the gover- 
nor is tio^; and further, if the governor sJiould 
happen to be pri-ventetl from qualifying, 
by indisposition, absence or other cfiuses, 
one year, and then should be inslalli'd into of- 
fice, he would serve three years, and the lieuten- 
ant governor four; for hccould not be in office 
before ho is qualified, and the lieutenant gover- 
nor was bound to administer the government 
until he should qualify. They would not then 
continue in office th»' same time, according to 
your construct ion of the expression. It is niade 
the duty of the lieutenant governor to adminis- 
ter the government, in ca^^e the governor should 
refuse to qualify, until a governor shall be duly 
nualified. It will he admitted, then, that in 
tnis event he is in office, and that the governor 
elect is not. Then In* has a right to continue 
in office, although the governor may be out of 
office. 

How absurd does the doctrine now appear, 
that Slaughter wa.^out of office as soon as 31adi- 
son died? But let us exliibit this monster in 
one or two more attitudes. Suppose governor 
Madis(m had refused to qualify as govemor; 
then he would not have been in offie*) — wh.ni 
would have followed? The con^titution telN 
US' — Slaughter would have had to<«ualify.and 
take on him the administration of the govern- 
ment. The constitution says so. It dwlare? 
that in case the governor refuse to qualify, the 
lieutenant governor «/ia// administer tho' gov- 
ernment until a governor shall be duly quali- 
fied. Who is alluded to by the exprrssion, 
the lieutenant govi-rnor? Why certainly 
Slaughter; it could not liavo been flickman. 
(the old lieutenant govtrnor) for lie was out of 
office, and if he had no! l)een the administration 
wimld, by the constitution, have devolved on 
Shelby, the former governor. Then the consti- 
tution dedans that if Madison should refuse 
to qualify. Slaughter should qualify, and as- 
sume the gubernatorial function-. I low would 
he have qualified? As governor? Nf>: certainly 
as lieutenant govemor. But how could he qual- 
ify as lieutenant governor, when, by M:idi><»n's 
death, he had forfeited all hi« right to hi* office? 
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But if there were no other expressions in the 
constitution, tlic word continue would alone be 
Bufiicient for my purpose. For it evidently im- 
plies that thcre'had been a beginning — that the 
tliinff to be continued must have begun. Thi»< 
would show that the lieutenant governor had a 
right to induction into office whether the gover- 
nor would or would not q^ualify. But this is re- 
pugnant to the constniction of the new election 
men, for it would show that the lie\itenant gov- 
ernor had a right to continue in ot!ice, although 
the governor never was in office. Buta^ain, 
how could the lieutenant governor. Slaughter, 
administer the goveniment for one month, after 
Madi'ion's death, if by that event he lost his office 
of lieutenant governor? For if his office ex- 
pired "^hen Madison expired, he was that mo- 
ment a private citizen, ana no more lieutenant 
governor than any one of you — but still we hear 
of his going on with the administration of the 
government, not as a private citizen, but as lieu- 
tenant governor; and again, did Col. Slaughter, 
when he was called to the execution of the du- 
ties he is now discharging;, take any new oath? 
I presume not, because it was not necessary. 
But if he had, by Madison's death, become a 
mere private citizen, certainly it would have 
been necessary that he should take the oath; 
because, whenever his office expired, his oath 
ceased to operate — ^he was certainly absolved 
from any liability which could ai'terwnrds re- 
sult from that departed oath. t'6r still more 
light on this subject, I would ask you to look at 
the 5th clause of the Schedule to the constitu- 
tion, wJiich declare? that the persons electeil at 
the first general election after tne adoption of the 
new constitution, "shall continue in office du- 
ring the several tenns of service prescribed by 
the constitution, and until Uic next general elec- 
tion, which shall be held after their said terms 
shall have respectively expired " Look at the 
whole of this clause, and if there could remain 
a lurking doubt, I think it will vanish. Look 
particularly at "<A«ir several ternu of service ," 
and "until the next general election, aStcr their 
^iaid tenns shall have expired." You will not 
fail to see that the lieutenant governor is in- 
oluded with the other officers. He is then to 
continue in office during his term of service, pre- 
scribed by the constitution. What do you un- 
derstand, what did the convention understand, 
what does every man understand by a term? 
Not an uncertain, vague, indefinite period, de- 
pendent on casuality, and of uncertain, un- 
known duration — ^but a fixed, definite pre- 
scribed period, of certain and known extent. 
What, then, did the convention mean, by the 
clause just quoted? Every man will answer, 
they raoant, as regards the lieutenant gover- 
nor, by the expression, "term prescribed" — the 
term of four years— otherwise tney meant noth- 
ing, which cannot be ju«<tly imputed to them. 
You can as little doubt that by theexpres.sion, 
"the next general election," is meant the gen- 
eral cit.'ction at the end of the respective t<?rm ; 
of the officers; that is, four vears ;if;er the for- 
mer election mentioned in th'^con'tilution. I- 
ronldnor m^nnaspecial ekerixiri; nnd aii <]:-c 
tion of governor, u:irler I'xi-tin'^ circumstances, 



would certainly bo a special election and for a 
spcicial purpose. 

But all argument on this subject would be 
useless, if you would attentively and impar- 
tially examine yqur constitution for yourselves. 
Would it not be strange absiAtiity, to say tho 
constitution intended mat the lieutenant gov- 
ernor would ^o out of office whenever the gov- 
ernor might die, resign, refuse to qualtfy, when 
he was created expressly to succeed himin the gov 
ernment, on the happening of any of these contin- 
gencies? If it did intend it, wliv did it not 
say. so? But can it be believed tliat it would 
create an officer for no other puri)ose, designate 
him as the successor of tiie govismor, make it 
necessary that he should liave the same quali- • 
fications, be elected at the same tiiin*, by tho 
whole state, and declare that he should go out 
of qffice at the very moment when it becomes 
necessary for him to do that for which he was 
elected, and which he is positively commis- 
sioned to do? , 

But to prove still more conclusively that tho 
lieutenant governor is elected for fouV years, I 
would ask you to look at the 3d clause of tho 
6th article of the constitution, which I have al- 
ready shown you, and which declares that the 
governor, lieutenant governor, <fec., upon con- 
viction of bribery or treating, shall be <lisqual- 
ified from serving as governor or lieutenant 
governor, &c., for the term for which they shall 
have been elected. What is meant by tho 
term, for which the lieutenant governor was 
elected? Can you say that no definite time is 
intended? Thls'would be nonsense. The con- 
vention, in the use of those words, meant what 
many other parts of that constitution strongly 
import, Fora yeabs. W^hat other time could 
they have alluded to? When they say ho 
shall be ineligible for the term for which ho 
was elected, they say that he was elected for a 
term; it must therefore mean that he was elect- 
ed for the term for which the governor was 
clecte<l» for if he were elected for only as long 
as the governor might continue in office, he 
would not be elected for axy term. But tho 
cla\ise to which we have just referred de- 
nounces a certain penaltv against the governor, 
lieutenant governor, and^ others, for conviction 
of bribery or treating to procure their offices; 
no penal law can be enforced unless it be cer- 
tain and definite — ^no punisliment, which is 
indeterminate, can be inflicted. The conven- 
tion, then, intending to prevent corruption in 
elections, have described the penalty which 
they deemed most efficacious. But if they did 
not intend that the lieutenant governor sliould 
ho. ineligible in case of conviction, for the tenn 
of four years, they did not intend that j^ 
should be punished, although they say ex- 
pressly that he shall be. For how could sen- 
tence be pronounced for no certain punish- 
ment? Did any man ever hear of such a con- 
demnation? But suppose both the governor 
and lieutenant governor should be guilty of 
bribery to procure their election, and after they 
ii:'" both sAVorn in l(» office thev are ini'V'aeh'.'d, 
.":i«!ilie i^ovtTnor convicted, lie ilirji i-i i;i"liiri- 
l.'k- for ihv term for which he wa- el-x-t'd, that 
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men loll you he is out of offict tbo vi-rv nui- 
incnt tliL' guvi>niur gutf oul of office, aijd llinl 
coiiEcquenliy tho tinic tm irl^cli he was clfcttxi 
has eipimi; Tofc tbcrefoic muld uut try Aim, 
nor if you could, vould you hnvcniiy right lu 
cnnrict: because bin term baring slrvady 
I'XpiTcd \lj tbo vrpulsion of tbe govuriior, yoii 
c&uuot dinquslifv him from wrvin^ aa livuton- 
ant gowmor, if be Khould he imnipdialtly 
dectod BBain. But Buppiisc you tboiild ciiii- 
vict the Itcuti-naat goviTiiur tiral,auil the next 
day oonvict the govenior. By llio doclriiH' of 
tht new ('Uvtion men, ihr governor vould be 

J, far Hie very tame of- 
jtncc; bih] this would not be the 'vori't, for on 
the next day bo vould be eligible to the office 
of lieutenant mivcmor. Htnr absurd and ri- 
diculous would tbix imin ofreaioniiiK. if pur- 
aued, rentder tbe doctrine, that the lieutunadt 
govenior is out ot office the moment the govern- 
or may happen to die, ri'sign. or be disiiiissedi 
But fur the »amc crime tbe governor and aena- 
toni are di^qtinlilied for four ycant; and why 
should not the lieutenant governor bo paiiishc<t 
as Boverely! Evc-ry eatidid man, vbo will at- 

tieyond • dniibr, nut only frtm this clauev, but 
every other upon which 1 have relied, 
and from Ibeir whole scopo and design, that 
the lieutenant governor in itetltd Jar /our 

But Homo gentlemen, n-ho aclcnowledKC that 
even afttrlbey had ennniiued our constitution i 
over and over again^nd heard all thespt-echea ' 
■ in tbe legi.'latuic, they were «itisfi<fd wc bad 
no right to elect anew goi'emor, have, wonder- 
ful to be snid, told uh publicly, that tbe New 
York coiutitution has changed their opinion, 
and convinced them that they wcrewrungl It 
is slmnge, pnsring Btraiin, that thin argument, 
which, when serutiniit^, in most deciaivc 
ogainHt a now election, libould be wielded iu 
favor oT it. And it in equally Blrauge. that 
KentuckiatiB nbould rely on the IcgiRlaturc ot 
New Tork.orof any other stale, for an eipoei- 
tion of their constilntiun. Do not those men 
who have ufcd the decision of the New York 
legislature, know that it is not authority]' 
Th«y must admit it i» not. Do they use it aa 
argiuneiitT Then, by a much more potent ar- 
gument, I vould give tbetn the decision of ovir 
own li'gislature, not oa the New York conttUu- 
lion, but OUT oun. But if the New York de- 
cision were DuthoritT. or even argument here, 
I vould only a»k you to examine the New 
York aiid Kentucky coiiBtitutions impartially, 
and if the conipariaon do not fumish you with 
OS strong an argument aa you could require 
agaiiut a new election, I am most cgregioualy 

CoNCTirtTios OF Niw YoaK. BeC- 17th,— 
"And this convention doth forever, in the name 
and by the autbiiriiy of thin »tatc, ordain, de- 
termine, and declare, that the Rupreme cxtcii- 
tivr power and authoiiiy of this slate t^hail be 
viMtt-d in a govii — ' -''"■ 
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levery three yenn, and ai oftrn at the teat of 
\gottriantnt Aatlheame tacant . n wise and dl£- 
cnrel fnrbiildir fifthis Hate sbilll-e, by ballot, 
eliTli-d piveriior by the freeholders of this 
state, qualified, an before de^CTil>ed, to elect 
Mnators; which elections t-ball always be held 
at the limes and places uf choosing represen- 
tatives in a'^'iubly for each recpectivs county, 
■nd that the perrjin who bath the ercAtckt 
number of votes wilhin the state, shall be 
governor thereof." 



scribed from it — what is the con^equeoceT 
The New York convention intendMl that 
there should be a new election , and deemed it 
necessary to make an express provision io 
their conHitiiti-m aiiiboriiing il. If our coo- 
veiition intended that tr» should have a new 
election, why did they omit this special 
clause in the ^ev York const it ution? Would 
not the circumstance, that when copying this 
part of the conKtttution of New ') iirk, they 
txeluded Ibnt cx{)reBsion which exprci'sly au- 
thorized a new election, be irrcKi.--til>le proof 
that our convcntiim did not intend that ite 
should elect a govenior uiidsr existing circum- 
■tnncesf In regard to the lieutenant govenior 
thu comparison is equally decisive. By the 
New York constitution, the lieutenant govern- 
iir is to servo until the next election of gov- 
ernor. Out constitution says, "until anolber 
be dnlr qualified," which is not tbe Innguasa 
i>ribeNcw York constitution, but of the old 
constitution of Kentucky. It in very clear, if 

he goramorof New \oi)t should die or re- 
sign, that aiuiihiT governor, to fill his vacan- 
cy, might he elected, because the constitution 
says so; and il is equally clear, that the mo- 
" ' another is elected, the lieulciiant gover- 

I out of office, beCBUBC the constitution 

says he shall only continue in office until 
such election. 

1 think it is now sufficiently demonstrated 
that the lieutenant governor, Slaughter, is, 
by bis election, in office for fo'ir years; and it 

" lot be denied that at every election of gov- 
ir there must be an election of lieutenant 
governor. Tbe inference is irresistible that a 
governor cannot he elected until four years 
shall have expired froni the Inst election of 
governor— in i.thcr words, thai Slaughter can 
remain "until a governor !* duly qualified," 
which you now see, only means that agovem- 

a be 'elected at the ordinary quadrennial 

'lection, and sworn in according to the requi- 
jitions ol the constitution. Duly qualified 
can import notbing clic than that he should 
be rtgnlarly elected, at the general election, 
four years succeeding the ln.<t general elec- 
tion, in the mauner prescribed by the consti- 
tion, poascES all the qualifications, and tak« 
the oath which it requires. No man can be 
duly qualiGed as governor of this common- 
weiuth in any other way. And if you should 
ever say he can, wilh (hat voice, by which 
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you consecrate his usurpation, you consign 
your constitution to the GIIAVE. 

Having briefly and in a desultory manner 
examined all tho^« parts of our present con- 
stitution which tend to the elucidation of the 
subject, I proposed to illustrate; and liaviug, ' 
as I think, clearly demonstrated tli at a new 
election of governor, as attempted, is not on- 
ly unauthorized by tluit instrument, hut is 
palpably inconsistent with many of its posi- 
tive provisions, and in violation of common 
sense and every legitimate rule of construc- 
tion, I might bo content to close the constitu- 
tional argument. 

But before I leave the constitution, I must, 
for a moment, place the subject in a different 
attitude, which will, 1 am sure, confound all 
opposition. For this purpose I mubt ask 
your indulgence to go with me to the old con- 
stitution, and compare it with our present one. 
From this source 1 believe you will be able to 
discover an argument, that will, like elec- 
tricity, flash conviction on every mind, and 
one that will be completely triumphant. 

This process of argument cannot be ob- 
jected to, because it must and will convince, 
and because it is the most correct and unex- 
ceptionable kind of argument on construction. 
It is an established maxim of legal construc- 
tion, that when any remedial law is ambigu^ 
ous, or the reason, application or design of it 
uncertain, we should resort to the old law, the 
mischief and the remedy. 

The advocates have concentrated all their 
argument on this ground, to-wit, a compari 
sou with, not our old couttitution, but that of 
New York! It will be recollected that the iu^ 
strumcnt to which I now invite your atten- 
tio^ was our first constitution, and that the 
one under which we now live is only an 
amendment of the old one. It is fair, there- 
fore, to examine the old constitution, to sec the 
provisions therein contained in regard to the 
executive department, a-^certain how far we 
then had, or whether we had at all the right 
of electing a governor to flU a casual vacancy 
before the expiration of the constitutional tenn, 
and whether any, and what changes or amend- 
ments are to be found in the new constitution. 

Old Coxbtitution, Aet. 9, Sec. 2. — "The 
governor shall bo chosen by the electors of the 
senate, at the same time, at the same place, and 
in the same manner." 

Sec. 3. "The governor shall hold his office 
during four years." 

Seo. 15. "In case of the death or resignation 
of the governor, or of his removal from oflice, 
the speaker of the senate f»hall exercise the of- 
fice of governor, until another shall be duly 
qualified." 

It will be recollected that under this consti- 
tution there was no lieutenant governor, and 
we see frpm the foregoinp extracts how the 
governor was to be electm, the duration of his 
office, and how vacancies that might happen 
in his office by death, resignation, or removal, 
were to be filled. You see that the langua»$ 
of the old constitution, "until another be duly 
qualified," is precisely the name ujsixI in the 



new — and tliat the only dilTiTence is, that by 
the old constitution the sp<^nker of the senato 
was to fill the ^ acancy, until another governor 
^hould "be duly qualified," and by the new 
the lieutenant ggvenior in the first instance 
has that right. It becomes material now, to 
enquire how and when, by the old constitu- 

Id - ■ 



tion, the new governor could be duly qualified, 
to succeed the ex-govenior. And, to enable 
us to do this satisfactorily, it is only necessary 
that we should aj-ccrtain how and when sena- 
tors were to be elected by the first constitution. 
For you must not forgot that tlie governor was 
to be elected in tlie same manner and at the 
same lime. 

Old OoxsTiTUTiox, Art. 1, Sec. — "The sen- 
ate sliall be chosen in the following manner: 
All piTsons qualified to vote for representa- 
tives, shall, on the first Tuesday in May, in 
the present year, and on the same day in every 
fourth year forever thereafter, at the place ap- 
pointed by law, for choosing representatives, 
elect by ballot, by a majority of votes, as many 
persons as they are entitled to have, for repre- 
sentatives for their respective counties, to bo 
ELECTORS of Uie senate." 

Sec. 12. "The electors of the senate shall 
meet at such place as shall Ixj appointed for 
convening the legislature on the 3d Tuesday 
in May in th(> present year, and on the same 
dav in every fourth year thereafter." 

^he governor was to be elected for four 
years, at the tame time and in the fame manner 
that senators were elected. Senators wero 
elected once in every four years, by electors 
who were elected every four years, and wero 
to meet once in every four ^ears. Hence, it is 
plain that a governor could only be (ilected 
once in four years. Suppose governor Shelby 
(who was our first governor under the old con- 
stitution) had resigned, or died one year after 
he was installed, or "duly qualified," upon 
whom would the administration of the govern-* 
ment have devolved? You will answer, the 
I speaker of the senate. Well, how long would 
j he have had a right to the office and emolu- 
} ments of governor? You will reply, until "an- 
' other governor shall have been duly qualified." 
But now ask yourselves the important ques-r 
tion, when could this new governor be "duly 
qualified?" The solution is given by the con- 
stitution. He could not be constitutionally 
elected until four years succeeding the dele- 
tion of the former governor, Shelby. If ho 
could, I should be gratified to know when. 
Could he have bt»en elected in any other way 
than by electors of the senate? No. Could they 
be elected, or hold their electorial meeting 
more than once in four years? Most certainly 
not. liut it may be said by some of the new 
election sophists, that the constitution only- 
declares they shall bo elected once in every 
four years, and shall meet to vote once in every 
four years, but does not prohibit their election 
and convention oftener if any exigency should 
require it. I might admit, that if the provis- 
ions made in the constitution to fill the vacan- 
cy in the office of governor should happen to 
fail, then, to prevent anarchy and a dis?*mution 
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c>f the provcninicnt, we would have n right to years after the former election, aud taken tho^ 
fill the vacancy when and how we mio^ht think requisite oatli. If the new convention used 



fit — because the power would, in that event, 
revert to ur. But this lias uo concern with the 
present question. In the owe propoird, the 
people of Kentucky would "not have liad a 
right to elect a governor in any other manner 
or at any other time than that prescribed by 
the con««titution. P'or see tlie absurdity of a 
contrary dixttrine. Suppose (governor Shell)y 
having resigned thtei? vearH before tlie expira- 
tion of his term,) that the people had immedi- 
atclv elected electors, and that they liad 
forthwith, or at anytime before the expiration 
of the term, elected a governor — would they 
have had a right to elect senators at the same 
time? They had not. Would they have 
elected a governor for the remnant of Shel- 
by's term? Tliev could not, for the constitution 
is im})erative that he shall be ek^cted for four 
years. Could they have elected liim for four 
years? You n)ust instantly jxtrceive tliat they 
could not — for the constitution is express ancl 
positive that the electors of the senate shall 
elect senators and a governor once in every four 
years. But this they could not do, if this spt»- 
cial board of electors just nientit)ned ha(i a 
right to elect a govenioi for four years, after 
two years of Shelby's term had expired, and 
had iictiially elected one for that j)eriod — for 
the term of this new governor would extend 
two years Iwyond the time, when electors ofj 



the same words without any other exjdanation 
or restriction, did tlioy not intend that they 
should convey the same meaning? You lini 
that the only difference between the two con- 
stitutions, in case of vacancy in the office of 
governor ii, that in tlie first, the speaker of the 
senate should administer the goyerument until 
another be duly qualifi<>d — and in the last, the 
lieutenant governor should administer the gov- 
ernment until another be duly qualified. 

If the members of the convention had 
thought the old constitution was defective in 
its provisions for filling a vacancy in the oifico 
of governor in any other respect, why did they 
not change those provisions? WV find that 
they have materially altered the old constitu- 
tion in otlier respects. They have even 
changed the mode in which the governor shall 
be elected, giving the qualified voters, instead 
of electors of the senate, that right. They have 
created a lieutenant governor for the sole pur- 
pose of administering the government, instead 
of the speaker of the senate. They have ex- 
tended the enumeration of instances in which 
he shall act as govenior. Why, then, did 
thoy not change the old con.stitution, so far as 
it had fixed the time when a new governor 
should be duly qualified? The answer is ob- 
vious — they did not think jjood policy would 
authorize' it. They very wisely oelieVed that 



the ii>nate are commanded to elect a govenior; the remedy would be worse than the disi*ase. 



tluTcfore either then must not btj permitted to 
obey and support the constitution, or the kjx»- 
ciaf electors, unknown to the constitution, had 
not the right to elect. This Ix'ingthe alterna- 
tive, no honest man, however skeptical, can 
possibly hesitate. I think this view of the 
subject demonstrates, b(?yond a doubt, that un- 
der the old constitution, a new governor could 
not have been "duly qualified" until the expi- 
ration of the tenn Yor which his predecessor 
was elected, and that consequently the func- 
titms, power, prerogatives and emolun)<»nts of 
govenior devolved on the speaker of the sen- 
ate, in ca.S4.» of the death or resignation of the 
governor, for the remainder of tliat term. 

Thos(», then, are the provisions, and this the 
doctrine of the old constitution. After a few 
years' experiment, it was in some respects 
found tow defective. To amend it and make 

it more perfect, a convention was calUd, and ! governor should be elected, a lieutenant gov- 
a'^sembled in 1799. In some of the prominent ernor should also be elected, in the some way 



Instead or changing the time of election, they 
have only altered tlie maniuT— instead of au- 
thorizing a special election <»f a new governor, 
they have doubly increased the obstacles to it, 
aod the number of persons who may fill any 
vacancy that may occur, by making more ani 
wiser provisions for that purpose. And now 
you may fun: a complete explication of the 
reasons why, and the purpose for which a lieu- 
tenant governor was created. It was thought 
as the speaker of the senate might fre- 
quently be a very weak man, totally unfit for 
the oflice of governor, and was not the choice of 
the state, that it would be unwise and unsafe 
to confide the administration of the govern- 
ment to him for so long a time as two or 
three years, if it could be conveniently avoid- 
ed. 
The Convention determined that, when a 



features of the old constitution tliey made a 
radical change, and in August, 1799, adopted, 
as an amendment or sub-stitute, that master 
piece of ])olitical archit^ecture, our present con- 
Htitution. But in relation to the executive de- 
partment, and tlie mode of filling vacancies 
that might occur in it, what have they done? 
They knew well the provisions of the old con- 
stitution on this subject, and their inevitable 
construction. Have they changed them? So 
far as retrnrds our present enquiry, they iiave 
not, but rf)nfirme(i and re-adopted tli(?m. In 
the old constitulion, the expression, "until an- 
other be duly qualified" meant, until he .should 



and possessingthe same qualifications, for the 
purpose of succeeding him in office, in case ho 
should vacate it any time before the expiration 
of his term of service, or l)c suspended from 
the exercise of its functions by impeachment or 
absence from the state. They knew from cx- 
jK-rience, the school of wisdom, that a too fre- 
quent recurrence to popular elections for the 
first oflicc under the government would be 
dangerous and mischievous. They deter- 
mined that once in four years would bo as of- 
ten as the harmony of the country and the .sta- 
bility of the government would warrant the 
election of governor, and to prevent any mis 



have be«'n elccir-tl bv elector* of the senate four chief that might n-sult from an elcciion ar a 
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shorter period, tho old convention provided 
who should be governor, or {4 ease the governor 
elect should vacate his office. The new con- 
vention, influenced by the same motives, have 
not only ratified this policy, but through 
^undant caution, have made the succession 
more secure, more perfect and more satisfacto- 
ry. They have designated tl^ lieutenant gov- 
ernor (whom they created for that special pur- 
pose, and no other) in the first place, and then 
in the case of casualty, the speaker of the senate. 
Hence they required that a secondary officer 
should be elected with the first, in the same 
manner and possessing the same qualifications 
— ^that if by any accident we should lose our 
povemor, liis functions shall devolve on and 
be discharged by a man of our own choice, 
whom we have elected for that very purpose, 
knowinc; at the time we elected him that he 
might be called to the executive chair. It 
would be ridiculously absurd to say that the 
lieutenant governor was created for any other 
purpose, even to be speaker of the senate. The 
constitution itself is decisive. It says, "the 
lieutenant governor shall, by virtue of Ms of' 
Jiee/* be speaker of the senate. 

From this concise and hasty view of tho two 
constitutions, I presume no man can doubt 
what the convention intended when they used 
the expression, "until another l^e duly quali- 
fied." For it must mean in the new constitu- 
tion what it did in the old, the new being only 
a continuance of the old, and in the same lan- 
guage; and that the present incumbent, Gabri- 
el STauo'hter, has a constitutional right to the 
office which he now fills, until the expiration 
of the term for which Madison was elected, and 
until another ic^ovemor be constitutionally 
elected, constitutionally qualified, and consti- 
tutionally sworn into office — that is, "until an- 
other be duly qualified" — ^which means, quali- 
fied according to and in pursuance of the con- 
stitution. Ii further argument could be ne- 
cessary for any capacity, I might refer you to 
the constitutions of some of our sister states, 
adopted before ours, in which the same ex- 
pression, "until another be duly qualified," is 
used, and from which it is ciear that a new 
election to fill a vacancy in the executive office 
was unauthorized and unnecessary. Indeed, 
if it were necessary, and time would permit, 
the sulMect might be pursued to almost mttthe' 
matieal demonstration. 

As the only object of the new convention 
was to amend tho old constitution where they 
should deem it defective, is it not clear, that if 
they had believed that it was defective, be- 
cause it did not authorize an election to fill a 
vacancy in the office of governor until the ex- 
piration of four years, and because it confided 
the helm of state to a mere speaker of the 
senate, electe<l by only about one twentieth of 
the state, they would have amended it, so as 
to authorize such election after the adoption of 
the new constitution? But instead of this, 
thoy have only chanffe<l the right of election 
from electors elected by the people, and given 
it to the people tliemselvcs. They have said 
that tTf sh.illex''rri«etho right p'^rsonnllv, and 
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not representatively or by proxy: and that a 
lieutenant governor, whom we shall elect for 
no other purpose, shall, in case of a vacancy in 
the office of governor, act as governor, instead 
of the speal^er of the senate, in the old consti* 
tution. Therefore, if under the old constita* 
tion we had not a right to elect, much stronger 
are the reasons why we caiv^ot now. 

But it is said by the advocates of a new elec- 
tion, "that it would bo anti-republicaa» contra- 
ry to the spirit and genius of our government to 
submit to be governed by a mere subaltern." 
This, you may perdbivci is done to excite fe^* 
ing and prejudice, and drown reason. Those 
gentlemen must certainly have sense enough to 
know that this slang is not to be t^en for ar- 
gument, and that intelligent incn will not bo 
seduced by it. JB(ntj in all their argument, 
they have never once drawn their reasoning 
from tho constitution, but have invariably gone 
behind it, to a period when wo were in a state 
of nature, and were not fette)^ by what they 
would call constitutional chains. It is not 
proper to ask us what wo may like or dislike, 
or what, if we had the power, we would do— 
they should show us what we may do and 
what we must do. But this doctrine they will *' 
please to call anti-republican, because it does 
not permit us tq do whatever we please. — 
Therefore they say that we oi^ght not to sub- 
mit to the government of the lieutenant gover- 
nor. And now do they attempt to prove it? 
Not by the constitution — not by shewing us 
that the constitution does not give him the 
right to govern us, but by telling us that if we 
suffer it, we are resigning our liber^, (that is, 
of doing what we please, ri^ht or wrong) and 
tamely renouncing the elective franchise. Is 
not this most ridiculous argument? They 
know well that we have surrendered this right 
to a certain extent, by pur sopial compact, and 
that we cannot exercise it except when and in 
the manner that compact will authorize. 
We have surrendered it on the altar of the 
common goodi by that great, and solemn, and 
sovereign Fiat, which no human legislature 
can repeal. But if this appefd to the selfish 
bias of our nature were an apposite argument, 
how easily is it refuted? Was it not equally 
hard, and equally subversive of what some 
men call our rigkU, to compel us to be ruled 
(as the old constitution did; by a roan who 
was only elected as a senator by perhaps one 
county? Certainly, and much more so; for 
now we have a man who was our choice, in 
whom we reposed confidence, and whom we 
elected for the purpose of filling the vacancy 
he now fills; and whether it be hard or soft, 
necessary qt unnecessary, is immaterial. It is 
enough that we have, by the most solemn act 
we have ever done, ana I believe lis wise an 
one, said it should be so; we elected him vol- 
untarily, knowing that he might become our 
governor if a certain contingency should hap- 
pen — it hat happened — and he thereby becomes 
as much our governor as if we had chosen him 
instead of the lament^ Madison. By the 
death of Madison, he, to-wit. Slaughter, has a 
ve.«?tcd right to all the honor, puwer, and profit 
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appertaining to the office of ^vernor; we have 
given it to him by our voicea in the conventioa, 
and at his election, and have no right to take 
it away without his conHeut. 

It has also been said by some, that Slaughter 
has not a right to administer the government 
until the expiration of the term for which he 
was elected, because he would still be eligible 
to the office of governor, which would be con- 
traiT to the spirit of the constitution, which 
declares that Inc governor shall not be re-oli- 
giblc to the office of governor for seven years 
after the expiration of the term for which he 
was elected. This is so futile an arjgument 
that I shall only refer you to the 3d article and 
8th clause of the consUtution to prove its falla- 
cy. By that clause, the lieutenant governor, 
in case the governor shall be absent from the 
state, shall administer the government until his 
return, or another be duly Qualified. Suppose 
he should not return until the expiration of the 
term for which ho was elected, would not the 
lieutenant governor have a right to his office the 
whole of that time? Certainly he would. 
Would that maJto him ineligible to the office of 
governor at the next election? It would not. 
This argument also is then prostrated. I will 
not pretend to answer the arguments in detail 
thathave been used— they arc all completely 
answered. I will not fatigue your patience 
nor insult your understanding by detaining 
you with further argument to prove that which 
18 almost as self-evident as that you have 
noseaon your "faces, ai^d which, if proof were 
necessary, has been abundantly, and I believe 
unanswerably demonstrated, to the satisfac- 
tion and conviction of every impartial mind. 
I might say much more on tnis subject, but I 
have said more already than I would have 
desiivd, if the nature of the subject would have 
permitted Icsh. The constitution is sufficient- 
ly plain on its face, but the ingenuity of man 
can distort and disguise, by subtle sophistir, 
the most self-evident truth. This has been tne 
object of the advocates of a new election. To 
aia in an honest iiidcavor to defeat their mach- 
inations, and arrest the further extension of 
their erroneous and mischievous doctrines, was 
the only motive that prompted this address. 
And I think I have shewn clearly that we have 
not a right to elect a governor to supply the 
vacancy occasioned by Madison's death — ^by 
proving, in the first place, from the provisions 
in the constitution, tuat the convention did not 
intend that there should be such election; in 
the second place, that at every election for gov- 
ernor theie should be an election for lieutenant 
governor, and that the lieutenant governor is 
clect<;d for four years, and that consequently 
we cannot notp elect another in his place. And 
the latter proposition I think I have abundant- 
ly supported, not only from our otm, but also 
from tne constitution of New York, and the 



their course; for it cannot be expected that 
men who publish to the world opinions, for 
which they are not able to fr'ivo one tfood rea- 
son, and whose exaltation into notice and of- 
fice depends solely on the success of their 
opinions, will ever clianiy:(; their conduct until 
tneir dispositioDfl and tt'inpc rs be radically al- 
tered. To thoM men I did not address'my- 
self with any hope of success; but it is to you 
who maj have been innocently seduced by 
their artifice, and deluded by the confidence 
you reposed in their intelligence and candor, 
without examining the constitution, and who 
have no interest or di>position to violate it; 
you, the honest yeomanry of the country, who 
are the stay and hope of the govenituent. and 
who will spill your blood in defence of your 
constitutional bbertv. Examine honestly, I 
conjure you, the conduct of those prominent 
men who advocate a new election; observe 
theirsituations and their motions, look at their 
arguments, and ask yourselves, in the honesty 
of your hearts, why all this parade, this zeal 
and fermentation Y Is it because those men 
love their country more than their countrymen 
do? — because they are disinterestedly and exclu- 
sively our friends, or because they wish to do 
us a service? Or is it not mon; because they 
love thetntelves, and wish to climb into office 
and power by exciting our prejudices and our 
fears I Do they furnish any evidence of their 
love for us, or regard for our interest, pi^ace or 
happiness, when, without any good cause, 
they attempt to excite tumult and commotion, 
destroy the narmony of the country, and bring 
on all the horrors of a civil war? And for 
what is this to be done? To preserve our con- 
stitution? No; to tacrifice it. Is it to promote 
our interest or happiness? This cannot be. 

But an attempt uas been made to lull our ap- 
prehensions. We have been gravely told that 
there is no dan^r of confusion, anarchy, or 
civil strife. This is the language of all revo- 
lutionists. Can you believe it? Suppose you 
elect another governor to supersede Slaughter, 
will he give up the administration of the gov- 
ernment? Surely if he be a firm and honest 
man, determined to do his duty, and save the 
constitution from violence, and his country 
from ruin and disgrace, he will defend them 
to the last. If he would tamely submit, he 
would treacherously surrender them — he 
would be a pusillanimous and unfaithful sen- 
tinel. He is not such a man. But suppose he 
should be frightened or forced out of nis duty, 
would you say there was no commotion, no vi- 
olence? And what further would be the conse- 
quence? Those who do not believe that the 
constitution warrants an election, would not 
submit to any law signed by the new gover- 
nor. How would you force obi^dience? Would 
not this be anarchy? But then the courts, the 
last anchor of safety, would be apjK'aled to; 



old CONSTITUTION, from whichthoNE^^ome might decide one way through fear, 
was copied, and not as alleged from that oi tJfhers differently from u sense of duty. But 
New York. I think no man will now feel a do you believe the Court of Appeals, sworn to 
doubt; but I do not expect that those who have support the constitution, would surrender it? 
written in the newspapers, and made stump But we are boldly told, that they dare not re- 
Kpecohes in favor of a new election, will change l/u»c.' .' Oh! my country, art thou, with all thy 
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noble ftnd exalted destinies, quivering on this 
awful precipice! Have wexome to tnis, that 
a few men may sack the' constitntion when 
they please, with impunity? The advocates 
of a new election admit that we have nbt a 
right to change the constitution in any other 
way than that therein presc^bed, but some of 
them still have the effrontery to say, that we 
can force the courts to ^ive it what construc- 
tion we please. What is Uiis but repealing it? 
Are we not constrained to fear that any man 
who will endeavor to make us believe such 
doctrines, would prostrate our liberties that he '■ 
might rise on their ruins? Will you then, peo- " 
pie of Kentucky, permit yourselves to be 
duped and cheated out of your constitution by 
those candidates for power? Are you not free- 
men? Then think for yourselves, and act 
like men who deserve to be free; act coolly, de- 
liberately, and wisely. I do not ask you to 
believe what I have said, because I have an 
interest in the welfare of my country, and none 
in erring on the question 1 undertake to dis- 
cuss; but because I have addressed you in the 
language of truth and honest sincerity; for al- 
though I do not, nor never expect to liold any 



office under the state government, yet I do, 
feel a deep interest in Kentucky's welfare and 
repose; it is the place of my birth and my 
home. 

If any thing I have said, or any position I 
have taken be doubtful, I only ask you to ex- 
amine the constitution over and over again un- 
til you shall become completely satisfied. But 
if it be possible you* can still doubt, pursue the^ 
course dictated by your interest and safety. 
Recollect that if it even be doubtful, whether 
you have the right to elect a governor, to fill 
the vacancy occasioned by Madison's death, 
you cannot violate the constitution by a sub- - 
mission to the pref^nt state of things, but that 
you mty destroy it, and with it your peace and 
happiness, by nazarding an unnecessary elec- 
tion. Sport not with this sacred instrument, 
I beseech you. It is your interest and duty, 
not only to yourselves, but to your children 
and your children's children, to defend it' 
even again A the slightest encroachment. 
This is the only way to preserve your liberties, 
and transmit them unimpaired to your poster- 
ity. A KENTtJCKlAN. 
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On the 16th of December, 1818, on the motion of Mr. Robertson, of Ken^tucky, 
a select committee, consisting of Mr. Robertson, Mr. Beecher,'of Ohio, and Mr. 
Jones, of Tennessee, was appointed to inquire into the expediency of organizing 
a separate territorial government, in that portion of the then territory of Missouri, 
lying south of 36:30^ north latitude. On the 21st of the same month, Mr. 
Robertson reported to the House of Representatives of the United States the 
Bill, as it finally passed. On the Itth of February, 1819, the following amend- 
ment was offered, in the committee of the whole, by John W. Taylor^ of New 
York: 

'^And, he it Jurther enacted. That neither slavery nor involuntary servitude 
shall be introduced into the said territory, otherwise than for the punishment of 
crimes, whereby the party shall have been lawfully convicted. And all children 
born of slaves within the said territory shall be free, but may be held to service un- 
til the age of 26 years." 

This was a year before the agitation of the "Missouri Controversy^'* and may 
be deemed the origin of what has since been called 'Uhe WUmot Proviso." 

On that proposition the following speech was made. The proposed amend- 
ment having been rejected by the committee of the whole, Mr. Taylor renewed it 
in the House, which also rejected it by the following vote: 

Yeas — Messrs. Adams, Allen, of Mass., Anderson, of Pa., Barber, of Ohio, 
Bateman, Bennett, Boden, Boss, Comstock, Crafts, Cushman, Darlington, Drake, 
Folger, Fuller, Hall, of Del., Hasbrouck, Hendricks, Herrick, Hiester, Hitchcock, 
Hostetter, Hubbard, Hunter, Huntington, Irving, of N". Y., Lawyer, Lincoln. 
Linn, Livermore, W. Maclay, VV. P. Maclay, Marchand, Mason, of R. I., Merrill, 
Robert Moore, Samuel Moore, Morton, Moseley, Murray, Jer. Nelson, Ogle, Orr, 
Palmer, Petterson, Pawlmg, Rice, Rich, Richards, Rogers, Ruggles, Sanipson, 
Savage, Scudder, Seybert, Sherwood. Southward, Spencer, Tallmadge,Tarr, 
Taylor, Terry, Tompkins, Townsend, Wallace, Wendover, Whiteside, Williams, 
of Conn., Williams, of N. Y., Wilson, of Pa. — 70. 

Nays — Messrs. Anderson, of Kentucky, Austin, Ball, Barbour, of Va., Bassett, 
Bayley, Beecher, Bloomfield, Blount, Bryan, Burwell, Butler, of La., Cobb, 
Cook, Crawford, Culbreth, Desha, Earl, Edwards, Garnett, Hall, of N. C, Harri- 
son, Hogg, Holmes, Johnson, of Va., Johnson, of Ky., Jones, Kinsey, Lewis, 
Little, Lowndes, M'Lane, of Del., M'Lean. of III., M'Coy, Marr, Mason, of 
Mass.,* H. Nelson, T. M. Nelson, New, N'ewton, Ogden, Owen, Parrott, Pe- 

§ram, Peter, Pindall, Pleasants, Porter, Quarles, Reed, of Ga., Rhea, Robertson, 
awyer, Settle, Shaw, Simpkins, Slocumb, 8. Smith, Alex. Smyth, J, S. Smith, 
Speed, Stewart, of N. C, Storrs, Stuart, of Md., Terrell, Trimble, Tucker, of 
Va., Tucker,ofS. C, Tyler, Walker, ofN. C, Williams, of N. C— 71. 

Mr. T. then moved so much of said amendment at related prospectively to the 
issue of slaves, and that was adopted by the following vote: 

Yeas — Messrs. Adams, Anderson, of Pa., Barber, of Ohio, Bateman, Bennett, 
Boden, Boss, Comstock. Crafts, Cushman, Darlingt&n, Drake, Ellicott, Folger, 
Fuller, Gilbert, Hall, of Del., Hasbrouck, Hendricks, Herrick, Hiester, Hitchcock, 
Hostetter, Hubbard, Hunter, Huntington, Ir>'ing, of N. Y., Kirtland, Lawyer, 
Lincoln, Linn, Livermore, W. Maclay, W. P. Maclay, Marchand, Merrill, Mills, 
Robt. Moore, Samuel Moore, Morton, Moseley, Murray, Jer. Nelson, Ogle, Orr, 
"PAaw^ Patterson, Pawling, Rice, Rich, Richards, Rogers, Ruggles, Sampson, 
Ssrage, Schuyler, Scudder, Seybert, Sherwood, Southward, Spencer, Tallmadge, 
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T&rr, Tivsor, Trrry. T^rr;'*:^':-. Totrzz-T.i. "^V-.V.i:^. W.:.;.:Tcr. V\'eH:erlc, ^Vhite- 
•ide, Williams, of CcL., VV:.:-i=, :: V C, '^^M:^-, :: S \\ W^^oa. of Pa. 
—75. 




u, Llr.l-i L.^Li'.-. ML\:.e. ^f I-t... McL. .-. :::.... .!: :y. M jt. Mason, of 
Masi., M.'d'le:'..-, H. V 1 :l. i. M. N^'. 5:2. Nrri..:. >'-:-. 0,::z. Owen, Par- 




er, *f Va,, Tutk:r, 'jf .S. C, Tj.ler. V.'a.L-: .-r. :f X. C. — T3. 

On ti:-: r-ei: div Mr. Kolert:::. r.-.:vei a rrf-.rvL:. ::' :..• Eill !? a svl-?c: com- 

word?: -'^jk^ cJ: childrcr. l.rr. <./i'r::: '.:'.//.- ';f i:.*i .':rr:::r;' f^ji.' Jr-- free^ IfUi 
mayU hell o ^in-in irj,li'.€ c^:-: c' '.rrt.f.-:-: .iirs.'* 

W •".'/* Vi rm f*-r-9 rwc^'* *■* »■•»•» .•'■ • —r- •» • «--•„■ 

Yeas — Messr?. Abl:::, Andrr: jn. o: Kf.. Aisiin. B^liw-:::, EaJ. Darbour, of 




M'LaLt, of Dei.. McLean, cf il!.. McCcv, Marr, Ma?:r.. o: Ma^5., Mercer, Mid- 
dletoD, H. Nelson, T. M. Xelaon, y-rib:::. Now. Ncwton. OjivL. Owen, Parroti, 
Pe;zram, Peter, PiniaV:, Pki-in*^, Polni-xter, Qiarles, R-ed. 0: Mi.. R?cd, of 
Ga.. RLea, h:r.?.vli, Rcl-ir.son, Sawyer, civ: lie, SL?.'«v, Sinikir.s, SIc:unib, S. 
SaTiliL, BaL .Sai:::i. Alex. rf2i::L, J. S. Sn:::.;. ijpLed, Si-.war:, cf N. C, Srorrs, 
Sir/iher, Siuar:, of Md., Tirrvll. Tr:.ni"oI-j. Tucivvr, of Va., Tjcker, of S. C, Ty- 
ler, Walker, of N. C, Waikor, of Ky., Vrh.iman. Williains, of N. C. — £0. 

Nays — Messrs. Adam.s, Alien, of Mass., Anicrscc. of Pa., Barber, of Ohio, 
Bateman, Bonnet:, Bcien, Bo=.«, Ch;;en, Corns Lock, Gratis . Cushnian, Darling- 
ton, Drake, El iico't. Folsrer, Fuller, Gage, Giibt-rt, Hri!e, Ha!l, of Del.. Hasbrouk, 
Hendiicks, Herkimer, Herri': k, Hie.s:er, Hiicbcock, Hopkinscn, H osteite r, Hub- 
bard, Hunter, Hari*;n;;:on. Irvi:,^', of N. Y., Kirtland. Lawyer. Lincoln, Linn, 
Livermoro, W. Macliiy, W. P. Maclay, Marchand Mason, of K. L, Merrill, 
Milijj, Robert Moore, liamuel Moore, Mor:on, Moseley, .Murray, Jer. Ntis-jn, 
Ogle, Orr, Palmer, Patterson, Pawling. Pitkin, Porier, Face, "Rich, Richards, 
Rogers, Ra^'i^Ies, Sampson, Savige, b'chuyler. S2udder, Sergeant. Scybert, 
Sherwood, SiUbce, Southard. Spenctr, Tallmadge. Tarr, Taylor, Terry, Tomp- 
kins, Townsend, Upham, Wallace, Wcndover, Wcscerlo, Whiteside | Wilkin, 
Willicims, of Con., William«, of N. Y, Wilson, of Mass., Wilson, of Pa. — 88. 

There being an equal division, the Speaker (Henry Clay) declared himself in 
the affirm fitive, and .so the said motion was carried. 

And .Mr. Uoberi^on. of Ky., Mr. .Si]:irbs.e, of Mass.. Mr. Ijurwcll. of Va., Mr. 
Mill», of Masa., and Mr. Lo^7ndes, of S. C. were r.ppoinied ihe said coinmittco. 

On the same day Mr. Robertson reported the bill without the said amendment; 
and on the question of concurrence with the committee in striking out said amend- 
ment, the House concurred by the following vote: 

Yeas — .Messrs. Abbott, .Anderson, of Ky., Austin, Baldwin. Ball. Barbour, of 
Va., Bassett, Bayley, Beecher, BloomCeld, Blount, Br}'au, Burwcll, Butler, of 
La.. Campbell. Cobb, Colston, Cook, Crawford, Crugor, Culbrt'th, Davidson, 
Deshri, Karl, Edwards, Ervin, of S. C Fisher, Floyd, (lamott, H:ill, of N. C, 
Harrisori. !Io.r_'. Ilolnus, Joliii.^on, of Va.. Johnson, of Ky., Jones, Kiiisey. Lew- 
is, Little, LowLd<.s, M'Lanu, of Del., M'Lcan, of 111., M'Coy, Marr, Mason, of 
Mass., Mer^ r, Mildl-.-ton, H. N-.-lt'on, T. M. Nfl.son, Nosbitt. New, Newton, Og. 
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den, OweD, Parrott, Pegram, Peter, Pindall, Pleasants, Poindezter, Quarles, 
Reed, of Md., Reed, of Ga., Rhea, Ringgold, Robertson, Sawyer, Settle, Shaw, 
Simkins, Slocumb, S. Smith, Bal. Smith, Alex. Smith, J. S. Smith, Speed, Stew- 
art, of N. C, Storrs, Strother, Stuart, of Md., Terrell, Trimble, Tucker, of Va., 
Tucker, of S. C, Tyler, Walker, of N. C, Walker, of Ky., Whitman, WiDiams, 
of N. C— 89. 

Nays — Messrs. Adams, Allen, of Mass., Anderson, of Pa., Barber, of Ohio, 
Bateman, Bennett, Bodcn, Boss, Clagett, Comstock, Crafts, Cushman, Darlington, 
Drake Ellicott,Folger, Fuller, Gage, Gilbert, Hale, Hall, of Del., Hasbrouk, Hen- 
dricks, Herkimer, Hcrrick, Hiester, Hitchcock, Hopkinson, Hostetter, Hubbard, 
Huntington, Irving, of N. Y., Kirtland, Lawyer, Lincoln, Linn, Livermore, W. 
Maclay, W. P. Maclay, Marchand, Mason, ofR. L, Merrill, Mills, Robert Moore, 
Samuel Moore, Morton, Moseley, Murray, Jer. Nelson, Ogle, Orr, Palmer, Pat- 
terson, Pawling, Pitkin, Porter, Rice, Rich, Richards, Rogers, Ruggles, Savage, 
Schuyler, Scudder, Sergeant, Seybert, Sherwood, Silsbee, Southward, Spencer, 
Tallmadge, Tarr, Taylor, Terry, Tompkins, Townsend,Upham, Wallace, Wend- 
over, Westerlo, Whiteside, Wilkin, Williams, of Con., Williams, of N. Y., WD- 
son, of Mass., Wilson, of Pa.— 87. 

The Bill, as originally reported, was then engrossed, and on the next day, 
(20th February, 1819) was passed. 

From the foregoing synopsis, the present age and posterity will be able to see 
how equally divided, and how geographical, in this first controversy on the sub- 
ject, were the parties which have since so much agitated the public mind and dia. 
turbed the public peace, and may also see how far the following speech was pre- 
phetical of the consequences of all such agitation, and presented an outline of the 
true national power and policy, on a most delicate and interesting topic. 



SPEECH OF MR. ROBERTSON. OF KENTUCKY, 

On the BUI to establish the Territorial Government of Arkansas. 

[Congressional Debates, 18tli of February, 1819.] 



iVnEN leave was asked to bring in this bill and long cherisbed opinions; and tbe gen> 
to organize a separate territorial governincnt eral j^overnment, responsible to all, and the 
for Arkansas, I explained the reasons which; jjuardiau of the national interests of all, as a 
in my judgment, should commend such a faithful trustee, must, by its impartiality, 
measure to the approval of Congress. I had moderation, and benevolence, conciliate the 
consulted no person on the subject — not even confidence and affoction of all its citizens, 
the delegate troin Missouri, from which the North and South, East and West. This can 
proposed territory was to be taken. But it , be effectually done only by administering the 
seemed to me that the remote, forlorn, and al- ! government, (in its legislative function, espe- 
most lawless condition of the population of cially,) in the spirit of compromise wludi 
the Arkansas regions, demands, in resi.stless : brought it into being. 

tones, a separate and efficient organization) That spirit left si a very as a local concern, to 
and government; and in this sentiment I am i be disposed of by ^ca/ tnt^res/ a nc/ opinion, and 
happy to find, not only that the worthy dele- j it is the duty of Congress to abstain from any 
gate ^rom Missouri concurs, but that the vote act which will disturb that wise and eventful 
on the leave proves the unanimous concur- adjustment of a matter which can neofr &e o/&- 



rence of this House also. 

It would be useless, therefore, to repeat or 
enlarfi^c on the suggestions made on a former 
occasion, to prove the propriety of passing the 



erwise settled, tither justly or peaceably. Hav- 
ing prohibited foreign importations, of slaves 
into the United States, Congress should leave, 
as the patriarchs of the coustitution left, the 



bill, as repotted, nor is any argument as to i domestic institution to the states, and the peo- 
any of the details of the bill necessary now — | pie of territories of the United States, to be dis- 
because no objection has been made, or is ap- ; posed of as each separate community of free- 
prehended on any such ground. | men may choose for themselves; and in this 

The great and only proper subject of dc- domestic aspect of slavery. Congress ou^ht 
bat© is, whether it should pass with tie pro- , never to touch it or countenance any agitation 
posed interdiction of slavery, inserted in it as concerning it among the states, or the people 
a condition of its passage. To that i)roposi- | of the United States, in any form or for any 
tion I am altogether opposed, and if it be purpose. It is a sensitive plant, which thenar 
maintained, 1 shall vote against my own bill, tional hand cannot touch without injury, or sense 

My argument will be confined to a brief dis- of outrage, or extreme danger of both. 

cussion of the amendment for interdicting ' Congress has, I admit, constitutional power 

slavery, proposed by the gentleman from New to legislate over the District of Columbia, and 

York,'(Mr. Taylor) and urged wiih so much ' oyer Arkansas, and over every other torritory 

zeal and vehemence by himself and some other subjinit to the exclusive jurisdiction of the 

Northern membera. And not intending (o ar- United States government; and I concede, also, 

guethis grave matter in extsnso, I shall con- that this is so far plenary as to be subject to 

tent myself, on the present occasion, with a no other limitation than sound discretion and 

condensed outline of the principal reasons ; the federal constitution. In other words, that 

which convince me that the question, now a^i- , the legislative p)wer of Congress is as coni- 

tated in a new fonn, /or thejirst tinu, is iudis- preheusive as that of the territory itself would 

erectly proposed, and Aould be stifled in its , be, if it, instead of the general government, 

genn. j were permitted to exercise all power over its 

Slavery was the most delicate and f<nmida- own concerns, which might be consistent with 

ble of all the vexatious subjects which divided the constitution or the United States. That 

the councils which made and adopted the ; constitution docs not ^uar/inX^c to the people 

Constitution of the United States. Had it not ' of the territories the right to establish slaveryo 

been wisely put to sleep by n magnanimous It leaves that concern to the discretion of Con.i 

compromi!<e, the charter of our Union would gress, and the will of the people of the territc- 

ncver have been sealed. The same spirit of ries. But it does guarantee to every citizen of 

])atriotic nationality and forbearance is indis- the United States liis private property, against 

|>ensable to the harmony and proservatioa of the power of the general government (ix<'<pt. 

that glorious offitpring of inutuul c.mce^^ion, <;f for taxation) without the consent of the owuvr 

local inter.^t!*, and compromi::C cf co:jllic:iiig or juKt compensation. Although, thcrofore, 

4 
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Contrress may emancipato Rlavcs in any of the 
teiritories of the United States where it exists, 
the exercise of that power is subject to thocon- 



i. 



in its results; for, sir, a spirit of prophecy is 
not necessary to enable a Mtatetman to fureses 
that all huch Congressional action will awaken 



ditiou tliatany owner^ who withholds his con- jealousies and excite alarm, which teill contrib- 
sent to the act, shall be paid the value of his uteto the unnatural prolongation of the legal 



slave or slaves so emancipated against his will. 
Tet, as property in human beings as slaves is 
merely legal, whether persons imported into a 
territory subject to the jurisdiction of the Uni- 
ted States, shall bo slaves there or not, must 
be a question of local law, and depend.^, there- 
fore, on the will of the law-giver, constitution- 
ally expressed. Of course the freemen of any 
such territory, if permitted to exercise all leg- 

"1, with- 



istence of ilavery in Amereea, rtvet ehain»fcf 
sluvts, and. in its ultimate issue, might proba- 
bly even dissolve the Union. 

According to the principles of the Declara- 
tion of ]nde])endence. principles consecrated 
in theaffd'Ctions, and imuedded in the inst itu- 
tions of the countrymen of Washinjrton, every 
separate community of freemen ought to regu- 
late their own sociitl organization. Under the 
protection of these principles, the citizens who 
shall cast their lots in Arkansas ought to de- 
cide for themselves whether slavery shall exist 



islative authority for themselves, could, 
out doubt as to the power, prohibit the institu- 
tion of slavery within their limits; and conse- 
quently. Congress, as long as it shall cho<He to there or not. just as they would control all their 
legislate for any such tenitory, may interdict other domestic institutions and social relations 
the introduction of slavery as a domestic insti- at home. Against their will. Congress ought 
tution. But 1 deny that such legislation, by not to force the eMablishment of slavery or any 
Congress, would ever be neolisbary to the pub- i other domestic relation among them — against 
lie welfare, ob would, in ant cask, withoit thk , their will Congress ought not to prohibit slave- 
nxABTT coNcmRFNCE OF THE SLAVE STATES, BE ! rv there. As lone as it shall exist in any of 
SiTHEE JVST OB PBUDKXT. Congress has no jpow- J the states of the linion, every t«;rritory of the 
er over slavery in any of the states of the I United States, as well as each state, should be 
Union. Its continuance, therefore, in the j allowed to participate in it or not. as each, for 




augment its evils or prolong its existence, but i as to induce a majority 
would certainly tend to meliorate its condition, to carry slaves with tlK 



of the immigrants to it 
hem from slave states, or 
Neither policy'nor benevolence would circum- to incline a majority of its freemen to prefer 
pcribtf it within the states where it now exists, the institution of slaVerj', why not let the felt 
Nosucheflfort,by Confess, would be bencvo- j interests and inclinations of those who elect to 
lent, because deterioration in the value of slaves I make that Southern country their home, de- 
and an aggravationof the prils and privations !cide its destiny as to the relation of slavery? 
incident to slavery in its best estate would be "A transportation of slaves from states to tcrfi- 
thc ni^cessaryconst^qucnces of all such unphilan- tories does not increase the number of slaves in 
thropic legislation. Nor would such legisla- 



Uvo interference bo politic. 1st. Because it 



the United States, nor establish a slavery that 
did not already exist ; and if left to the prompt- 



would be inconsistent with true benevolence, l ings of their own interests and feelings, the 
2nd. Because it would, to a great extent, give | people of Arkansas should choose to maintain 
to a section of the Union and one dats of our the instituti<m of slavery. Congress will not 
citizens a monopoly of the territories bought bo responsible. What is it to Conen^ss, or to 



with the money or tne blood of all, and would, 
therefore, seem to be invidious and unparontal. 
3rd. Because it would be inconsistent with the 
compromising spirit of the constitution—would 
be felt, by a large portion of our fellow-cit izens, 
as intended indirectly to opi*ratc to the dispar- 
agement of their property guarantied by the 
public faith, and mignt, therefore, not only al- 
ienate the affections of many from the national 
government, but breed sectional collisions, and 
generate and exasperate sectional parties — the 
mo*t dangerous to the Union of all others — 
and on a subject most pregnant with unrea- 
sonable and uncompromising passions; and 
lastly, because no such legislation can do any 
practical good, and therefore, being gratuitout, 
would be the more unkind and offensive; for if 
it could neither hasten the peaceful extinction 
<»f slavery, nor improve the condition of slaves 
in the United States, by what just or prudent 
motive of national patriotism could it oe justi- 
fied or extenuated? None but a morbid phi- 
lanthropy, fal-e in its aira^ and perbap- fata 



the cause of universal liberty, whether I shall 
continue with my •slaves in Kentucky or re- 
move them to Arkansas? And why should 
Congress say to me, "you shall not live in 
Arkansas unless von nrst sell or manumit 
your slaves?" Was the power to legislat«« 
over that territory «jfiven for any such purpose? 
Or could the applicatitm of it to sucn a pur- 
pose promote the harmony of the Union, or the 
cause of emancipation, or the mitigation of 
slavery, or the aggn>gitc prosperity and gen- 
eral welfare of the people of the United States? 
Slavebt is OEOOBArniCAL. Arkansas i^ in the 
slave latitude. Citizens in slave states will 
be more inclined than those in free states to 
settle there, as the people in the latter states 
will be more dispo^-ed than those of the for- 
mer, to settle in territories north of about 37 
decrees, north latitude. Then, if Congress 
xeiil legislate on slavery in the terrilorio'-. 
sound policy and distributive justice and 
- equality would recommend that it draw a lat- 
1 ' itudinal lin^. (say about 37 degrei^s north laii- 
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tr 



tude) Boath of which slavery maj exist, but 
north of which it shall not I would have no 
insuperable objection to this, although I would 
prefer total abstinence from all interference on 
that subject. No congressioual act 18 necessa- 
ry north of that line, beyond which slavery 
if left to its natural current, will never run or 
]ong^ continue, and any unnecessary act of in- 
terference by Congress will excite jealous feel- 
ings, incompatible with the moral cement of 
the Union. 

And now, Mr. Chairman., allow me to say, i 
that if the proposed restriction be pertinacious- j 
ly insisted on and maintained by the maiority 
of Congress, that majority will heedlessly 
sow wind, and may, in time to come, woefully 
reap the whirlwind. They may, and I fear 
will, recklessly raise a storm that will scatter 
the seeds of discord over this favored land — 
Dragons' teeth, whose rank and pestilential 
crop, «9)as-like, may poison the vitfu dements 



of this youn^, robust, and promising Union, 
and finidly, in the progress ordesolation, may 

DflrniOT ITS HEABT FOREVER. 

Let US pause aud soberly reflect before we 
take this rash and perilous step. Let us take 
counsel of our patriarchs of '08. Let us con- 
sider our memorable past, and look, with pa- 
triot's hearts and statesmen's eyes, to our 
eventful future. Let us do as Washington, and 
Franklin, and Jefferson did, and would cer- 
tainly do ajrain were they now here. And if 
we Khali all take this prudent course, I feel 
c^uiie sure that the provision, now, for the first 
time, unfortunately agitated, will be rejected 
by such a vote as will rebuke all Congressional 
legislation on American slavery, and assure, 
as far as the national councils can assure, 
peace to our country, and to our Union 
strength, and health, and hopeful influence 
over the destinies of our race, here and else- 
where — ^now and evermore. 



!» ^ 
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Oil the 17th day of December, 1810, Mr. Robertson, of Kentucky, sub- 
mitted to the House of Representatives of the United States the follow- 
ing resolution, which was adopted: 

^Resolved^ That the committee on the Public Lands be instructed to in- 
quire into the expediency of so altering the laws regulating the sales of 
the vacant lands of the United States, that from and after the day of 
, no credit shall be given thereon, and a less quantity may be pur- 
chased, and at a less price than is authorized by the existing laws." 

After consultation, it was deemed prudent to introduce the same sub- 
ject into the Senate, whereby time might be saved in the discussion and 
progress of a bill. 

And for that purpose, Mr. Leake of Mississippi, on the 20th of Decem- 
ber, 1810, brought the subject before the Senate by a resolution, similar, 
in substance, to that previously adopted by the other House, on the reso- 
tion offered by Mr. Robertson. 

Before the subject had been further acted on in the House of Repre- 
sentatives, a bill passed the Senate changing the mode of selling the^gg^ 
public lands. That bill was reported by the land committee of the ^^ 
House, with amendments striking out the provisions for cash sales, at a 
minimum of 81,25 an acre, and for a sale of as small a quantity as 80 
acres. Upon full argument, in committee of the whole, chie% by Mr. 
Clay on one side and Mr. Robertson on the other, those amendments 
were rejected; and, on the question whether the House would concur in 
the rejection, for which Mr. Robertson contended, the vote was — yeas, 
135; nays, 10; and on thfi next day, 20th of April, 1820, the bill passed 
by a vote of 133 to 23, of which 23 a majority were from the West. The 
yeas and nays were as follows: •* 

Yeas — ^Messrs. Abbott, Alexander, Allen, of Mass., Anderson, of Ky., 
Archer, of Md., Baker, Baldwin, Barbour, Bateman, Bayley, Beecher, 
Boden, Brush, Bufibm, Campbell, Case, Claggett, Clark, Cobb, Crafts, 
Crawford, Culbreth, Cushman, Cuthbert, Darlingtoi^, Davidson, 9eiini- 
son, Dewitt, Dickinson, Dowse, Earl, Eddy, Edwards, of Conn., Ed- 
wards, of Pa.» Edwards, of N. C.,Fay, Fisher, Floyd, Folger, Foot, For- 
rest, Fuller, Fullerton, Ggmett, Gross, o^ N. Y., Gross, of Pa., Hall, of 
N. Y., Hall, of Pa., Hall, of Del., Hall., of N. C, Hardin, of Ky., Haz- 
ard, Hemphill, Herrick, Hibshman, Hiester, Hill, Holmes, Hooks, Hos- 
tetter, Kendall, Kinsey, little, Linn, Livermore, Lyman, McCoy, Mc-^ . 
Lane, of Del., Mallary, Marchand, Mason, Meech, Meigs, Mercer, R. 
Moore, S. Moore, Monell, Morton, Moseley, Murray, Neale, Nelson, of 
Mass., Newton, Overstreet, Parker, of Mass., Parker, of Va., Patterson, 
Phelps, Philson, Pickney, Pindall, Pitcher, Plumer, Rankin» Reed, Rhea, 
Rich, Richards, Richmond, Robertson, Rogers, Ross» RoM^ Sampson, 
Sawyer, SergeHRt, Settie, Shaw, Silsbee, Simkins, Sloan, Slocumb, 
Smith, of N. J., Smith, of Md., B. Smith, of V»., Smith, of N. C, 
Southard, Storrs, Strong, of N. Y., Swearingen, Tarr, Taylor Tomlin- 
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Bon, Tompkins, Tracy, Tucker, of S. C, Tyler, Van Rensfiealaer, Wal- 
lace, Wendover, Williams, of Va., Williams, of N. C— 133. 

Nays — ^Messrs. Allen, of Tenn., Ball, Bloomfield, Brown, of Ky., 
Br}'an, Burwell, Butler, of Lou., Cannon, Cook, Crowel, Culpepper, 
Ford, Hackley, Hendricks, Johnson, Jones, of Tenn., McCreary, Mc- 
Lean, of Ky./Stevens,^Trimble, of Ky., Tucker, of Va., Walker — 23. 

Mr. R. C. Ander3on,^Ir. B. Hardin, and Mr. Robertson, were the only 
members from Kentucky who voted for the bill. 

This law was opposed as anti- Western, and when it passed, was be- 
lieved to be exceedingly unjpopular in the West ; but with even that pros- 
f)ect of being proscribed, jVlr. Kobcrtson, for reasons suggested in the fol- 
owing speech, staked himself on the law, as its author, and predicted that 
time would prove it to be a blessing. And time has, long since, affixed 
its , approving seal to that prediction. No law ever enacted by Con- 
gress has been more generally approved, or has operated more benefi- 
cently on the Union, and especially on the population and destiny of the great 
Valley cf the Mississippi. 

' "IThis law established the system under which the public lands have 
been sold ever since^the year 1820. 
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SPEECH OF MR. ROBERTSON, OFKENTUCKY 

On the Change of the System of Land Sales. i 

[Congressional Debate, 1820.] 



» * 



Mr. Robertson said, that it was with reluc- [ Uninferestinjr as the desultory obserrations 



tance and unfeigned diffidence he had taken 



he should make must necessarily be, he hoped 



the floor, to offer to the committee anything the committee would hear him patiently. No 
which he would be able to say^ on the interest- one could be insensible to the importance of the 
ing subject under consideration. He was not subject, or to the necessity of serious and so- 
friendly to apologetical speeches, nor in the \ ber consideration in deciding on it. It is a 
habit of making them, but he owed to the ' question in which not only the government, 
committee an apology for his inability to make : but the people — not only the East, but the 
them any adequate return for their kind indul- 1 West — not only the present generation, but 
eence in risinpf, on his motion, to give him a posterity must, in some degree, be interested, 
full opportunity to deliver his sentiments. ; He feared that its importance is not sufficiently 
Laboring under severe indisposition, he was jfelt, nor its character and its tendencies fuUj 
totally incapacitated to do justice to the com- 1 understood 

mittee, or to the subject which he was about He would not attempt to give to it any facti- 
to discuss. Under this embarrassment, well tious importance. It is intrinsically as inter- 
aware of the magnitude of the subject, and of | esting to the people as any subject that can en- 
the dblicate and inteiesting considerations in- gage the attention of Congress during the pres- 
volved in its discussion, and the great interests ent session. Whether regarded in its effects on 
to be affected by its decision , he would not, if the fiscal concerns of the government, or the 
permitted to consult his feeling, obtrude him- 1 strength, prosperity, and indepimdence of the 
self on' the committee, but would surrender the | West, or its inevitable moral and political ten- 
floor most cheerfully to some other member | dencies, it had strong claims to the most dis- 
who (Tould entertain them more profitably and passionate consideration, 
more acceptably than he could hope to do, un- 1 Having bestowed on the subject, said Mr. 
der the most favorable circumstances. But Robertson, all the reflection that its impor- 
the peculiar situation in which he happened | tance and a due respect for the opinions of 
to stand left him no such discretion. He felt • others required and his limited means per- 



himself constrained, by a sense of duty to his 
state and himself, to give some of the reasons 
which would influence his vote. 

Having introduced, early in the session, a 



mitted, and having come to the conclusion that 
the passage of the bill is demanded by consid- 
erations of policy which he thought a states- 
man could not safely resist, he could not hesi-^ 



resolution, instructing the committie on pub- j tate to give it his vote, disregarding the conser 
lie lands to inquire into the expediency of the | qunnces that had been threatened. He felt 
nica'sure now under consideration, it was n«- bound to discharge his duty impartially, and 
rosjjaiy, l<»st he inij^ht be suspected of a dere- he sliould do it fearlessly, 
liction of duty, to defend the policy of the sys- 1 He said he regretted that he could not co-op- 
tem ho. had recommcnd«?d. ' erate with his colleague, (the Speaker, itfr. 

And having the misfortune not to be sup- \ Clay,) whose feelings on this subject he td- 
portod by the co-operation of some of his col- | mired, but with whose opinions he could not 
leagues, who opposed the bill from the avowed | concur. 

apprehensitm that it would injure the Western i But he must be permitted on tliis, as well as 
country, and aimed a blow at its prosperity on all other occasions of public duty, to pur- 
and influence, he felt imperiously called upon, ! sue the dictates of his own conscience and 
by considerations which he could not resist, and judgment. Acting on his own responsibility, 
obligations from which he should not shrink, to if he was wrong, it was sufficient for him tliat 
vindicate the policy of his cours-, and endeav- he believed he was right. And on this sub- 
or to maintain the rectitude of his opinions and iect, others might think as thev pleased, but 
the intei'rity of his motives. he felt a strong conviction that the adoption of 

He said that he wa-* not so vain as to sup- the cash system would promote, not only the 
po-e that ho wo'iUl be able to offer to the com- interest of the general government and of the 
mitt"e anvco!i*ii<l"r3tions in fav(»r of 1 lie bill peoph' of the United States, but the stibstantial 
tha* had ii'»t occ'irn-d toth'Mn, but h«»did hof>e and permanent intore-^ts of the Western coun- 
and b''li<-v<» Ihaf he ^lunild b' Jihh- suroes-iful- try. 

ly to d« fend hif* o[»iiiio?is with th" nation, Hiid Mr. Roberlsou haid, that lii*^ question is 
even the Western eountrv. . nt't whether the plan for selling the public 
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lA£d§ zj-jm -^Tt^xitd. u m sribsdtxite for Uip one the rcic&inder in foor rcftn» with interest, if 




wx§ r^iabli-Lr^l. le>< than eighty acres. 

Hr ^i :h&: the Sena^rV bill, like all other The firs: sr^tem. he 6aid. haring been tried 
hz^iip.--.<l-':::«:'»Ls.hoircTer pirrfcc: intheorv. tTTt-Ltv years, is ascertained to be d^fectire. 
wo'-lj, :.•> G-yili. in it* ei-.-CuTion, be focJd The fait i* inieDdcd to remedy the dc'fects of 
llailr TO **-s:e objrttivL*. But tb-.-^, he felt :hv nrst, which, it i* be-liereJ, might be ef- 
*T;r'.-. \r.:.r:ld l>- coniporaTivtiy iii-ijr.ificai.:: fi-c:ually aiid sifelv done. The fin»t^ it is tme* 
asd heiho'::?h: that the prop<»«ed lair is not Lad >x%n pnepan.d wi'Ji grteat care, and was 
Odlr bc-r:er 'ban the ex:^::i:^ one, but a> p^ir- coLi>iderc-d. vhou adopted, bener adapted than 
fee; as *.he vxpvrience of twtTaty y«ars, aiid the aiiv other *hat could then be devised, to the 
circ::m-tanre« nf the times anil the country ea^s for which it was instituted. These ends 
'wrrzlA eriabic Cvagr^*** to make 020. wcre. 1st. Revenue, and 2nd. The promotion 

Ht >a:<i. tL&T in opposition to :h«r bill, it had c*f the general and substantial interests of so- 
becT; ^r-j^iid that :he pre=i-r.t system i< a Teuer- ciety, by extending population and cncourag- 
abl>r ••:.e. aud r;>.>: \»j \>: chanzVd uiiL-ss practi- ing indiistry, and the domestic, fiocial, and 
cal tL'.-n *hi''uid proi-oince iht- change iiect-«- civic virtues. Bur, said he, consistently with 
sazj. He did ^.M:p^»f■.■s< toboa vi-rv'-^racfi- these purp».«!!^.-s. it i<i> a«cenained that it cannot 
€t£man" <ir to know mr.ire on this subject than be fjliy i-xtvut^id. The experience of 20 yeara 
others :b^; hetlriugbt that no one should be had demi»usua:t.'d its in^mciency and its ten- 
der.oj::C'.das ara»horan unskiilfui inxiovator, deucy, from abuse and accidvnt, to conse- 
wh'j £L>Qld, after an expcrimec:' of twenty quences unfur^^vn and mischievoos. Instead 
year*. tr.'ieav...r to cottk'Q': abusc-i ar.d prevent of pnivintr a sure n-source of revenue, he be- 
diffc'iM^-s which it had disclosed, and which licvcd that, 'ere loc^, the treasury could not 
migLr pri^luce con^^-quence<. which, if uu: roly no it. Instead of meliorating the condi- 
art rtiidov tiraelv inteni->iition. mi^ht i-mb.ir- tioii of the piK»r. it had oft«:-n been an instni- 
Ta«« the z«-*vemiiiett and di<'-rb society. Ho mciit in :hr hands of the rich, by which they 
thou zht that if the <«y:steni which had &>en in were enabled to oppress that claiss and enrich 
opirra'ion fi>r rwenty years wen:- knuwn to be ihom<elvi-s. I v. stead of strengthening the 
di;ft.cuvH. it shi'.:ld be amcuci.d. and that if Cuion and enrich in? the country, he feaied 
the arjr.:ni»;nt of ir.n<.ivatiou wt-ro applicable that, if p^rsisiid in. It woiUd tend to ireaken 
now. it never wo'-dd bv inapplicable. As to th«: i>:io a!.dembarras> the uihor; instead of in- 
"pracrical men," he said he tlid no: precisely cn^a-iiij: ilic rvs4.>urce> of the West, he believed 
coci^pn hend its impi^rt. Hut he supposed that thai i: feiids to thoir suMuction; in short, he 
tho^* who had observed and K-Ir the i'{>era:ion beliivid :hat it could not be continued in op- 
of the present system, from its adi»ptxon until eruTion. without creating; the most unpleasant 
now, might be considrrtd sufficii-nily "practi- enibarrasjiiueut* in the government ana among 
cal^'f'^r all the purposes of the bill; and. al- tho ivi>pK*. That it was defective, he said, he 
thonzh he was unwilling to adopt the opin- K'Hev^si all acknowlotiged. But, in regard to 
ioift of others, merely because he niigh^ con- the nature and extent of its defects, their opera- 
sider them ''practical men," he would tell the ti^iU and ultimate tendency, and their reme- 
frentloman from Tennessee, ^yir. Jones} that dies, ther^* was a diversity of opinion. How- 
he b<-lieved the most practical men in the ever, for all his purptwes. it would only be 
ITniTed States, on land subject.*, are in favor necessary to show one radical defect, and that 
of the change proposed in the bill under con- the pn»jH><ed >ubstitute would remedy it, 
sidera'inn. He would ask. who is more without prvduciug any bad effects that le^;is- 
"practical" on all subjects that ciMicemid the lation could prt vent. 

public la'ids than a late Senator from Ohio: ' This radical deft>ct, he said, he found in the 
(Mr. Morrow;, and whose opinion"* have and credit given to the purchaser, and he believed 
deserve more universal innuence? He had tbat the in(.v>t St'rious difficulties that had oc- 
been calkd, by a S'.'nator fn>m Kentucky, (Mr. cumd. or would occur, under the operation of 
Crittender.; the Palinurusof theSenatel And the credit system, might be ascribed to the 
is it so iH«>n fiirir«»tten. that he wishtd to nuiko credit. 

the adoption oftht* ^v^tem n-^w pntpoicd the Mr. Ei^bert-^on said that he should not yen- 
last act of his long political life? That he felt turo 10 st-ato that the n-venue had been dimin^ 
and av.jwetl the necessity of refomiing the i^h^d by the >ale of the public lands on credit. 
pre^tnt system? And, said Mr. KoU'rtson. It wa-* iiupvXMble to a>cenaiu, with certainly, 
the V. lice of the people' will applaud him lor wheihi r iiutl' had b;.-eu any diminution in its 
hi- r«n?ri »:ic pirfM>se. arn.i'ini. as the ca-li sy>tom had never bivn 

Fiy Tiic law i.o'v in opT.»ration. said Mr. Rob- ttud. Hut lie wvmld Ycr.ture ti> prt»dict that 
fr.>"n. :ii«' jr.:blic lands are "^'Id i'l 4u:i::i:tie> thvTeWwuld. in a iVw year?., be a loss inevira- 
n.r. :e?:a than ono Lundrcil a'ld •'ixry acri.'>, and l«Iy . ;;rd».>s tlie bill biforv the committee bhould 
.%t a pric"? r >• le-is 'han twi» dollars piT acre. Ivcorr.e a law. It was well known, he said. 
f'l. :*-:h •<• K' pall w- -he 'in'.: ••** .-alo. a-.J ♦!'.:i* nj»]^'^'-'i'»n hr. I Ix^m insJo. by th'^ p::r- 
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fltmsersof public lands, for. mauy years Bucces- 1 roinaiuiug three-fourths of the convidenitioa. 
flively, for indulgence, aud that lawtft had been | Under the most auspicious circumstanceHf 
rcfpeatedl;]^ vasiwd/ exempting from forfeiture < some of the purchasers uuist unavoidablj 



lauds which had be^u purch&jcd on credit, 
and for which the purchasiers had failed punc- 
tually to pay. Thw kind of indulgence had 



become delinquent. But if misfortune or cik 
lamity should fall QJi the public debtor, or the 
currency should bccqme qerangcd, or the sea* 



^most become a matter of coursed It had jsonsunurqpitiouSi or iheniarket for agrieultur 
been extended, with a few exception*, annu- 1 ral prwlucts dull or unprcdfitable, how would 



ally, for more tlian ten years. He believed it 
had never been refu&cdrand he doubted wheth- 
er it ever would be. A bill had been engrossed 
this morning, extending the indulgence one 
year longer, and it is obvious that a similar 
law must pass at the nejct seitsion, and for 
many consecutive years, or the debtors for the 
public lands must be subjected to great dis- 
tnjsa, and many of them to ruin. Mr. Robert- 
son said that he did not wish to be under- 
stood as intimating that the indulgeucies here- 
tofore given were unnecessary or improper; on 
tlie contrary, he was sure that they had been 
proper, and that it would be necessary to re- 
new tliem. But he thought that that policy 
must be un^i^c which subjected the national 
legislature and the people to such vexatious 



the debt be punctually discharged? But. said 
he, add to these considerations the exorbitant 
pripes which the advantages of credit tempt 
the specula^r to promise, (which is the most 
fruitful source of accumulation) and which it 
is impossible that he can ever pay, and how in« 
evitable is the growth of the' land debt? It 
must continue to increase as long as credit shall 
be given. 

Such a system, said ho, liable to so many 
contingencies, nmst bo intrinsically defective. 
It could not long be continued in operation, 
without defeating the ends of its institution. 
It could not be executed, ^c would not say. 
if persisted in, it would eventually create a 
debt so large that it never cguldbc paid. Bat, 
he would say, and was bound to.belicTe, that 



embarrasMnentA, aud that any system which | the debt would become so n^uch augmented, 
required such temporary and mitigating expe- , that its entire collection would bo difficult, re- 
dients in its operation, nmst be radically de- imote, doubtful and perilous. And ho should 
fectivc. The necessity of continued iudul- [not attempt to disguise his apprehension that 
gence indicated very clearly the nece>ssity of it never would be entirely collected; or, if col- 
changing the t-ystem which produced it. In- loctcfd, that it would bounder circumstances 
deed, said he,' every argument that ha^ been which would prove that it would have been 
or could be urged in' favor of indulgence, tends i better that it had never been either contracted 
strongly to show the propriety of refiwing, in or coerced. Ho felt compelled to believe, that 



future, that crtnlit which has rendered suchar- 
gumenta proper and neoi-ssary. 

He said that he had frequently heard it 
stated, and his friend from Tennessee, (Mr. 
Jones)hadreiterat(Ml, that the accumulation of 
the debtforthc public lands, and the inability 



if the credit system bo continued much longer, 
the government would necessarily lose a great 
part of the proceeds of sales, or would have to 
secure them at the expense of the host interest}) 
of the Union. '' 

He was unable to perceive how such a di- 



ofthe debtors to discharge it. resulted from . lemma could be avoided. The people could 
temporary and accidental causes, and that it is j not pay the debt now due; that debt must in- 
not probable that the indulgence thereby run- , crease; the isau^'cH arv permanent, and the effects 
dert-ti necessary wotild long be recjuired. inevitable. Whi-n.nnd how, he asked, would 

He would not, he said, enter into an exami- 1 ii becolk'cted? If il will be di/^cultor impos- 
nation of tiiosecircum'^tances alluded to by the ;sibletoci>llect twi-nty-two million, how much 
gentleman in support of that opinion, bccnuso more ditHcult will it be to collect, with safety, 
their character rendered a minute invttstigat ion one hundred million? Will you rcfusefurther 
of them unnfOt"«sary. He thout^ht it easily indulgence, and thereby subject the land to for- 
dernonstrable, that tlio caus"S of the ju'iMiniu- ' foiiureV Tlien, passing by other consequences, 
lation of the di-bt were neither juT.idonlal nor ;you distress and ruin many of the purchasers; 
temporary; tln'y exi^tc^d in the aaiure of tho and, in that event, it will have been unfortu- 



sy?>tem, and would continue to pHnl ice tlnMr 
results, iis long as it should be kept in o[>(.ni- 



nato for them tliat you gave them credit If . 
yoa refuse indulgence, confusion, disaffection. 



tion. The circumstances mentioned by the and oppresMou will follow; if you grant it, tho 
gentlemen may have had some intiuiMtee on the government loses revenue. Gentlemen might 
extent of the increase, but, if they had never , choor^e their alternative. But it is certainly tho 
occurred, thedi'bt would have grown, and in- 1 province of an enlighted policy to prevent this 
dulgonce have been neces>ary. ' The debt had dilemma, when it might be possible, by oppor- 
been gradually accumulatinl fi»r many years — I tune interpi^siiion. 'This, ne th<»ught, is now 
in gocnl time>*, and in bad times, and undiT all ipracti cable; but no one could say how long it 
rireumstanc(!s. ! would hv. so. And if, by such interposition. 

It could not reasonably be expected that a i the governmiMit should s'ell its land.) for 34 
man, who should bt^ abli; to pay only the firM cents por acre less, (the difference between 
installment for a tract of land, couhl transplant : caOi payments under tho two systems) it will 
himself and family in the Western wilds, open ', be more than compensated, by certainly in 
a farm, build his houses, support his family, ' getting tho whole amount of sales, 
and be able in four years, to save, by the rulti- 1 Mr. Robertson said, that it was useless to 
vation of iho soil, a^ much a« would pay th" talk to him of the fccurity the government po.-- 
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fleoeed, hj holding the title to the land. This 
eecuritj is only nominal; for while, by holding 
h, with a heavy and ruinous debt impending 
OTor your land debtors, you keep them com- 
paratiTcly in a state of dependence and tenau* 
cy» yott will, at the same time, be unable or 
unwilling to evict them, and a4>ll their houses 
to hungry speculators and strangers. But. if 
you should so sell, it would be an event that 
might be deeply felt, and long deplored. 

The home of a freeman, said ne, is dear to 
his heart. It is sacred; it is the centre of his 
Aflectlons and of his happiness; it is the sanc- 
tuary of his wife and cuildren. It is conse- 
crated bv being his home, and often endeared 
to him W being the birth-place of his little 
Ones. Will you venture, for a paltry consider- 
ation, to tear this from him, and thereby strike 
into wild and discordant commotion, all those 
tender strings? He felt, ho said, that he was 
touching a delicate subject, on which it would 
be painful to dilate. He would, therefore, nut 
pursue it, but content himself by having hint- 
Ad at it, with barely opening the door to the 
riew of some of the consequences that would 
attend t^e credit system. 

Mr. RobGitflon said, that all his observation 
lind experience taught him to believe that any 
permanent system of credit, national or indi- 
vidual, is pernicious. It is unnatural and se- 
ductive, and had generally brought on those 
concerned in its operations, distress, and not 
ttnfrequently ruin. It is nationally a Pandora's 
box. what else, he asked, was more fruitful of 
the distress with which the p(K>plc of the 
United States are now so much afflicted? 
And what else is the cause of the magnitude of 
the land debt, and its concomitant embarrass- 
ments? Would not the people now be in a bet- 
ter condition, if it had never been incurred? 
And would not Uie Western country, particu- 
larly, be more prosperous and independent, if 
credit had never bei^n given on the public 
lands? Would it not be, in relation to the gen- 
eral government, out of debt? 

But, in addition to the objections he had 
mentioned, he said there were many others to 
the land credit. It deceived and embarrassed 
the purchaser. It compelled him frequently 
to promise too high a price for his land; it 
tempted him to go beyond his means; it 
placed the occupant in the power of the non- 
resident speculator, and subjected the pur- 
chasers, of every descripiton, to the control of 
circumstances which they could not foresee or 
avert, to the caprice of fortune, and to the 
mercy of government. 

The purchaser, said he, if there were no 
credit, would not have to complain of the vi- 
tiated pa])er currency, nor to reproach the gov- 
ernment with refusing to receive of him such 
depreciated paper as he had been compelled, 
in nis transactions, to receive; nor would the 
capitalist be able to unhouse the poor man, 
with family, who had enhanced the value of 
the soil by improvements, and who, without 
his fault. Lad beccnne unable to pay the whole 
price for it punctually; nor would the csaa of 
CongrcM be asMiilod with reports of nefarious 



speculations, in fraud of the ffoyemment, aBd 
to the injury of the poor. Look, said he, to 
Alabama. What, but credit, was the cAoseof 
the exorbitant prices bid there for land, or of 
the great speculations that had been mads 
there or attempted? Would not manr, -who 
purchased there, be unable to pay? Was not 
the magnitude of that debt alarming? Hs 
did not, he said, wish to pursue this part of the 
subiect; he had no doubt he was sufficiently 
unacrstood. 

Mr. Robertson here observed, that the ob- 
jections to the credit system, which had most 
influence with him, were of a character difier- 
eut from those which were merely financial or 
personal, and of infinitely more consequence 
in view of wise policy and enlightened patri- 
otism. They grew out of the moral and polit- 
ical tendencies of credit between the pec^e 
and their government. This was, he said, an 
embarrassing topic; but his duty would not 
excuse its pretermission. He could not avoid 
it. It lay across his way. He should, there* 
fore, ^ive his opinion in regard V> it wiihoat 
dinguise. 

History, and a knowledge of the nature of 
republican government, proved, that the rela- 
tion of creditor and debtor, ought not to exist 
between the government and the people. It 
begets obliufations, and interests, and feelings, 
incompatible with the genius of free institu- 
tions. If the citizen must stand in that rel^ 
tion to his goveniment, it is best that he should 
be the creditor. If he Htaiid in the attitude of 
debtor, his interest may not be the interest of 
the govurnment, and his feelings may not al- 
ways be in accordance with his duty. But, 
the objections to such a relation arc multiplied 
and strengthened when it is permitted to exist 
between the government and an entire comma* 
nity, or a large portion of the whole popula- 
tion. It is then that the government may bo 
compelled to feel its own impotency, ana ths 
supremacy of those passions which it was in- 
stituted to control; and it is then that it may 
be in danger of degenerating into a govern- 
ment of Mien, and not of laws; of passions, and 
not of principles; of arbitrary force, and not of 
enlightened public opinion. 

He said, that it had been very seldom the 
policy of governments to encourage or permit 
this odious and dangerous relation permanent 
ly; and most of those that ever did, had left 
striking memorials of its impolicy. In Qreat 
Britain it exists to a great extent; and there, ii 
in true, it is not depr(K:ated by those who ad- 
minister the government, but is considered by 
them the bulwark of the constitution. It for- 
tifies that government, by making it the inter- 
est of the opulent and iufluentiflu to maintain 
it. In this luerceiiury way, public sentiment 
is stifled, and instead of being endangered, 
the government is almost impregnably en- 
trenched behind wealth and aristocracy. 
Theruforc, in England, the public debt is con- 
sidered by many a public blessing. 

But, for the same reasons, he believed that, 
in freeguvernmentM, it would be considered tlM 
grreatoat curse. What would be the condition 
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of Efifi^land, if, iustead of being the debtor, nhe 
was tne creditor of her 9nbjcct8? Who woul<i 
then be the ministerial champion? Who would 
then preserre the government from revolution? 

Mr. Robertson said, that he did not mean to 
argue that the creation of a large land debt 
would eventuate in the disruption of our hap- 
py confederacy; but its tendencies would be 
towards disunion. If, said he, in England, it 
is necessary to the existence of the govern - 
knent, that it should be deeply indebted to it.s 
Bubjcct8,he would submit it to serious consid- 
eration, whether, in the United States, the 
Union would be Htrengthcucd or cemented by 
permitting the citizens to be largely indebted 
to the government? 

If, in England, the indebtedness of the peo- 
ple to the government would eudanger its sta- 
bility, would it be wise or safe tomaiutain the 
converse of the proposition here? 

He thought uo argument could be derived 
from the peculiar character of the Ameri- 
can institutions or people, sufficiently strong 
to render it prudent policy hero, lo encourage 
or permit a large body of tlie community to be- 
come largely indebted to the government. On 
the contrary, he believed that a practical or 
philosophical view of the peculiar contexture 
of the American institutions, would show that 
Buch an experiment would be as dangerous 
her© as elsewhere. In this free countrv, said 
Air. R., public opinion is the substratum of the 
political fabric, and the attachment and confi- 
dence of the people constitute the cemunt 
which increases lis strength and preserves its 
Bywmetry, 

Without the support of the first, the whole 
superstructure is prostrate; forfeit the hist, and 
the fairest and most sacred temple of liberty . 
on earth is in dilapidation. It is not inde- 
Btructable, and depends more on moral than 
political principles. 

The peculiar conformation of the federal 
government — being '*imperium in imperio'^ — 
enhances the value of public sentiment, and ! 
renders it more necessary to the stability of 
constitutional authority that popular confi- 
dence should be preserved, and the whole mor- 
al strength of the body politic kept undivided' 
on the side of the Union. The uniiMi of the; 
states, he said, was th« first object of the con- 
stitution. Nothing should be encouraged that 
could weaken its ties. They are few and weak 
enough. Local feelings and sectional jeal- 
ousies arc already sufficiently strong and nu- 
merous. He feared it mig^ht be unsafi; to in- 
crease them; it might do mischief; it could not 
possibly do ^ood. Ho repeated, that lie did 
uotmcan to insinuate that the Western debt, if 
augmenttid toeven one hundred million, would 
destroy the Union. He could not utter such a 
■entimcnt. But he did mean to say that such 
a debt would inevitably tend to inspire feel- 
ings and generate interests, at [war with the 
fundamental principles of the Union. He 
hoped that thorn would always be too much 
American rirtae and good sense to permit any 
eircumstancee to produce BQch an nwful catas- 
tMphe u dieeolution. 



But he was an unsafe guardian of the consti- 
tution, who would do or permit to be done, 
while he could prevent it, anything that might 
provoke auv attempt, or even incUnation, to^ 
wards its cfestruction. Mr. Robortsbn said he 
felt devoted to Western interests, and had 
great confldcnce in Western virtu<», moral and 
political ; but, on a national question, which 
should be decided on national principles, ho 
would be guilty of incivism if he were to act 
under the mfiuence of local or sectional feel- 
ings. He was not so Qodwinian in his opinion 
of human nature, nor so Utopian in his politi- 
cal principles, as to legislate on the supposed 
perlectability of the one, or practical infalli- 
bility of the others. Legislation should bo 
adapted to men and things as they are, and 
every legislator should regard the passions, as 
wc'lf as the virtue of human nature. Why i« 
it, said he, th^t manners govern laws? Why 
was it that Solon, when asked whether his 
laws were as perfect as he could make them, 
replied, that they were as good as the people 
would bear? 

Mr. Robertson said, that the people of the 
West arc attached to the general government; 
he did not wish to see that attachment alien- 
ated. They are patriotic, and he did not wi^ 
to have that patriotism chilled by any system 
of public policy, which, he feared, if persisted 
in, might have that eifect. Their feelings, 
said he, are with the Union. Do not provc^Ee 
indifference; do not excite their jealousies or 
their fears, but encourage their confidence by 
dessen'ing it. Then, indeed, they would al- 
ways be f<^und among the first in your councils 
and in your fields. Then do not weaken, but 
strengthen the ligaments that bind the body 
politic, and you will diffuse health and vigor 
through the system. 

But, said H«», how different may be its con- 
dition, if, by continuing the credit system. 
Congress should compel the West, in self-de- 
fence, to oppose in a body the passage, or re- 
sist the execution of laws which it may be the 
interest and wish of the £a«*t to enact and to 
enforce, or should give the East an engine with 
which it might annov and oppress the West, 
or should distract and pen-en the public coun- 
cils, and arrav the East and the West against 
each other. Should this state of things ever 
o«cur, (and that it must sooner or later, under 
the present system, if continued, seemed to 
him as inevitable as the decrees of fate) no 
man should shut his eyes to the consequencos 
that must follow. Ho would not portray them, 
but the effect that would be produced on the 
feelings and policy of the IrVest, and on the 
legislation of Congress, not to look at ulterior 
result**, must be seen by all who are ac- 
quainted with human nature, or the history of 
the world. Would not the West be interested 
deeply in indulgence, while the other mcmberp 
of the Union might be inclined, or even ne- 
cessitated, to coerce payment? Might not • 
Western party bo created, (and would it not be 
formidable?) with anti-national interests and 
feelings? Would not the people of the Weal 
exfwxjt and require indulgence? Mightfthej 
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D0t bb willing or conipoUcd to moke Bacrificcs ' Orecn Rirer less united in interest abd feetinp 
to obl&in ity If oi)p<)tf«d, tn^ht thc^ not be j tliau the people west and east of the AUeghanj 
pcrated? If aefeated, might tlic-v not feel ! mountains? Are the citizens of Kentucky 
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it thtfir duty to rcsii^t? ^iij^lit not indulgence jlcss attached to their State constitution than 
becomo a prominent feature in Western policy V tlie w»^t*»rn people are to the general govem- 
Might not menibors of Congress be elwied montV He said, that the nature of the ccmfed- 
8o!ely with a view to ;hc int*ulgenco.Y J^light oration would prove that a federal land debt 
they nbt be willing to ibakc l'.'gisl»»tive com- ; must be intinitcly more misichiivous than any 
promises to attain the only end of tlu'ir cl«.;c- state debt, under any circumstances, on ac- 
tion? Would not the East thus have an uscon- count of the magnitude of the debt, and the 
doncy, almost irresistible, over the WostV confliction of political interests, and feelings, 

From such a humiliating and perilous pro- .and obligations, Bot merely in the West, but 
dicameut, Mr. Robertson said he would, while i in the Ejt«t.nnd the Xorth, and tlie South, 
it wasyet possible, rescue the Western coun- 1 He f-aid, that if he should be compelled to 
try. The mammoth land debt, if pennittod to select any portion of the population of the 
grow, would be sufficiently calamitou«* if it United Suites to dofend the Union, in any 
should only lead to some of the consequences eiiuTgency, he should look to the West. 
at which he had hinted. Such consequences: He concurred fully with his colleague, (Mr. 
it was the duty of every citizen to avert. He ! Brown) tli.it the pc?ople of the West are as much 
knew, he said, that he would be told, that the | di'voted to the general interests of the Union, 
people of the United States arc too virtuous and would make as many sacrifice'* to maintain 
and enlightened to j)ennit a sectional dctbt, them as any other ptmion of the American 
however large, to influence their political feel- population; and if it would not In; deemed in- 
ings or conduct; but he was not yet prepared | vinious, he would say more. Thev have giv- 
to believe that human nature is so far suolim- ; on many and signal proofs of it. fiut this, he 
atcd in the United States as to be exempt from I said, is'no argument jn favor of the credit sys- 
the influence of interest, passion, or ambition, tern — a system that would,' in its ultimate ten- 
He said, that if any illustration were necfssa- doncie*', "conflict with those national feelings 
ry to show the effect of a land debt on legisla- 'that now animate them — but on the contrary, ii 
tmnand local parties, an exj>eriment had been j is a persuasive onci aj^ainst it. Having now 
made in Kentucky, which furni&hed a very ap- the warm and cordial support t)f the W€>st, it 
positc exemplification l would not be wi<e to piTsi^t in a course of 

In that state there was a large bmly of the 'measures that must inevitably tend to stifle 
people indebted to the govenimeni for lands those moral impulses which prompted to it. 
purchased south of Green River, on credit. 'He would invigorate the arm, and distend tho 
The debt htid been due many years, but at lieari of Western patriotism, and not paralyze 
every session of the logfslaturcsin'dulgencehad 'the one and contract the other, nor nerve the 
been granted since the debt became due. i one and steel the other against the common in- 



Members had been elected to the legislature, 
with instructions to obtain a further indulg- 



ti'rests. Ho would ^'epeat. that he did not b4-- 
Hove that, if the land debt should increase to 



eacc. A promise to procUR* it, or the belief any amount, the Western people would resist, 
that they would make all necessary efforts, 6yyorcf, its collect ion, or desin* th«^ subversion 
was generally a "sin* ^t/anon" to their el (»ction, of the government to avoid its payment. But 
The Green "River country had become very he a'^ked, if it could b« prudent, in a govern - 
strong, and its indulgencehad become a sort of ! ment depending for its exlMonce and support 
party question — a )K)litical hobl>y. It is bi-', on public opinion, to make it the interest of the 
lieved thatithas frequcntlv l>een the subject of ;p(?ople to embarrass its regular oj)erutions, or to 
"legislative compromiscfs*^' — the consideration resist its hiws? And, said ho, might not a 
for other laws, and othe^ laws the consideration I large debt, hanging over one moity of the 
for that. He believed that it is now consider- i nation, create, throughout the whole, interests, 
ed almost a matter of cour.«je and of right. He; i and feoHngs, and conduct, not calculated to ad- 
had no doubt that it had frequently been 'vnnce the happiness of the jK'ople, or strength- 
granted against the fret! consent of the legisla- -en constitutional authority? 
ture, and nad been the means of passing l«Ws Every government that ever had to ^ncoun 

that otherwise would not have been enacted. ' * ' " 

That state had not yet gotten the debt in; he 
had doubts whether it ever would — the pros- 
pect being no better now than it was many 'systems of governmentV Why did Uie Rom.in 
years ago. | Plebians, after being oppressed by their Patri- 

Hc said, that he believed that the Green |cian creditors, raise the standard of revolt, and 
River indulgence had been sometimes necessa- retreat to mons saeer? And whv did the Patri- 



tor a large popular d(;])t, had felt it to be a po- 
tent adversarv. Why did Lycugus and fc>o- 
hm abolish alf debt in the organ izaticm of their 



ry, and he did not know that it is not, even 
yet, proper; but he had alluded to it to show 
the effect of a land debt on revenue, on party 
elections and on legislation. If, said he, such 
have been the fate and effect^ of a Green Riv- 
er land debt in Kentucky, what must be the 
eonscqucnces in the United States of a Western 
debt? Art the citizens south and north of 



cians ultimately submit? And what were the 
progress and effects of the long struggle? If, 
said he, the land debt be permitted to accumu- 
late, and its enforcement be; attempte<l, the West 
may not resist; it may not murmur; it may not 
evince sensation, even; but the debt might not 
be collected, and he did not wish to see ths 
experiment tried. There is no necessity t«» 
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ihake any experiment on the temper of the 
West. Western freemen would never willing- 
ly "give up the ship." They would never se- 
cede, unless disfranchised by those who ought 
to be their friends; and, if they ever should 
retreat to the sacred mountain, ue hoped there 
Would be one Meneniua and one Valerius 
among them, who would be able to rally them 
a^n under theiitandard of the Union. 

But it could not be the interest of the United 
States to persist in the system which could 
produce any consequences which it is the duty 
of every enlightened and patriotic statesman to 
prevent — a system that would cnc^ender dis- 
cord and party feuds, and excite iealousics and 
discontent, and perhaps insuborui nation. 

Every consideration which could operate on 
iiis mind, he said, strengthened his conviction 
that the credit system could not be executed, 
or, if executed, that it would do much mis- 
chief. In its execution, it would defeat some 
of the ends for which it was established; and 
he thought it required no argument to show 
that a system, whose operations a.re incompat- 
ible with its designs, and subversive of the 
first purposes for which a government was in- 
stituted, and which counteracts the policy of 
wise legislation, ought to be abolished. I'^hat 
the credit system is such an one, he held en- 
deavored to show. It ought, therefore, he 
thought, to be repealed, if one less exception- 
able could be substituted. He thought the 
bill under consideration furnished such an 
one. It remained, therefore, for him to offer 
some reasons to show that the mode proposed 
is better than that in operation. 

Mr. Robertson said, if he had been success- 
ful in his attempt to prove that the cre<lit sys- 
tem is defective, because it is a credit system, 
it would be unnecessary to consume lime by an 
effort to show tliat the cash system wifl be 
preferable, so far, because it will Ik^ a cash 
system. As the jstrongest general considera- 
tions which, in his opinion, conduced to show 
the superiority of the casli over the credit sys- 
tem had already b(H.'n anticipated in his en- 
deavor to exhibit some objections to credit in 
the foregoing part of his argument, he would 
not reiterate them. If he had shown the de- 
fectiveness of credit, it would necessarily fol- 
low that the proposed system is, quo aa hoc, 
preferable. 

Upon that ground he was wilUsg to rest the 
comparative merits of the two systems, so for 
as it might depend on the two leading and 
characteristic features of credit ond cash. 
These are to important and controlling, that a 
comparison of the more minute traits would be 
unnecessary; because, whatever raignt be its 
results, they could have no influifice in the 
decision. But, if such a comparison could be 
at all material, he was sure it would result in 
showing the superiority of t^io proposed over 
the existing system, in every feature in which 
they differ. 

The principal of these, in addition to credit 
«nd cash, is the minimum quantity of land 
«nd of price. The reduction of etich in the 
bill under eoo»deration is intended to remove 



the objections thAt had been nrged t6 the sub^ 
stitution of cash for credit. And in this ifc is 
singularly and completely successful. 

He thought that it would be fair to conclude 
that the bill ought to pass. That it ou^ht, 
there could be no doubt, utilcss objections 
could be urged to it morp formidable than those 
to which the existing law is liable, or argu- 
ments against it stronger than those which 
were pressed against the latter. 

He "haid he had heard only two objections to 
the proposed system. 1st. That it would op- 
press the poor man, by giving the capitalist 
and speculator an unreasonable and uniust tid- 
vantage over him. 2nd. That it would retard 
th(; population and diminish theinfluence of the 
Western country. He believed that no other 
object i(ms that are even plausible had been or 
could be made, and these he considered by no 
means formidable. He thought that a very 
slight examination would be sufficient to show 
that they are both evanescent. He expected 
results from the cash system, in its operations 
on the poor, the rich, and the Western coun- 
try, the opposite of those apprehended by itM 
oj)poficrs, and which he should endeavor brief- 
ly to exhibit, in the course of the notice ho 
sliould take of the objections. 

But it should not, said Mr. Robertson, es- 
cape notice, that if the objections are in tliem- 
selves true, they constitute no sufficient argu- 
ment to prevent the passage of the bill; for, if 
the interests of the government and of the body 
of the people require its passage, it would bo 
unrea.sonai)le to demancl or permit its rejec- 
tion, ^merely because a particular class of tho 
commtinity or district of country might be in- 
jured by it. Otherwise, all legislation would 
not only be nugatory, but unjust; because 
every general law, however mucli it may pro- 
mote the interests of the majority, must be in- 
compatible with some individual rights or in- 
terest* in society. Therefore, the political 
axiom — that private interests should l>e sacri- 
ficed on the altar of the public good — would 
be a sufficient answer to^the objections, if they 
were founded upon correct hypotheses. 

But, he said, if it were material to take more 
particular notice of the objections, he thought 
it was as nearly demonstrable as any moraf or 

Eolitical proposition, from its nature, could 
e, that the cash system would not only dimin- 
ish and embairass speculation, but promote 
the interests of the poor, and the permanent 
and substantial welfare of the Western coun- 
try. 

He believed that no other system would tend 
more to those results, unless it should be one 
by which the public lands should be gratui- 
tously distributed; and, for such an one, he was . 
unwilling to believe that there would be any 
serious advocates. • If there were any such, he 
would recommend to them the immediate abro- 
gation of the credit system, and the substitu- 
tion of an Aflp'nrian law. 

But, said ne, the public land being a com- 
mon fund, and Congress bein^ its depository, 
it is their duty to dispose of itm such a man- 
ner a^ to f>roinote th^ common interest f*hey 
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arc bound by their trust to pell it, and to those 
' vho can pay for it. And he thought it could 
not bo matter of complaint that Conges**, and 
not any particular class of private individuals, 
Bhould prescribe the terms of Bale, and that 
such terms Khould be offered as would pn>- 
duce the most general good. Neither the poor 
nor the rich have any right to complain, if 
credit should be refuseti. If they are nn willing 
to purchase the public lands on the terms pro- 
posed, they will retain their money, and the 
public its lauds, and no injury is done to 
either. 

By the poor, he said, he understood, as re- 
garas the argument, not that class of society 
who are in a state of pauperism, but tho^ who 
are, comparatively, in a stale of mediocrity, and 
are unable to purchase land for any other pur- 
pose than to occupy it Under the credit sys- 
tem, a man who has no money cannot pur- 
chase; to be able to buy public lands he mu.st 
have funds, and as much as will be required 
by the cash system. Gentlemen, he said, had 
argued against the bill as if they bi'lieved that, 
under the credit system, a poor man, without 
money, could purchase a home; and that, there- 
fore, he will be excluded by the bill from all 
Sarticipation in the purchases ofpublic lands, 
ut he is already excluded. Who can pur- 
chase now, that may not buy, and as easily, 
under the cash system? Who will be excluded? 
Notj the man w^ithout money; he cannot pur- 
chase now. Not the man who is now barely 
able to pay the first instalment for one hun- 
dred ana sixty acres, at the minimum price, 
for he would proceed to show that the same in- 
dividual mignt purchase, with more certainty 
and more to his advantage, under the pro- 
posed system. 

Under the existing law, a man cannot pur- 
chase for himself a home, even if there were 
no competition, unless he be able to advance 
eiffhty dollars; and if he be a prudent man, he 
will not purchase at all, if that eighty dollars 
be the whole amount of his pecuniary re- 
sources; for, before he can procure a title, he 
>inust pay two hundred and forty dollars more, 
in three installments, or forfeit his land, with 
his 80 dollars advanced, should he bo unable 
to make punctual payment of the whole price. 
If the credit should tempt him to make the 
purchase, under the expectation of making 
the money to discharge tue debt he incurs, or 
of indulgence if he should fail, he subjects 
himself to all loss and embarrassment that may 
result from accident or from the fluctuation and 
depreciation of the currency, and places him- 
self in the power of the usurer, the speculator, 
and the government. The land would not be 
• his, and he could not be considered an inde- 
pendent citizen in the sterling import of those 
words. The little pittance he may, by indus- 
try and economy, oe able to save, he cannot 
consider his own until he shall have paid for 
his land; the land is not his until he can get a 
patent He may bo dependent on tiic capital- 
ist for money to procure the title and save his 
home from forfeiture, or must supplicate the 
tndTilgcncs 6f Congpress; and, st last, after 



having removed his family many hundred 
miles, and improved land which he consid^ied 
his own, either the hungry speculator may 
take it from him, or the humanity of the gov- 
emment must interpose. And if he should die 
before he shall have made complete payment* 
he loaves his helpless family in a strange and 
foreign land, without a home. 

But the credit system induces the specula- 
tors, as well as others, to bid a higher price at 
the sales than would be given in caMi, and 
frequently more than the value of the land. 
Hence the poor man, with his eighty dollars, 
is almost entirely excluded from the sales. He 
is afraid or unaole to compete with the rich 
man, or with the speculator. The consequeuqe 
is, that the rich and adventurous iponopolize 
the best land, and leave only the refuse to the 
other class. 

The speculator buys as much land as he 
can make the first payment for, under Jlhe 
exjKK^tation of being able, before the expira- 
tion of five years, to sell it for a higher pric^ 
He has, by law, five years within which to 
make this experiment, and as much longer as 
he can prevail upon Congress to indulge him; 
hence, it so often happens that the first is the 
last payment, and that indulgence becomes so 
necessary and so frequent, and that the laud 
revenue fails. If the purchaser for specular 
tion can, while the government will indulge 
him, sell the land to a man who wants a home, 
but was not able to bid against him at the pub- 
lic sale, he will sell on a long credit, at a 
higher price than he promised — ^a much high- 
er price — and by transferring his certificate^ 
will iuterpcme the poor man between himself 
and the government, with a liability to pay 
the remaining installments, with all the accu- 
mulation of interest, and with all other liabil- 
ties incident to the credit. If he cannot sell for 
more than he promised to give, he repeats his 
application to Coj^grcss lor indulgence, and 
they continue to grant it. But, if it should be 
refused, and the land forfeited, the adventure? 
will only have lost the amount of the first pay- 
ment which he had advanced. 

What bctt«r terms can the speculator, said 
he, desire? What can more encourage specu- 
lation, or oppress the poor and honest man, 
than the credit system? It increases the facil* 
ities and inducements to speculation; it in- 
creases the means and number of speculators. 
This is observed every day. Alabama speaks 
a language that cannot be misunderstood— 
$70 au acre promised, never to be paid! 

But, said Mr. Robertson, the cash system 
now ofiercd is better for the honest purchaser^ 
not only because it would enable him to get 
land with more certainty and security, and 
better laud, but because it would put it in his 
power to get it cheaper, for two reasons: IsL. 
The minimum is less; and 2nd, land will sell 
on a credit for a price higher than the cash 
value, by more than the interest of that valuer 

Under the proposed system, a man can pup> 
chase eighty acres of land, if he can pay one 
hundred dollars; he eets his patent, and has 
a hom^. He is an Independent citiscn, not In 
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the pow«r of capitaliits or the goTernment, in 

Xd to his title. Even if credit would not 
nee the price, it is, nevertheless, a fact 
vorthy of notice, that under the cash system, 
A purchaser can buy a home for onl^ one-fifth 
more than the fourth of the credit pnce, which 
fourth must be advanced. It is true, he will 
only *ffet half the quantity, but he does not 

Sire naif the price, ana the smallness of 
le tract is no objection, but a strong argu- 
ment in favor of the proposed system, as it re* 
gards the poor— for tnereby a man will be en- 
abled to procure a home, who could not, or 
ought not to attempt it now, and those who 
can purchase more than the minimum quanti- 
ty will have the liberty to do so. 

But the best land is sold at the public sales 
to the highest bidder, and the credit would 
cause it to sell for a higher price than it would 
for cash, by at least oue-fiftn. This is the dif- 
ference between the price of eighty acres pur- 
chased under the cash system, ana the fourth 
of the price of one hundfred and sixty on cred- 
it Tne consequence is, that a man will bo 
able, under the proposed system, to buy eighty 
acres at public sale, for the amount of only 
one-fourth of the price of one hundred and 
sixty on credit. In the one case, the pur- 
chaser has parted with a certain sum of money, 
and obtained in exchange a title to eighty 
acres of land; in the other, he has disbursed 
the same sum^ as one-fourth of the price of 
one hundred and sixty acres, to which ho has 
no title, and for whicn he cannot obtain a pat- 
ent until he shall have paid the remaining 
three-fourths. Which would the poor, the hon- 
est, the free man prefer? Could there be any 
hesitancy in the option? Would he not choose 
the cash system? And would not the specula- 
tor, for the bame reasons, prefer the credit sys- 
tem? 

But, said Mr. Robertson, it had been urged 
by the gentleman from Tennessee, (2ir. Jones) 
that, by requiring cash, too much power is 
given to money; that the capitalist will buy 
all the ffood land, because the poor man will 
•be unable to bid against him beyond the small 
sum he may have. This argument, he said, 
was more plausible than sound, and had been 
already anticipated and answered. But the 
imposing manner in which it had been cxhib- 
cd entitle it to a direct reply. 

Money, said he, will have power as Ions as 
it is money. It is that which gives it viuue. 
Its power cannot be destroyed without destroy- 
ing Its value. But he felt sure that it« influ- 
cmce in relation to the public land and its pur- 
chasers, will not be augmented, but greatly 
diminished, by the passage of the bill under 
consideration, in the reduction which it would 
effect in the number of speculators and in the 
extent of their purchases, in a ratio of at least 
liiree to one, and in the reduction, in a corres* 
pondent ratio of the number of other purchasers 
and the extent of their purchases. IT uder the 
credit system, a speculator, with fifty thousand 
dollars, will, at tne minimum price, purchase 
one hundred thousand ncrm of land, the 
amount of hhi money being BtifRcient to com- 



eleto the first insallment on» that quantity, 
^nder the cash system he will bo able to pur- 
chase only forty thousand acres. The same 
Quantity of money, then, will purchase almost 
three times as much land under the credit, as 
it will under the cash system, llie ad- 
vantag^cs of credit to the purposes of specula- 
tion will give the same sum Uie power to pur^ 
chase the full triple quantity. To purcnase 
one hundred thousand acres under tiie cash 
system, there will be required ^ve men with 
05fiQO each. Under the credit system, it will 
be purchased by two men with tae same sum. 
If credit did not increase the price, then two 
speculators can monopolize as much land un- 
der the credit system as five men under the 
cash system; and the same quantity of money 
in circulation would, therefore, increase the 
number of speculators, and the extent of their 
purchases, in Uie proportion of five to two,' W 
allowing credit; and, as before stated, the ef- 
fect of credit would swell the number to the 
Proportion ofthreetoone. Can any one, aaid 
e, fail to perceive the effect which credit has 
in increasing the number and power of specu- 
lators, and thereby the power of their money? 
Will not the poor man nave a greater number 
of competitors? Will there not be less land 
Icftforhim to purchase? And will not his 
chances of buying good land be diminished? 
And would not the number of purchasers for 
use bs ^eatly diminished, ana thereby tiha 
population ot the West be retarded? Under 
the credit system, the capitalists can moncm- 
lize, with the same sum, more land than they 
could for cash, in the proportion of a hundred 
to forty. The capital, then, which would pur- 
chase 100,000 acres on credit, would, on the 
cash payment, leave 60,000 acres unappropri* 
ated, which the settlers could purchase, with* 
out competition with the non-resident monied 
men. As to that part of the argument which 
assumes that, in a contest for a particular tract 
of land, an advantage is ^iven to the rich over 
the poor man, b^ rcquinnff cash, he said that 
the same objections would apply with equal 
force to credit. For if the poor man couldTnot 
compete with the rich man, after he had gone 
in his bid to the extent of his funds, when the 
whole amount is to be advanced, he must be in 
the Hame predicament if only one-fourth of the 
amount be required. In the latter case, after 
he had been forced up by the capitalist to as 
much as he could pay the first installment oU 
he could bid no higher. But the objection, he 
said, would have much more force in it, if 
urged against the credit system; because, hj 
requiring cash, the number of speculators is 
reduced, and most of their schemes and con- 
trivances will be baffled. 

If any further illustration on this subject 
were necessary, he said that the i^entleman 
who made the objection had himself furnished 
a very striking one. That gentleman had 
said, that if the cash system should be adoptr 
ed, Uie United States would never collect the 
money due for land which had been sold, be- 
cause that system would depreciate the value 
of the land for which the deot vM contracted. 
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Tlila argument, said he, is a *'f€lo rf« «e"-^ 
it cuts its own throat. For why will the cash 
«y«teni tend to depreciate the land sold under 
the credit system? It is because it gives more 
advantages to the purchaser — because it is a 
better system for th« purchaser. ITiis is the 
reason, and the only one. It does give more 



dound to the advantage of the West. If hk 
only object were the aggrandisement of thtt 
West, he would vote for it. He believed thai 
nothing which Congress could do by legisla- 
tion would more certainly promote tlic pros- 
perity and independence of the West 

The member from Tennessee, (Mr. Jones,) 



advantages to the purchaser; not the specula- jhad expressed astonishment that the Western 
tor, but the man who may desire to purchase { menibers should differ in their opinion on this 



for his own use; it gives him more good land 
to make his choice in at a less price, with less 
competition, with more certainty, and less 
embarrassment. 

Mr. Robertson said, that every view of the 
subject he could take helped to Khow that the 
objection to the cash system, which is founded 
on the assertion that it will not be advao- 
tageous to the poor man, is indefensible, and 
that this system is strongly recommended by 
the advantages it will secure to all classes of 
purchasers, except the speculators. These 
could not be entirely ])ut down; to frustrate 
them is only a secondary object. But, if it 
were a primary one, a more effective method 
than the cash system cauld not well be devised. 

The only remaining topic, he said, is theef- 
f<5Ct that the cash system would produce in the 
Western country. He repeated, that its ef- 
fect on the |substantiai interests of the West 
would be beneficent; but if it should be detri- 
mental, by checking population, he could not, 
for that cause alone, vote against it. This ef 



subject. Ho felt as much surprise at it as the 
gentleman could feel. He could not perceive 
how the apprehension could be entertained by 
a Western man, that the cash system would 
injure the Western country. He was as much 
devoted to Western interests as any of ita rep- 
resentatives. He claimed it as his duty to be 
so. He had been charged, obliquely, since it 
was known that he was in favor of the cash 
system, with anti-Western foelings and policy, 
lie was aa sensitive on that subject as on any 
other; but while he would not say he was im- 
perturbable, he would say that such charges or 
insinuations, fulminated from the press or the 
stump, could riot alter his opinion or his vote. 

He was not to be driven from his purpose, or 
deterred from <h)ing his duty by denuuciation, 
or threats of defection of friends. 

He said he respt'cted, as much as any rep- 
resentative should do, the deliberate and tcm- 
f>erate voice of public sentiment. But he be- 
ieved that i)ublic 8i*ntiment, in Kentucky, 
would be decidedly in favor of the cash svs- 



fect could not change his opinion of duty, but j tern, whenever understood and tried. Howev- 
would only tend to diminish his solicitude for er, he must say, that the oulv way to change 



the passage of the bill. He did not come here 
to legislate for any particular section of coun- 
try, or portion of the people of the Union, but 
for the whole. The laws which his vote might 
contribute to pass would operate on all; and, 
therefore, it would be but right that the 
interests ofall should be consulted. As aciti- 



his vote would be to change life opinion. 

Did his colleagues, he asked, suppose that 
they gave evidence of more attachment to the 
We.st by their voles than he felt? He hoped 
thoy would do him the justioj to believe that 
he was as much devoted to the West as any of 
its citizens. Why. should he not beV Ho had 



Eon, he might delight to obey the dictates of his i as great a stake beyond the mountains as any 
local feelings or personal wishes, but, as a leg- ! (rther man, and he was bound to the West by 
islator, herelt bound to submit his conduct to | as many and as tender ties. Was it not the 
the guidance of other and higher considera- -country of his birth — ^the home of "wife, chil- 
tions. ■ dren, and friends?" Did it not embosom all 

But, if ho were at liberty to act on selfish | that he held most dear? ^'^^ did it not con- 
principles to promote local interests, it would i tain the .'^acred spot in which the relics of his 
be his first and paramount duty to look to his father reposed? He could yield to none in de- 
own state, and to confine his views within her votion to it,s soil and its interests. He loved it 
periphery ; for, if he represented, exclusively, not only instinctively, because it was his 
any local interest, it was that of Kentucky, birth-place and home, but rationally, because 
And if such, he said, were his condition, and it wa»* the fairest portion of the globe. Its «oil 
such his duty, and it were true that the cash is luxuriant, its cnmate salubrious, its popubi- 
law would cneck population, he would not tion virtuous and hospitable — Ua men are brane, 
hesitate to support the bill; he would hail its ■ a R(/f<« iromen cAas^e. Bound to him by such 
passage with acclamations of joy. For, what [ties, and thus deserving his affection, he would 
would more promote the pnxsperity of Ken- i never desert its cause. As long as he should 
tucky, than a systeni which would prevent i continue in its ser\'ice, he would be faithful to 
that efflux of money and of population which * • • '^ ' • ' 

had already so much exhausted her, and which 



its interests, fle would advocate and 
mote them, as far as might be consistent 



pro- 
with 



was, to a great extent, the effect of the system I the general welfare, and he believc<l ho was 
in operation? So far as the cash i^ystom would I doing it by supporting the cash bill; for he be- 
dimmish emigration and sales, it would tend 'lieved that the West never would attain the 



lodimini.Kh the drain of people and money from 
Kentucky. But, he saia, he was sure that the 
law would not have any deleterious operation 
on Western interests, by ch(»cking any. popula- 
tion or preventing any sales that would rc- 



high destinies before it if the system of credit, 
which had already so much orabarTa«iscd and 
enfeebled it, should be continued. Why is it. 
said he, that, that country is now so much in 
debt? Why is the balance of trade so miich 



ON TH£ LAND HLL. 



41 



against it? Why is its currency so much de- 
ranged and depreciated? Why is such a lan- 
^or pervading that rich and resourceful 
countiV? 

He knew that these were effects of more 
causes than one; the general system of credit 
was one; but he had no doubt that one of the 
most prolific sources of the calamities with 
which the West is afllicted, is the credit on the 

gublic lands. This had tempted them to go 
eyond their means, and contact debts which 
they could not pay; it had depreciated the 
Western paper currency, and had tended to 
augment and vitiate that currency. Gould any 
one fail to see its operation in producing these 
affects? He would ask his colleagues whether 
tlie Western country would not now be in a 
better condition, if tnere never had been any 
credit given in the sale of public landaf Would 
it not be more independent, and have more and 
better money? Would it not owe $22,000,000 
less? He said, that that country never could 
be restored to its naturally healthy and pros- 
perous state, as long as such an immense debt 
18 suspended over it, like an incubus, which 

ralyses its best fiscal and moral energies, 
it not desirable to extricate it from this 
condition? Is it not the duty of its friends to 
make an effort? He said that he did not know 
anything which CTongress could do, that would 
tend more to this result, than the adoption of 
the cash system. That will prevent tne aocii- 
molation of the debt, and tend to correct and 
restore the Western currency. Should it be 
adopted, those who mi^te from the East and 
transplant themselves in the West, would buy 
only as much land as they could pay for; the 
purchase money l^ey woold carry with them 
irora the East, and all they could make on the 
land for four years, would add to the resources, 
and swell the currency of the West, by being 
distributed amonff its people. But if this sys- 
tem be rejected, uien the Eastern immigrants 
will only make the first payment with their 
Eastern funds; they will generally purchase as 
much land as they can make the first payment 
for; the remaining three-fourths, for which Uicy 
get credit, must be made in the West, ana, 
when paid, abstracted from its resources. Is 
there not a great difference between adding the 
tjiree-fourths to the capital of the West, and 
abstracting them from it? Will not the credit, 
then, always oppress the West, render good 
money scarce, and increase the amount of bad 
monejT? Under the credit system, not only 
is an immei^sc sum annually withdrawn from 
the West, which, under the cash system, would 
be retained, but that sum consists of specie, or 
the best paper of the West. The witn4rawal 
of this maKes a vacuum, which must be 4^1^ 
b^ an augmentation of a vacillating paper me- 
dium. This augmentation depreciates and vi> 
tiatesthe currency; this currency the public 
debtor must take, "but the government will not 
receive it from him In addition to those con- 
siderations, he said, ft should bo recollected, 
that the same quantity of land which would 
draw from the weat|8iO0,0O0, under the credit, 
would only take $500,000 under the ca-h oyv- 

6 



tern. Was he. not justified in say in i^ that the 
substitution of the cash system would melio- 
rate the condition of the West? It would en- 
able it to owe less, have fewer and better 
banks, more money and better money, and 
more and better population. 

He said, there was another aspect of the 
subject entitled to the serious consiil(>ration of 
the real friends of the West. It is the influ- 
ence which the credit system would give the 
East over the West. Some of the causcH of 
this influence had been sufiicicntly alluded to 
in considering the topics of dii^suKsiou. Uo 
hoped eentlemen would recollect them, and 
m&ke Uie proper application of thcni. 

He would only! add, that a lar^ Western 
debt would give the Eastern politiciaus, in a 
itrucele for power, a powerful weapon. It 
would render it impossible that the West 
could have a fair ana equal contest. It would 
be the talisman, whose spell, in the hands of 
dexterous men, might be subjugation or dis- 
solution. Such men would not only have tho 
advantage derived from the debility, languor, 
and distress which a large debt would pro- 
duce in the West, but they could hold the ap- 
palling sum in terrortm over the devoted 
West, and say — pay, or submit. Then, said 
he, might you see enforced the maximum, 
"pareere aubjeetis, dtheUare $uperboa." He said, 
he hoped that these consequences would never 
be rciuized; but, as a Western man, he was 
anxious to render an occurrence of them im- 
possible, and to rescue the West from danger 
before it might be too late.. He said, if ho 
were an Eastern man, and desired supremacy 
over the West, and labored under such a desti- 
tution of principle as to resort to leffislative 
power to effect it, he knew nothing which he 
would so strongly advocate as the continuance 
of tho credit system. He would make tho 
debt as large as possible. To counteract such 
policy, he desir^ the cash system to pass; and, 
in advocating it, ho felt sure he was advo- 
cating tho best interests of the West. He 
said, let tho Western people get out of debt, 
and leave their posterity xree, and then they 
would have pownr, and wealth, and indepen- 
dence. Nature had decreed it. They will 
then preserve their influence, their rank, and 
their public spirit; they will then move and 
act in the majesty of their native and charac- 
tefistic independence; they will be a great, a 
powerful, and a happy people. 

Gkntlemcn need not tear that the march of 
Western power or population would be retard- 
ed by the cash system. If the view he had 
taken of tho whole subject be correct, the ef- 
fects of the system would bo very different. 
He could not see how the system could im- 
pair the power, or diminish the population of 
the West. Would it impair the strength of 
the West to get out of debt, and add to its re- 
sources? Or 'would it diminish or obstruct 
the current of immigration to the West, to «»f- 
for to the immigrants terms of purchase niori? 
advantageous to them and to tne country to 
which they wish top), than thos(» now offfK-l? 
Or would it chi-ck ]) ipulation to prevoiu tho 
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monopoly of large tracts of good land by spec- 
ulators, who would not settle on them? He 
said, that if the cash system would prevent 
the immigration of any class of citizens to 
the West, it would be a class that would not 
be a very yaliiable accession to the strength, 
the morals, or the wealth of the West, but who 
would only increase the Western debt, and 
diminish tne real and substantial resources of 
the Western country. 

He said, that the Western country would 
populate soon enough; men would go to it 

' whenever it should be their interest to go. It 
is not good policy to invite or decoy them 
thither any sooner. Let the principle of pop- 
ulation, and the rule that regulates and con- 
trols it, have their natural operation. Do not 
endeavor to increase its fecundity, or accel- 
erate its results, by artificial expedients. It 
cannot be desirable to have a mushroom pop- 
ulation; let it grow gradually and naturally, 
and it will be homogeneous, and happy, and 
strong. Let the body politic • work its own 
cure, if diseased. There is a recuperative 
spirit in it — a vis medicatrix natune, tnat will 
preserve its health and vi|ror. He did not 
profess to know much of pontio^l pathology, 
out he thought there could be no doubt that 
the resources and ultimate power of the West 
are certain, if its friends would forbear their 

' DOBtrums, and let things regulate themselves 
according to the natural laws of health. 

Let the population of the West grow on its 
oWn natural resources, without the artificial 
aid of a delusory credit. The surest way to 
increase an efficient population, which alone 
will strengthen the resources and power of 
the West, is to expel bloating luxury and 
speculation, by stining^ their pander, morbid 
credit, add encourage industry, virtue, and 
ecnomy. The first step towards this policy 
is to extricate the West from debt, with all its 



parnphcrnalia; to confine its expenditures 
within its actual means, and make its citizeni 
independent cultivators of the soil, and not 
the tenants of the speculator or the govern- 
ment. The cash system, so far as it could 
operate, wotild tend to these wholesome re- 
sults, by distributing the lands, in small 
tracts, among the people, for their own uae, 
and by frustrating speculation, and prevent- 
ing monopolies. He expected much good 
from it. He hoped, therefore, that it would 
be adopted. 

He had, in an immethodical manner, he 
said, offered some of the considerations which 
would influence his vote. He had endeavor- 
ed to show that the cash system is required 
by the fiscal and political interests of the 
general government — by the advantages it 
would afford to the bona Jide purchaser — and 
by the substantial and permanent welfare of 
the Western country, whether he had been 
successful, would appear from the decision of 
the committee. Whatever that decision 
should be, he would be content. He had dis- 
charged his duty to himself and his country. 
If he had erred, he should be supported 'by 
the approbation of his conscience, and the 
clearest convictions of duty; and he believed 
he would, at last, be sustained by the opin- 
ions of his fellow-citizens, and the verdict of 
posterity. 

If the bill should pass, he hoped that his 
friends, who differed with him on this inter- 
esting subject, and especially the Speaker, 
(Mr. tJlay,) who would follow him in the de- 
bate, might live long enoug;h to witness and 
to enioy, the benents which* he believed, 
would result from it, not only to the Union, 
and to the poor and actual settler, but to the 
great interests of the West — ^to its strength* 

Srosperity, and power, and to the Indepeor 
ence and happiness of its people. 
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PRELECTION. 



tn 1821 the Legislature of Kentucky directed a committee, appointed 
for that purpose, to obtain information and report concerning the best 
and most practicable mode of organizing some system for popular edu- 
cation. That committee reported to the Legislature of 1822-3, fact» ♦ 
communicated from gentlemen in other States where Common Schools 
had been tried. The report was referred to the committee on Education, 
of which Mr. Robertson was chairman, having been elected from the 
county of Garrard for that session, after having resigned his seat in Con- 
gress for an entire term. 

Mr. Robertson made the following report, which was adopted. The 
circulation of that report awakened public attention to the subject, 
which finally resulted in the adoption of a system of Common Schools in 
Kentucky. And in these proceedings we may see the initial steps taken 
by this State on this interesting subject. 
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heport of the committee on education 
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Tm select committee on so much of tiho 
OoTemor's mepsage as relates to Education, to 
whom was referred the report of the Commis- 
Rioners on Common Schools, hare considered 
the subject submitted to them, with as much 
attention ss the short time allowed them for de> 
liberation would permit, and now beg leavto to 
make the following report: 

It can scarcely bo necessary, in this en- 
lightened a|^, to present to a free people any 
arguments in favor of a general aiifusion of 
knowledge, farther than what have idready 
been pdvanced by the commissioners; and 
were there oven any peculiar circumstances 
attending the situation of Kentucky, which 
might render it expedient to take an extensive 
survey of the value and utility of common 
schools, with a notice of their history and ef- 
fects, moral, social,^ and political, your com- 
mittee would deem it only necessary to call 
the attention of the community to the ample 
and judicious remarks upon this subject, con- 
tained in the report of the commissioners. 
Availing themselves, therefore, of that valua- 
ble document, which presents so satisfactory 
and imposing a view of the subjoct» they wiu 
confine themselves, in this report, to a few 
hasty and prominent considerations, supple- 
mentary to the suggestions made by the com- 
missioners. 

Ever since the period when the intellectual 
and moral darkness, which hung over man- 
kind during the middle M^» was dispelled 
by the light of science, ana of civil and reli- 
gious lilM'rty, which dawned in the fifteenth 
century, the march of liberal ideas and true 
philosophy> although slow, has been steady 
and constantly prog[refsive, until the time has 
arrived when tnc ri^^hts of man are generally 
understood, and he is restored, in some por- 
tions at least of the civilized world, to the dig- 
nity of his nature, and elevated to his just rank 
in the scale of being. This happy consum- 
mation has not been uie result of olind chance; 
but of the natural and powerful influence of 
reason, in its gradual aevelopments. Igno- 
rance and superstition are the talismanic 
agents, by the aid of which the ambitious 
demagogue has ever been enabled to deceive 
and control, and by which alone tyrants have 
subjugated the great body of the people. No 
people were ever long n'ee, unless they were 
not only virtuous, but enlightened. We need 
not recur to the ancient histories of Orseoe and 



Rome, for an exemplification of this truth. It 
is abundantly attested by the records of mora 
modem times. TVlierever ignorance and its 
concomitants predominate, no matter what 
may be the name or the form of the govern- 
ment, the destinies of the many are controlled 
by the artifices of the favored few; the voice of 
reason is hushed, and she is made the puppet 
of passion, and prostituted at the shine of am- 
bitio<i. No free institutions, however perfect 
in theory, ever were, or ever can be, durable or 
eflbctive, unless tUe public mind be generally 
enlightened. Ignorance, if predominant, will 
inevitably convert a free and happy govern- 
ment into the most oppressing and g^dling 
despotism. 

under a form of government like ours, 
whose ve^ basis is the equality of the citisens 
— whose soul is public opinion — it is more pe- 
culiarly essential that jcnowledge should be 
acccssiole to all . If the great mass of t he peo- 
ple be i^orant, liberty will soon be stined; 
her votaries will be amused with her shadow, 
while her substance is gradually drawn 
away, and her vitality extinguished. The 
great objects and tendencies of education are, 
not only to enlighten, but to liberalize and 
expand the mind, to improve the heart, and 
thereby to meliorate and dignify the condition 
of society. The muses are the natural asso- 
ciates and guardians of liberty. Their resi- 
dence is her favorite abode. To enjoy our 
rights, we must understand them well; to se- 
cure and protect them, we must not only feel 
their value, but be ac<|uainted with their ex- 
tent and appropriate limitation. 

That theory which pronounces all men 
equal, is in practice a delusion, unless all have 
the capacity to know, and thus to preserve in- 
violate, their civil and political rights. No 
species of inequality is so much to b^ dreaded 
in a popular government, or deserves so high- 
ly to be deprecated by the patriot and philan- 
thropist, as the inequality of mhid and of 
mental attainments. Fortune ever has been, 
and ever will be, unequal in the distribution 
of her gifts; but this inequality should, as 
much as possible, becounteractea, and its an- 
ti-republican tendency checked and restrained 
by tne guardianship and benevolence of a 
provident government. The intellect of every 
citizen, especially in a republic, is the prop- 
erty of the commonwealth. Indeed, the cul- 
tivated minds of the people constitute the chief 
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trfeosurt of a free etate. There is an infinite 
expansibility in tlie mind of man; and it is 
among the nrst and most important duties of 
the |;ovemment, to improTe tne elasticity and 
cultivate the intellectual energy of the whole 
commmunity. Thus, the common property of 
Bociety, which constitutes the basis of its 
power and happiness, will be indefinitely 
auraented. Thus, and thus only, will liberty 
ana equality, social peace and permanent 
prosperity, be preserved 

"Knowledge is power;" and th« only way 
to preserve an e<^uality of the latter, is to pro- 
mote a general diffusion of the former. But a 
wholesome development of the moral, physi- 
cal, and intellectual faculties of all the people 
of both sexes, will make our institutions more 
stable and our laws more cfiUcacious — will 
elevate the character of our State, and promote 
both personal and social peace and happiness, 
and will a£ford the best of all safeguards of 
public order and individual security. The 
only truly effectual law is that inscribed on 
the Heart; and by enlightening the popular 
Head, and rectif^'ing the popular Heart, pub- 
lic peace and private risht will be made more 
secure than they could possibly be made by 
the wisest code of human taws, backed by the 
best of human sanctions; and consequently 
much more will be saved to the public and to 
individuals, by popular education, of the right 
Bort, than wiU ne expended in the universal 
diffusion of it, even at the cost of the common- 
wealth. It is, therefore, at ooce the interest 
and duty of government to afford facilities 
for education; so that, as far as possible, every 
intellectual seed may be made to expand and 
fructify. The general diffusion of scholastic 
instruction cannot bo expected from the spon- 
taneous and unassisted efforts of the people. 
The rich, it is true, can educate themselves; 
but the poor, and those in moderate circum- 
Btances, must depend, in a great measure, for 
the mean8*of information, upon the care and 
assistance of a parental government. Hence, 
the propriety of legislative interposition and 
patronage. By the tutelar assistance of the 
Btate, many a brilliant mind, otherwise des- 
tined to languish in obscurity, may bo brought 
forth and expanded; many an humble indi- 
vidual, otherwise without the means of culti- 
yation and improvement, may be rendered an 
ornament and benefactor of mankind, and 
enabled to "pluck from the lofty cliff its death- 
less laurel.*' 

Wherever common schools have been tried, 
their results have been eminently beneficial. 
In Kentucky, the experiment has never yet 
been made, only because the population has 
not heretofore been deemed sufficiently dense 
and homogeneous, nor the condition of the 
people so much diversified by the inequalities 
of fortune, as to render its adoption expedient 
or necessary. Literary institutions for the at- 
tainment 01 the higher branches of knowledge, 
an<l for the education of those whose funds are 
sufficient to pay for their own tuition, have, 
we are proud and happy to say, been suffi- 
ciently multiplied and liberally patronifwl in 



Kentucky; and we may confidentlr Indulge 
the hope, that our University ie cfestined to 
reflect iionor on the State, and lustre on the 
Union. 

But while we are thus wise and generous io 
the patronage of the higher seminaries of 
learning, shall we neglect those of a more 
humble, but not less essential or yaluablt 
character? While we are thus benefitting the 
state, by the facilities we afford to one class of 
our citizens, is it judicious, is it republican, to 
withhold the aid it is in our power to afford to 
those who need it most, the great mass of the 
community? While other states are wisely 
laboring to improve the system, and extend 
the advantages of common schools, shall Ken- 
tucky be careless or indifferent on the sub- 
ject? Shall she not be anxious" to maintain 
her rank, in this important particular, as she 
has hitherto done in other respects, among 
her sisters of the federal family? Kentucky 
abounds in resources, natural, moral, and in- 
tellectual. Let it then be our effort to call 
them forth, and render them useful. Let us 
be careful to husband' them well, and rouse 
into action all the dormant energies of our 
citizens. This course, in the opinion of the 
committee, is due, not only to our own inter- 
ests as a state, but to the great cause of free- 
dom and humanity. The American States 
are the depositories of the liberties of man- 
kind. They are, by their political experi- 
ment, fighting the great moral battle of suc- 
ceeding generations. By the diffusion of 
knowledge, and the promotion of virtue, our 
free institutions may be rendered indestructi- 
ble, and the blessings of self-government ex- 
tended and perpetuated. 

Common schools have ever been considered 
the best agents for circulating the rudiments 
of knowledge. In most of the old states, they 
are, and long have been, in successful opera- 
tion. Kentucky, being the first offspring of 
the "original thirteen," and being the nucleus 
of all tlie younjj states in the great valley of 
the Mississippi, owes it to herself and to them, 
to set a ^ood example, by instituting, as early 
as possible, a system of education, that prom- 
ises to be the source of such extensive and 
durable usefulness. 

The only doubt with the committee, is as to 
the practicability of maturing aud adopting 
an appropriate system at the present time. 

They are inclined to believe, that an attempt 
to put any plan into immediate operation, 
might, for the want of maturity and systemal 
ic arrangement, be unsuccessful and inauspi 
cious. The Literary Fund, they fear, is at 

f resent iusuificient to accomplish the <.»bjecl. 
t should, ill the opinion of the committee, be 
so far enlarged, as, by its interest, to support 
the whole nystem. liow and when this can 
be effected, they think should be left Io th* 
decision of succeediiipc lejL^islatures. That il 
mav be effected, and that speedily, they are 
well convinced; and although the ^ime does 
not appear to have arrived, when it would be 
prudent or practicable to commence the actu- 
al operations of the system, the conimiwtie art* 
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extremely anxious that the logislaturo should 'object, and will unite in any judicious and ap- 
begin, even now, by its preparatory nicas- propriate plan for attaining it, there can be 
ures, to give an impulse to public opinion, no uoubt. The committee, therefore, deem it 
and to lay the foundation of the ultimate cdi- , expedient to diffuse information on the sub- 
fice. i ject, and call public attention to its considera- 

The committee are neither prepared nor in- { tion, which can be done, perhaps, in no other 
dined to submit any ])lan for adoption, at this i way more effectually, than by tne publication 
late period of the session. None nas occurred and distribution of^hc report of tne commis- 
to them more eligible than that suggested by I sioners. Time enough will be afforded, ba- 
the commissioners. Its general principles, i tween this and the next session of the legiala- 
your committee most sincerely and confiaent' { ture, for examftiation and deliberation; and 
Ij recommend. By uniting voluntary iudi-ithen, it may be hoped, the representatives of 
yidual contributions v/ith the public appro- 1 the people will come together prepared to act 
priations, the rich will certainly educateHiiein on tnis interesting subject, safely and deci- 
chiidren, because they have paid for their ed- sively. The committee, therefore, respectful- 
ucation, and can procure it at a moderate ex- ly recommend the adoption of the following 



pense; and the poor will avail themselves of 
the opportunity, because it will cost them 
nothing. In tnis way, all classes of society 
may be sufficiently informed, with an cxpcn- 



resolution: 

Resolved by the General Assembly of ths Com- 
monwealth of Kentucky, That five thousand 
copies of the report of the commissioners on 



diture of money comparatively inconsiderable, j Common Schools, and of the report of the house 
It is all-important, that the experiment of of representatives on Education, be printed in 
common schools, whenever made, should be a pamphlet, for the use of the people of EJcn- 
Bocctssful. A failure, in the first instance, tucky; and that it be the duty of the secretary 
might discourage future attempts, and be fatal of state to transmit to the clerk's office of eacn 
to the ultimate result. The system should be | county court in the state, for distribution, aa 
well matured, and adapted to the peculiar many of said pamphlets as each county shall 
condition and genius of our population; and j be entitled to, at the rate of fifty for each repre- 
the people must approve it, or it will inevita- < sentativc. « 

bly fail. That the people are favorable to the G. ROBERTSuK, Clmiman, 
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Shortly after the close of the last war with England, the LegUlatar^ 
of Kentucky initiated, what has since been called, ^' the relief system," 
by extending the right to replevy judgments from three to twelve months. 
To minister still more relief to debtors " Tlw Bank of the Commonwealth^^ 
ivas chartered by a statute passed on the 29th of November, 1920, and 
without any other capital than the net proceeds of the sales, as they 
might accrue, of some vacant lands, — and for the debts or notes of which 
Bank the State was not to be responsible beyond the said capital, which 
was scarcely more than n.ominal. It was foreseen and, by the debtor 
class desired that the notes issued by that Bank would soon become de- 
preciated; and in a short time, the depreciation fell to two dollars in pa- 
per of said Bank for one dollar in gold or silver. To effectuate the re- 
lief intended by the charter, the Legislature, on the 25th of December, 
passed an act providing that, if a judgment creditor would endorse on 
his execution that he would take the paper of said Bank at oar in satis- 
faction of hia judgment, the debtor should be entitled to a replevin of 
only three months; but that, if such endorsement should not be made, 
the debtor might replevy for two years; and, by an act of 1821, the 
ca-sa for debt was abolished, and the right to subject choses in action 
and equities to the satisfaction of judgments was substituted. These 
extensions of replevin and this abrogation of the ca-sa were, in terms, 
made applicable to all debts whenever or wherever contracted — and were, 
consequently, expressly retroactive in their operation — embracing con- 
tracts made in Kentucky before the date of the enactment as well as 
such as should be made afterwards. To the retrospective aspect many 
conservative men objected as inconsistent with that provision in the na- 
tional constitution which prohibits any State enactment ^'impairing the obli" 
gation of contracts,^^ and also with that of the constitution of Kentucky 
which forbids any legislative act impairing contracts,^^ A majority of 
the people of Kentucky, desiring legislative relief, either because they 
were in debt or sympathized with those who were, endeavored to up- 
hold the whole relief system, while a firm and scrupulous minority de-^ 
nounced it as unconstitutional and void. That collision produced uni^ 
versal excitement, which controlled the local elections. The question 
was brought before the Court of Appeals of Kentucky, and at its Fall 
term, in 1823, that tribunal unanimously decided, in an opinion deliv- 
ered on the 8th of October, 1823, by Ch. Jus. Boyle, in the case of Blair 
vs. Williams, and in opinions seriatim by the whole court on the 11th of 
the same month, in the case of Lapsley vs. Brashear, d:c., that, so far 
as the Legislature had attempted to make the extension of replevin retro- 
active, its acts were interdicted by both the constitution of the State and 
of the Union. As was foreseen, those decisions produced very great 
exasperation and consequent denunciation of the court. The Judges 
were charged with arrogating supremacy over the popular will — their 
authority to declare void any act of the Legislature was denied, and 
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they were denounced by the organs and stump orators of the dominant 
relief party as usurpers and self-made kings. No popular controversy, 
waged without bloodshed, was ever more abs?orbing or acrimonious than 
that which ra^ed, like a hurricane, over Kentucky for about three years 
sucpeeding the promulgation of those judicial decisions. 

On the 10th day of December, 1823, the following resolutions, pre- 
faced by a long, bombastic, denunciatory, and ad captandum preamble, 
were adopted by the following vote in the House of RepresentativeB — 

Yeas— Messrs. Abfel, Ashby, Breckinridge, Brown, Chenowitb, Churchill, 
Cockerill, Daveiss, Dejamett, Desha, H. S. Emerson, J. Emerson, Eward, 
Farrow, Fletcher, French, Galloway, Green, S. Griffith, Hall, Harald, 
Hayden, Holt, Joyes,Lecompte, Lee, Lynch, Macy, May, Mitchell, Mos- 
ley, Mullens, Munford, J. M'Connell, M'Dowell, M'Elroy, Napier, Nut- 
tall, Oldham, O'Bannon, Porter, Prince, Railey, Riddle, Rodes^Rowan, 
Secrest, Selby, Stapp, Stephens, Stith, Thomas, Ward, Webber, Wool- 
ford and Younger — 56. 

Nays — Mr. Speaker, Messrs. Alexander, Berry, Caldwell, Cox, Cua- 
ningham, Duncan, Farmer, D. Garrard, Gist, W, R. Griffith, Hawea^ 
Lander, Laughlin, Logan, Lyne, Marshall, Montgomerv, Morgan, J. M. 
M'Connell, M'Millan, New, Oglesby, Pope, Rapier, Ramsey, Rosaell, 
G. Slaughter, P. C. Slaughter, Thomson, Tilford, Todd, TrUe, Tfurner, 
Wickliffe, Wood, Woodson and Woodward — 40. 

Mr. Robei^on, then Speaker of the House, made the following speech 
on that occasion, in opposition to that preamble and those resolationt. 



SPEECH OF MR. ROBERTSON, 

Delivered in CtnmUle^ of th$ Whole in the Legislature of Kentucky ^ oniht ilk 
day of December, 1823, ana long preambfe, concluding with the follouing reao" 
iions in relation to the Court of Appeals, for their late decision against the two 
years replevin and endorsrment acts of this Slate. 
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RtMolved by the General KMtemhlyofthe Com- 1 
monweaWi of Kentucky, That they do most ] 
solemnly . protest against the doctrines pro- 
mulgated in that decision, as rainous in tneir 
practical effects to the good people of this Com- 
monwealth, and subversive of their dearest and 
most invaluable political rights. 

And it is hereby further resolved by the au- 
ihority aforesaid, That if the decision should 
not, by the court, be reviewed, or reversed, 
but should be attempted to be enforced upon 
the ffood people of this commonwealth, the 
legislature cannot, ought not, and will not i 
/urnish any facilities for its enforcement; on | 
4he contrary, that it is the bounden duty of 
the legislature, in vindication of the rights of 
• the people, and the great piinciplcs upon 
'which those rights depend, to withhold the 
agency wf the ministerial officers of the govern* 
jnent from assisting in the practical propa);»- 
-tion of the erroneous dectrine of that decision, 
«t least until an ^opportunity be afforded to the 
people of exploring the -new theory of obliga- 
tion, which it atten^pts to establish. 

Resolved further, by the authority aforesaid, 
That any effort which the legislature may feel 
Ht a duty to make for the C9ntravention of the 
erroneous doctiinc of that decision, ou^ht not 
to interfere with, or ollstruct the administra- 
tion of justice according to the existing laws 
-vhich, whether thevwere or were not expedi- 
ent, are believed to be constitutional and valid; 
•and which should, when it shall be thought 
expedient to do so, be repealed by the Legisla- 
ture, and not by the Appellate Court. 

Mr. Robertson (Spcaicer) arose and said ho 
^ad not expocted that the friends of the reso- 
lution would have precipitated their opponents 
into a discussion of tnein before time had 
been given to examine carefully, and endeav- 
or to comprehend the elaborate printed »pce<!h 
whicli precceded them aa a preamble, and 
which had been laid on the tables of members 
only one day before. 

He had supposed the only object of printing 
600 copies ot that argument, was to enable the 
members to examine it deliberately and fiiith- 
fully. This he had not had sufficient time to 
do, although ho believed he had read it twice 
during that morning and the preceding night. 
He confessed that there were some sentences 
in it which he feared no member of the com- 
mittee could clearly and satisfactorily ex- 
plain. However, he hoped, unprepai'ed as he 
was, if be could hav« the patient and close at- 



tention of the membeis, that he should be Mb 
to suggest some reasons, which, if they could 
not convince, would at least bring those who 
advocated the resolution to pause and reflect 
8criou»ly before they shoula jjive a final de- 
cision. And ho hoped that if this argument 
should be protracted to a length which might 
be inconvenient to some gentlemen, the ac- 
knowledged importauce of the subject would 
be a suffiqicnt apology for the time which 
should be consumed in discussing it. It was 
a momentous subject. It was, in its practical 
results, no other than whether the Judiciary 
should be, as it was intended by the -constitu- 
tion, a check on the otLtrr departments, or 
whether the -legislature should be uncon- 
trolled, an^ u 11 controllable by anything but 
its own sense of propriety. 

That time -could not be said to be wasted or 
enjployed improperly, which might bo neces- 
sary for a fuU develop/nent, to the people, of 
tlie character and tendency of such a measure, 
and for an impartial examination and refuta- 
tion of the arguments which had been pub- 
lished in support of it. Those arguments 
had been elaborated from a subtle mind, and 
were intended for general diffusion among tho 
people. He considered thcin as a tissue of 
sophisms, and intended to examine them with 
that freedom which he had a right to use, to 
show their fallacy. He considered thcih as 
poisonous, and was determined to distribute 
their antidote, as far as he could, by the hum- 
ble contributions of his mind- He had hoped 
that this subject would not be brought before 
the legislature during this session: it could do 
no good; the community had been long enough 
agitated; the public mind had been long 
enough and higuly enough inflamed. He had 
come here for the purpose of endeavoring to re- 
store the people to peace, to confidence, to re- 
pose and to concord- This proposition will 
not tend to any of these doRirablc ends; it is 
not intended for conciliation, or the people's 

Sood. As the gentleman from Jefferson- (Mr. 
lowan) has forced the subject on tho consid- 
eration of the legislature and of the people, and 
has thought proper to urce it with all tue pow- 
ers of his intellect, in a long **ad eaptandum** 
manifesto, which ha« been publiishod, it is im- 
portant that tho public mind should be en- 
lightened by a full and free discuHsion. The 
people must now understand and decide for 
themselves the great and fundamental princi- 
ple! involved in those reeolutvotv^. ^WWvwivK 



SI'EECU OF MR- ItOBERTcOS, 



the^ ihall be pcrmiRed to inT««tIgate Ihrm j r^tlMiciti to Ihp Court of Appeslsi Is what fol- 
diipauionalcly and imparliall;, thrj will de- lowed was oalj ■ fonseqaeiuv from them. 
cidu ih-m coTTpTtly, and il it toped, irreiora- Amoug manr stiuuR and Biriking objettioiu 
hlj. This i« an cvt-nirul crisis in the affairs u> ifao^ re^io1ulions, he vould oolr meDtion a 
of KeDtucky — a great era in her hUloiy and Uw. First, vbea lakenin eoaneclion vitb the 
tbe developmenl ot her cunttitutioo. iJet Ibe ' preamble which assigua the reMona for adml' 
people be mfunucd of the tnUh— lei them have iriglheni, they import what ia not, true — OM 
light, and all will be riaht. Sany of them h, thallhecourt bubeen ^ilty of naarpaliaa. 
bar* been deceived. Tbese rcsofutioDs are 'J'ec9ndly, they jtraaicaUj drny thkt the coon 
desieiwd todcceiveand atnuse themalill long- lia.* a nght to decide «d the coast itutioii»litr 
^~ •■• - ■ -■ r ,,flbeaciK of llie legUlalnre. Thirdly, " 



it. Let IbediscuHHion iberef 
free, and if it should result in ilic inculcatiun 
of right notioru of conHlitulioTUil goverDment. 
of "tnil libtrrn" in its genuine and practical 
import, and of -paiilical toBmieHt^," this leg- 
islature may felicitate itself for havini 
more good and prevented more mischief 
it could have done by any leginlati 

Whatever stall bo thought of these resolu- 
tion! here or olaewhwc — vhtti-ver feeUngs 
they Toay ^neralf , he hoped, (be said) that 
the discnsaioo would be grave and decorous, 
and the decision dispa^iiionatc and impartial. 
He would mo«t Feapeclfully and earnestly en- 
treat the membcra of the commlllee to en- 
r to feel a junt fcnseof iheirresponsibili- 



dlj, I 



e judici 



Aod lat, is it true, said be, th>l the court 
ingdoiiE liBvebten guilty of usurpation! If theyhave, 
■f than it vi'hat apology has the geutleman, ivho intnh 
iluced Ibeee rcMlutious, for not moving to te- 
raove the iudgo« from office! Why conlcDt 
litmiieirwitb decrying Ibemt He koows, and 
thin committee knows, that there has been no 
usurpation. Usurpation 19 the assumpticn ri 
[WTcr not delegatra . Have the coort u-rogi- 
led to themselves any power that does not 
:onstitationally belong to their atailmt It ii 
i._ L.i: __j .L_. _j„y member will be 



► to be believed ll 



tofeelajust ►cnseof iheirresponsibili- I "PT '" "^ TZV^. \f m™™' wiu 

^. and their puUieduty-toslifleairpaasion, ■""-"' ^'"* **'l enougk I? jHer saeh 
and to look only to the public good Thos "Pfl*"'. ""P\_"'« mover of the reaolntiow; 
prepared, he would hope for a good result, for , '^'"l " '^.l" '.''..'* ^."^ *" ^'J"' '? ^^Pl^* " 
; TMe which would bJ Ibc decision of sobet ■ '■>'","/■ ""'t "f "t'*™"™ "^ aueh a raonatroul 
and eidightened reason, not of paasion; for *ntimcnt, m the last paragraph of hia prram- 
■ucb a rote aK men mB.1 give who Bubmil to I?'"' *»» "> '"»''™"^"'": ?^ ^f- ^P"?™5' 
the control of their judgraenta alone, and who ' '"■ '^VT « ''"='' *''^' ^ hereafter diwloaed. 
lookonlyto the glory, prosperity, and happi- ^l-^ld be the last member of tie ecjmmme« 

f Ti..; ."...._ ' ^ ■/• ri- who Y-ould make SO unauthonmd • chaige.— 

What havetheconrtdancT They have deci 



« of their country. 

The Biib[cct of debate naturally divides it- 
■elf. raid Hr. Robertson, into two priiCBry po- 
titions. 1st. Is the .decisiun of the Court of 
Appeals correct? Snd. Even if it should bt' 
believed to be wrong, arc the n^olutions prop- 
er and in consonance with the theory and fuo- 
dameutal principles of the govcnimentT 

He would invert tho natural order and con- 
aider the last proponilion firHt; and after hav- 
in K endeavored to Khow that, even if thecoun 
had erred, there were atill insurmountable ob- 
jeetioQs to the resolutions, ho should try Ir, 
prove that the decision was sustainable on lhc> 
plaineet principles of reason, and of justit^, 
and bv tlio obvious and undeniable import ol 
the fed eml aod state constitutions: and atrangi- 
M it might appear, he expected to derive noin- 
COnsidcrabia support 1o his argument from thi 
preaiuble itself, and hoped to be able before be 
could resume his seat, to exhibit such palj>abt>' 
fallaeica and 'inooneniilios in that riconditi' 
document, aa to induce even its xealous au. 
Ihof to doubt the legtlimBcy of his conclusion. 

Having on a fanner occasion given his opin 
ion on so much of this subject an relates lu thi 
decision of the supreme court oii the occupaui 
laws of this state, on which he had auggest«!l 
what he considered the mo!<t elligible couj 
for (he legislature to pursue, he would forbi 
any animadversions on that topic now. a 
•hnuld onlv notice the two fir^l rr^olulipns 



their oath of office, that the Ooaslitn- 
tion of the United States is fnranwuM ta «a ad 
yf the KeBluekg Legulatun, 'In doing this 
what unusual or dangerous power hare they 
exerted? In pronouncing an act of assembly 
I be unconstitutional, they have done only 
hat every court in the United States haarflen 
id properly done; and what it in frcqaentlj 
their duly to do. If this raidcea them UBuTppn 
they have been guilty of u(">i">««i"" — ~— ..-« 



hibited the charge baa partiei' 
associated with a tnajocity rf 



bcr who hi 

whilst he 

No proposition, {saitJ he,) is mm 

ly conceded by the enlightened. ,. 

firmly estriilishod bj- aothority or reason, 
than the power of the judiciary, and their datgr. 
(on, to declare au act of legialatinn ToidfbTTe- 

Sugnauce to tlie constitution; a pnw«r and a 
uly which result from the nature of the jn- 
dicial functions, the objects of the jndicill 
trust, and constitute a palladium of aecmin 
forthu dearest indiridual rights. The eossti- 
tiitioii is the paramount law ; the Judeea, Lrf 
islature, and every citlien, are bound byit— 
The powers of legislation are limited by il;lk* 
rights of the citiien are guaranteed aod pm- 
lecled by it; and the courts aro bound by Oust 
oaths 10 *nforc« it. It cstabliihoa certain grMt 
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fiuidament«I principles which are held Bacred, 
and lajs down landmarks which the legisla- 
ture cannot transcend; which eoen the people 
thermelvei are not aliowed to overUdp. It is to 
^e legislature the charter of their privileges 
and duties. It is not a thart blanche i it is well 
filled up. It distributes the powers.of ^ovem- 
jnei^t among three bokiies of magistracy; 
makes each thd depository ot a distinct por- 
tion, and to a ccnain extent, independent of 
the others. The whole people being too mul- 
titudinous to perform the functions of govern- 
ment, without the intermediation of agents or 
tiiistees, have^ by the constitution, confided to 
th? legislature tne power to make laws for 
them; to the judiciary the power to expound 
laws /or thetni and to the executive the power 
to execute laws for them. When the legisla- 
ture enact laws, they do it in the name and with 
the sovereign power of the people; when the 
courts expound the laws and accidie private 
controversies, they also do it in the name apd 
teith the sovereign power of the people. If the 
legislature are the people, because they repre- 
sent them* in one attribute of their power, the 
judges are a$ much the people, when tney repre- 
sent them in another attribute of sovereignty? 
Hence, there is nothing unreasonable in "three 
men as judges controlling one hundred and 
thirty-eight men as legislators" — it is the peo- 
ple who control the one hundred and thirty- 
eight, through their agents; the judges, whom 
they have created for mat purpose. Each de- 
partment of agency is responsible to the peo- 
ple for delinquency, but only in the modes pre- 
sctibed in the constitution { that is the power of 
attorney from the people to each of the depart- 
laonts, and must be enforced until revoked; 
neither has a ri^ht to transcend the authority 
delegated in this power of attorney. It de- 
clares that the legislatune shall not pass cer- 
tain laws — their not having the riffht to pass 
such is the political liberty of tSie citizen. 
But this boasted liberty would be only nominal; 
it would be only a mockery, unless the indi- 
vidual whose rights Would be assidled by un- 
constitutional acts could appeal to some inde- 
pendent judicial tribunal for redresB. 

A constitution is a compact with all society 
and each individual composing it) which is in- 
tended for the protection of each, however 
hunble or weak» from the oppression of the 
"wh^le. The will of the majority should con- 
trol when it is expressed in accordance with 
this fundamental compact. But a majority, 
however large ©r powerful, or virtuous, have no 
right to coerce a minority, however small or ob- 
noxious, contrary to the fundamental princi- 
ples thus -adopted b^ all for the security of 
each ; for if a majoi-ity can have the politicsd 
power to act in contravention of the guarantees 
of the constitution, there is no necessity for a 
constitution: the will of the majority will then 
be that constitution, or must superci^le it. But 
as it was known that man was fallible and un- 
tier the dominion of passion, interest, and 
rven honest delusion, and as the fraraers of 
the constitution knew from experience, that 



might be, still it was necessary that (Aey should 
be governed, and that majorities might bs 
wrong, it was thought necessary, in order to 
secure inviolate the great principles of civil 
and religious liberty, mat there should be es- 
tablished, certain great boundaries of power, 
which, until changed in the mode prescribed* 
the people themselves could not prostrate. 
Hence, to secure the ends of association, it was 
deemed right that the legislature should not be 
pcnnitted to enforce any law which they were 
not permitted to enact by their letter of attor- 
ney — that they should not adjudicate on, or 
execute their own laws. Montesquieu, Jef- 
ferson, and all modern writers bn political 
law agree, that that government is a despot* 
ism, whatever may be its name or its form, in 
which legislative and Judicial powers are con- 
solidated. The great improvement in the sys- 
tems of modem republics, and that which ais- 
tiuguishes them most above those of antiquity* 
renders the«i most stable, and endears them 
most to our affections, w the interposition of 
checks and ballances. There can be no politi- 
cal security in any firovernment in whicb all 
power is consolidatea in one department, .even 
if that should be the legislature. 

"An elective despotism,'' says Mr. Jefferson, 
in his notes on Virginia, "is not the govern- 
ment which we fought for." The American 
constitutions are all modelled <;onformably to 
thi^ principle. In all we find three separate 
departments, with powers mutually to check 
each other. The constitution of Kentucky is 
replete with this pervading principle. 

The House of Representatives cannot pass • 
law without the concurrence of the Senate, nor 
can both concurring, unless there be a majori- 
ty of all elected, make a valid enaction with*^ 
out the sanction of the governor, however much 
their constituents may desire or need it; and 
so of many other provisions of the constitution. 
Those who made it, were unwillinr to trust 
the varying and uncertain opinions of a domi» 
nant majority. . They thought that public rec» 
titudc of motive was not a sufiicient security for 
the rights of individuals. If it would be, 
there would be no necessity for a constitution— 
and government itself, in its mildest form, 
would be tyranny. The only object of a limit- 
ed constitution, is to secure the few against the 
encroachments of the many. How can this 
great puipase be effected unless there is some 
constitutional check on the legislature? What 
should be that check? Those who made the 
constitution thoufi^htthat the best which could 
be devised would be an enlighted Judiciary; 
they thought wisely — a better could not have 
been imagined. Juages are selected for their su- 
perior knowledge of the laws and constitution, 
and for their probity; they have no motive to 
decide wrong; they have no power except that 
of the prcventive*character— they hold neither 
the purse nor the sword. Their only ambition 
is to adorn the bench by their wisdom and pu- 
rity — they do not mingle in party or election- 
eering contests. As it was known that con- 
'tests would arise between p^irtions of the com- 



liowsrer virtuous and enlightened the people munity a^ to the construction of the conv^aflC 
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to wbieh all the members have become parties, I liberty of the minority, who U to decide ba- 
tted as there would be ^at danger and palpa« j twcen them? If the legislature destroy th« 
bleinconzmity in permitting either party inter- j liberty of speech or of conscience, who shall 
•flted to aeciae irrevocably against the other, decide between them and the disfranchised 
it was agreed that some umpire should bo se- {individuals? An impartial and enlightened 
lected, to whom the people snould confide the \ court, sworn to support the constitution, 
power of deliberating and deciding between | If the court had tne power, said he, they cer- 
them. An infallible tribunal could not be ere- j tainl/were not usurpers for having done their 
ated oat of fallible matsrials — but there must ; duty. Being compelled judicially to decide 



be some arbiter, and none less liable or dis- 
posed to err could have been selected, than an 
independent judiciary. But the primary end 
of their creation will oe defeated if they be not 
allowed to declare an act which shall We incon- 
sistent with the constitution, void. If they 
have not this power, then there is no constitu- 
tion except the arbitrary will of a majority of 
the legislature. The limitations in the consti- 
tution would be nugatory. Tlierefore, an hon 



the case presented to them, they had the ri^ht 
to render judgment for that party on whose side 
they believea the constitution to incline. If 
this was usurpation, why was the case forced 
upon them? For if it were settled already by 
the legislature, it was not a judicial question, 
there being nothing more to decide. The court 
manifested as much reluctance to give the d©» 
cision as was conipatible with their duty; they 
desired to avoid giving any opinion whicn 



estjudiciary is the anchor of the republic. would invalidate the replevin act; but when 

Our constitution has a conservative princi- they could not with propriety longer avoid a 
pie; that principle is that the legislature are direct decision on it, what did they do? Why 
prohibited to pass certain laws, and if they ; they— decided it! And for this they are de- 
should disregard the prohibition, their act shall | nounced, by at least one gentleman, as "usurp- 
"bc a nullity. When a court declares an actofiers." Monstrous and perilous denunciation!! 
asi«o«ibly void, for repugnancy to the funda- 1 Suppose they had contumaciously refused to 
mental law, it only says that the will of the 1 decide the case, or had prostituted their con- 
people expressed in their constitution, is para- 1 sciences and judgment at the shrine of popu- 
mount to that indicated by their legislature. 'larity, or had assumed legislative pmmpo- 
The court does not repeal the law; it is repealed tcnce; would they not then justly have sub- 
already by the jM^ople in their constitution — it ! jected themselves to the imputation of "usur- 
never was law. If the legislature act contrary pation," or of official corruption, and have de- 
to the authority given by the people in the served removal from office? Certainly. In 
constitution, they act without authority, and what a predicament then are they, placed? If 
their act is void. The constitution is superi- ■ they will not adjudicate, they must be re- 




positories et all p< 

suspend it, except by controlling it in the mode 

prescribed bv inem«elves. 

Any indivrdu<il, thcroforo, has a right to the 
protection of its guarantees, not only against 
the opposition of amajority of the Legislature, 
but of the people tfiemselvps. For the constitu- 
tion govenis majorities as well as minorities.—^ 



equences 

us beware, said he, that we shall not exemplify 
the fable of the wolf and the lamb; let us take 
care that, whilst we are crying out murderers, 
we are not insidoiusly assassinating the court; 
and not only violating the constitution, but 
sapping the principles of civil liberty and 
blighting the honor of our state. The court 



If the Legislature can enact and enforce any did their duty honestly; let us follow their 
statute which th<;y may think fit to enact, then . example. They usurped no power; let us not 
they are above the constitution. When a court : go out of our sphere lest we be guilty of "usur- 
decides in favor of an individual, every other ■ pation." 

member of the coinmuuity cannot reverse tliat j He argued next in support of the second ob- 
decision, except by abolishing the constitu- ijoction, which was, that whilst the preamble 
tion. In this consists the value of the consti- 1 conceded to the court the right to 'declare a 
tution; in this consists the political liberty of 
the people. Civil liberty is exemption from op- 
.pression; political liWrty is the security from 



legislative act unconstitutional, it in efifect 
practically denied the right, by requiring as a 
"SINE QUA Nox" to its excrcisc, that the uiicon- 

"obvious 



oppression which is afforded by the ft)rm of .stitutionality of the actmust be 
government. But if the legislature have the tALPABLE." This qualification, (said hc^ is 
right to violate the constitution, and then ad- "obviously and palpably" unauthorized; else 
. iudicate on their own act, the citizen may en- it de.stroys the concession of right in ant ense 
joy civil liberty, but he has no /wZiYica/ liberty, and leaves the legislature uncontrolled, ex- 
The constitution then would be no better than cent by its own reason, discretion or paj^siuBS. 
-an act of assembly. | What, he inquired, was meant by "obvious 

When a judge is called on to decide what the and palpable, when used in the preamble? 
law i«, where two statutes are in couilict he Was it intended that the repugnance to the con- 
must pronounce what is in force — a /or^tori, ' stitution should be obvious to all men of all 
when a mere statute and the constitution are grades of intellect, or only to the most cnlight- 
in conflict. In* must declare which is tht'law — ened? Must it be palpaole to those who are 
it is inherent in tho nature of his officcv If the I torturing their minds to seize some pretext Us 
majority violate the con'^it^it^on and assail the ' not seeing it? To those who Are detenmncd. 
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from, pridc^iitercst or ambition, to shut their 
ejes agaiiifit it? Musi it be obvious to the le^- 
Vilaturc who passed the act, or it must bo obvi- 
ous to the court who are colled on to detem)iiR> 
it? Certainly to the court. No prudent and 
intelligent tribunal of justice will ever refuse 



to enforce the legislative will, unless that will that the legislature will, even in the wanton 
be to that tribunal plainly interdicted by tlie ness of arr^ate d power, adopt it; but if they 



at the shrine of ambition or wanton power« 
Can such a doctrine &s that« which leads to 
such absurdities, be orthodox? No; it is wors* 
than Utopian. But again, if a proposition be 
"obviously and palpably" repugnant to tho 
constitution, it is not only not to oe presumed 



constitution. The court of appeals has not 
done, nor ever will do it. A Judge has no 
personal motive to do it; he may lose, he can- 
not gain by it. There is no danger of his ever 
doini;' it unless he feel inip<^riously bound by 
an honest and clear conviction of duty. 



unexpectedly should, there could be no doubt 
that tho next legislature would repeal it. 
Therefore there would be no necessity for 
courts to possess the power of resisting the 
constitutional encroachments of the legisla- 
ture on the rights of individuals, unless it 



Judges do, no doubt, f'requently lend their I could be exercised in cases which the legisl^ 
agency to the euforcertient of the legislative jture would not acknowledge to be "obvious 
^ill, when thev are inclined to believe that the i and palpable" violations of the constitution, 
paramount will of tho people has been disre- ; because it is not probable that it ever wouldbc* 
garded; and this is perhaps proper. There is I come necessary to exercise it; and if it should 
no danger to be apprehenaed from the Judicia- j be, it could not be exercised, 
ry, except that, tiirough fear of offending the From this brief view it irresistibly ro- 
legislature, and of thereby subjecting them- suits, that if a Judge have no right to decide 
selves to a perilous responsibility, they ma]^ | that a legislative act is unconstitutional, when- 
taipely connive at legiwative encroachments, •, ever obviously so to him, unless it be "obvi- 
and fail iq enforce constitutional rights. This j ously and palpably" so to the legislature, ho 
is exemplified by the history of all jurispru- ; has no right to do it in any case. But it is ad- 
deuce, especially by that of tiiose govewments ' mitted in the printed argument that he has that 
in which the judges were dependent on the bright; therefore he has it, bke all other judicial 
legislative or executive department. Hence i rights, to be exercised according to the best 
tlie wisdom of the convention in endeavoring dictates of his own conscience and judgmetiL 
to render the judiciary as independent of the It is his privilege and his official duty to fol- 
legislature as would enable it to decide all low the li^ht of nis own reason. It is the duty 
C2ises according to its honest convictions of , of the legislature to act conformably to its own 
right and duty, without consulting or fearing {judgment in enacting statutes. It is equally 
the popular branch of the government. The j incumbent on the judge to follow the convic* 
right to judge involves the right to the faculty , tions of his mind in expounding them. Thero 
of judgment; it pre-supposes the existence of ! are no degrees in the repugnance of legislation 
that faculty, and necessarily implies its free- to the constitution. An act is either constitu- 
dom from control or fear. tional or unconstitutional. If an act be uncoa- 

A decision given contrary to the opinion of stitutional, it canjiot be material whether it is 
the judge, is certainly not HIS judgment. It is "obviously" so or not. It is void— and it i% 



his duty, in defiance of ^ all consequences, to 
pronounce his own opinion; and in doing so, 
who can say that it was not obvious anti pal 



because it is void that the courts ought not to 
enforce it A judge has no right to enforcs an 
unconstitutional statute; it is not law, and he 



pable to him? If it be not obvious to him on a is appointed to administei* law. It does not 
constitutional question, he will not give it; if i belong to the legislature to decide what the 
obvious ^0 him, although imperceptible to I law is, but to the judge. He cannot, theKfore, 



all others, he is bound to five it. But it 
is contended that the court have no right to 
decide an act of assembly unconstitutional, un- 
less the repugnance, be "obvious anp palpa- 
BX^' to the legislature! How would the court 
ever ascertain this fact? It would not fairly 
be presumable that the legislature would pass 
an act which should be to them "obviously 
and palpably" unconstitutional. If they ever 
sliould be corrupt enough to do so, they would 
be proud enough not to acknowledge it. And 
if tne judge shall have the right to pronounce 
their acts unconstitutional only when they are 
"vtlpMy and obviously" so to themselves, 
then it results inevitably, that he has no right 
to gif e his own opinion unless it be in accord- 
ance with thcir*s; and hence would this con- 
sequence result, that he would haye the right 
in no case, however obvious to him, titadeclare 
a legislatiye act unconstitutional, bat would 
be compelled to violate his oath, and assist 
the legislatfure to prosHtute the constitution 



without usurpation, without an abuse and per- 
version of his office, enforce a^D^inst a citizen* 
an act of the legislature which is a nullity. 
He said he would be glad to be informed of the 
difference between a violation of the constitu- 
tion, which is "obvious," and one which is nol 
"palpable" to every understanding. Each is 
void, and one as much so as the other, for 
there arc no degrees in noxentitt. 

But it is contended, said Mr. Robertson, that 
a jud^e has no riffht to determine by construe 
tion that a legislative act is unconstitutional. 
This is an unfortunate subterfuge. Must rea* 
son be proscribed? Must it bo banished from 
the judicial mind? Must a Judge have m 
judgment? What is the province of reason but 
to construe? What is tne object of construe^ 
tion but to find truth? The right to constra* 
is of the essence of the judiciS character. A 
judge, without the faculty to construe law> 
common, statute, or constitutional, would be a 
•phenomenon. All his decisions are the rt- 
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suit uf coDSiniction. His principal function is 
bo construe, interpret, expound law, and the 
constitution is not only law, but ftboTe all other 
law. 

It is iinpoAsible, cYcn in the common aflairs 
of life, to detect error or discover truth, with- 
out "construction," without reasoning from 
some self-evident principle to some more oc- 
cult truth, and so on by a regular gradation to 
the final conclusion, which, when it is educed, 
is as certain as the primary proposition, from 
which it was, by a regular process, drawn. 
How are the most important truths in the mor- 
al, intellectual, and piiysical world ascetained, 
except by the faculty of reason and some pro- 
cess of construction? The roost recondite 
fl principles are, by these agents, developed with 
all the certainty of intuition. The truth of 
even a mathematical theorem is at first dis- 
guised. But by a regular chain of reasoning, 
from one proposition to another, the demonstra- 
tion is complete and the conclusion irresistible. 
And must not a judge, who is the arbiter of 
life and death, b<^ permitted to trace out right 
and detect wrong by a process which is so 
successful, and unemng, and universal? 
Must he not see truth, unless she be present- 
ed naked to' him? If so, the only qualifica- 
tion of a judge would be, not mina, not integ- 
rity, not experience, but instinct! 

But, saia he, we have an apposite illustra- 
tion of what the gentleman from Jefferson (Mr. 
Rowan) means, when he says that a court has 
no right to construe an act of assembly to be 
contrary to the constitution, in the celebrated 
and very elaborate opinion written by him- 
self when on the bench, in the case of the 
United States' Bank amdnst Morrison. In 
that case he rea.sons, and metaphysically, too, 
through about thirty pages in an octavo vol- 
ume, to prove that the charter of the United 
States' Bank is unconstitutional. He here 
"construed." He not only decided that the 
charter was unconstitutional, but declared that 
he would not, evsn as a judge, sworx to sup- 
port THE CONSTITUTION AND LAWS OF THE UnHED 

Staivs, submit to the decision of the Supreme 
Court. And did he think that the law cre- 
ating the bank was "obviously and palpably 
unconstitutional?" If he diet, why did he 
reason, and construe, and define so much and 
so unmercifully as he did? If he did not, ac- 
cording to his new light, he was guilty of 
usurpation. 

But he did not think that the unconstitution- 
ality of the law was "obvious and palpable," 
<a he would not have ''construed" so much, to 
enable others destitute of his happy perspi- 
cacity, to see that which was "palpable to nis 
mina without "construction. besides, he 
could not have believed that that was "obvi- 
ous and palpable," which the wisest men in 
America haa never been able to see. 

Thej Bank law had been decided to be con- 
stitutional by the Congress of 1791, and by 
President WASHINGTON, by whom it was 
pa.^<^. It had been considered constitution- 
al by the Congress of 1815-16, and by Presi- 
dent Madi'on, who re-enacted it. It had been 



: decided to be constitutional br 4he Supremt 
Court of the United States; ana tJl those de- 
cisions had been ratified and acquiesced in for 
many years, by the inteUi^nce of the Union. 
Yet to judge Rowan's mind the charter was 
"obviously and palpably" unconstitutionall 
otherwise, he now says, that he would hats 
been guilt^r of "usurpation" in presuming to 
decide against the validity of the law. Hb 

i WAS THEN A JUDGE — HE IS NOW A LEOISLATOa. 

He had aright to do as he did, but he denies 

that right to other jud^; that which was duty 

' in him was "usurpation" in them. The law 

{establishing the Bank was not "palpably" un- 

I constitutional, to the Congresses and Prost- 

'dents who enacted it — ^nor to the Supreme 

I Court; nor to any one individual in the Um- 

ited States; yet tne Judge decided that it was 

void, and whether the opinion was riffht or 

wrong he had the right to decide as he did, if 

he THOUGHT as he decided. He had a right to 

his own opinion ; why shall hot others have the 

^ame right? Others have the same right, oth* 

ers have always exercised it and always will, 

as long as they are honest and independent — 

as long as they are, in the genuine import. 

Judged 

He thought it was difiUcult to escape the 
conclusion, (he said,) that, if the statute be 
unconstitutional, whether it be "obviously and 
palpably" so or not, the court had a rieht to 
refuse to carry it into effect They were bound 
to do so, by their oaths, thdr consciences, and 
their duty to the constitution and the people. 

What would the people do with a Judge, 
who, when a majority of the 'Lenslatore 
assail their dearest rights, ffuaranteea by the 
constitution, should, throu^ fear of that ma- 
jority, against his solemn oatii, assist in the 
usurpation? They would hurl him down, as a 
traitor to them and to his own conscience. 

The humble citizen cannot be disftrmnchiscd 
or oppressed, or divested of any of his consti- 
tutional rights, although a dominant majority 
in the Legislature may decree it. It is the bosst 
of the free man that, however poor, obscure or 
obnoxious he may be, he is protected and up- 
held by a constitution whicn knows no dis- 
tinction of rank or condition, and "which is 
above the highest and strongest, eren the uni- 
ted lA^gislature itself— and it is his cons<da- 
tion, that, if a majority should trample on his 
rights, the constitution has provided u>r him an 
independent and enlightened court, to whom 
he can appeal and demand jcsncx. But it 
would be a mockery of justice to tell him, 
though his most sacred nghts had b«en inva- 
ded and destroyed^ yet if his deprivation were 
not "obvious and palpable" to tne next legis- 
lature, there was no redress: for the injury to 
him would be as afflicting, and to the ccuistita- 
tion as extensive, as if it were ever no "obri- 
ous;" and therefore the court would be bound 
to protect him. Any other doctrine would 
strike at the root of civil liberty, and would 
subieefthe humble and the wc«k to the mtsitj 
of tne wealthy and the strong. 

The constitution is the sanctuanr for tht 
'injured and oppressed, and the judiciary art 
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^rdAinod to miniater at its holy altar. To min- 
nter faithful!/ tlfj must hare puro hearta and 
pound heads, and act in obedience to their un- 
biassed dictates, "palpable or impalpable/' 
populat or unpopular. This is the uoctrine 
of reason, of justice and of the constitution. 

This, ho said, led him to his third and 
strongest objection to the 1st resolution, which 
is, that it strikes- at the independence of the 
judiciarj and at the ea uilibrium of the consti- 
tution. He considerea this a declaration of 
var against the judges, and against the fun- 
damental principles of the constitution — a 
proclamatitm for resistance and anarchy*— a 
Dcatin^ up for volunteers in a crusade against 
the judiciary. 

In vain may it be acknowledged that the 
eonstitution of Kentucky limits the powers of 
the legislature — in vain may it be conceded 
that it distributed all delegated sovereignty in- 
to three separate, distinct, and independent 
departments; that which is legislative to the 
legislature, that which is judicial to the judi- 
ciary, and thatwhich is executive to the execu- 
tive department. In vain ii)ay it be yielded, that 
these move in different spheres — are erected 
for mutual checks to maintain the balance of 
p()wer. In vain m&JT it be admitted, that the 
legislature have no right to pas9 an utconsti- 
tutlonal act, and if they do, the courts may 
declare it void, as it must be. In vain may it 
be boasted that Kentucky ha^ constitutional 
liberty, if the legislature, conslirtewtly with 
propriety and fundamental principles, can an- 
noy or control the judiciary in any other mode 
than that designated in the constitution; or if 
they can asurp judicial power, violate the con- 
stitution, overule the decisions of the courts, 
and enforce their own invalid, unconstitution- 
al acts of usurpation. 

This difficulty, was foreseen by the author 
of the resolirtions, and in his printed argument 
he endeavors to remove it. He says that "the 
legislature arc ren)onsible to the people, and 
the courts to the legislature." Therefore, the 
legislature have a right to do as their judg- 
ments or 'passions may dictate in arraigning 
and controlling that department. A perfect 
nontequUur — The legislature are fe^ponsible 
to the people, but how? the courts are also 
responsible, and how? In the same way, and 
to the^ame extent? Is that the argument? If 
it be, it is false; if it be not, the conclusion is 
illegitimate. The members of the convention, 
knowing the necessity of such a principle, do- 
terminca that the throe departments should, as 
nearly as possible, be equipoised, and to se- 
eare this end, also determined that each should 
be independent of the other, except so far as 
they have, in the constitution, declared oth- 
erwise. 

The independence of the judiciary is consti- 
tutional, not merely le^al. It cannot be 
reached by the loprislature m any other modes 
than thoao by the constitution prescribed. 
These are, impeachment and adurcalL 'I he 
judiciary is established by the conslmition, 
and can only be controlled" by it, or according 
iv it^ printyplcs. 

8 



If a judge be |piilty of corruption, impeach 
him; for the judicial ermine is not to be stained 
with even the suspicion of such deiinquencT. 
If, for any other cause contemplated oy tae 
constitution, it be proper to remove a Jud^ 
from office, remove him by address. But do 
not effect the object of indirection. Why did 
the constitution prescribe two modes which 
have been designated, unless it was intended 
that the judiciary should be exempt from any 
other proceedings by the legislature? ThoM 
two modes of operating on the judg^ were de- 
vised, because, without any delegation of pow- 
er on the subject to the legislature by the con- 
stitution, the judges cou£l not be reached at 
uU, as they are declared by the constitution to 
be a co-ordinate departpient, in office tor life, 
unless removed in some mode provided. If it 
were intended that the legislature should have 
any other control over the judges and their de- 
cisions, why was it not mentioned, and why 
-wcrethoie modes specified? 

It may be argued, that Uiere may bo no im- 
propriety in the legislature expressing its 
opinion. To this it may be replied unans^r- 
aoly, that it is always a sufficient objection to 
such a course, that it is abstract; that it is, iii 
fact, not legislation; for, in thus actings tho 
members do not act in their representative, but 
individual capacities, and their opinion can 
be entitled to no greater effect, than that of a 
collection of the same number of their con- 
stituents. If such a proceeding be preparato« 
ry to an address, or impeachment, it might bo 
permissible. But this is disavowed. Then 
what is the object? Is it to compel the oourt 
to change their opinion? If they regaid thsir 
oaths or sense of duty, this will not be effect- 
ed, and if it could, what would be the eonap- 
quence? Nothing moro nor less than this; 
tnattho legislature, after passing an unconsti- 
tutional act, may inttnti^ and compel tho ju • 
diciary to carry it into effect; the practical ten- 
dency of whicn would be to deprive them of 
the power of deciding on the constitutionality 
of tne acts of asscmoly, although it is ac- 
knowledged that they have it. For, it is plain , 
I that such conduct of the legislature would 
have this effi.*ct or none. Then the legislature 
would be above the constitution | and not that 
I above them. All power would be absorbed 
by tho legislature, and the constitution would 
be no more sacred, or inyiolablc, or stable, than 
acts of the legislature. 

If a bare majority cati eventually effect tho 
downfall of the judiciary, by censuring their 
conduct and degrading them in the estimation 
ofthe people, or by reversing or suspending 
their decisions, tho constitutiuifal equilibrium 
is gone, and that beautiful theory wnich sup- 
poses that there are three departments of pow- 
er, each moving in its appropriate orbit, free 
from any dependence on or responsibi lity to 
the others, except as provided oy tho consti- 
tution, is an illusion. 

Mr. Madi.«on, in tho 47th number of the let- 
ters of ''Fublius," speaking of the necessity 
of three departments of government indepen- 
dent of each other, fayp, "That uo politioul 
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b-uth U cnlainlv of greater iDtyiosic Tuiue, 
is Maniptd with the Bulbority of more e 
lighttiiHi pnK.ius uf lilwrt^-. J'ho Mcumula- 
tion «f all poirer, Ipgislolivi!, citcutivt and 
judicial in tie same l]Bnd>. whether uf one, or 
a Uv, or BiaiiT. a[id wLetlier hereditary, wlf- 
•ppotDlcd ur elective, may bo prououilCud the 
Terr definition oftyiaunj." 

Efeiyconxlitutiou in tbo United HatcH has 
been tu miicliilcd aa to prcveut this aMumula- 
doD of poRur in lUo hiudi uf the legislatiTa 



availing, if it be proper or penniHsiblo by 
luvcoaM'—"- '- - -■■' '■■■■ ' ■ 



M adi-pl 



llii: rciKiltiiiuaa unde 



All the appri'litQaioQB of the 
were directed lo tilt legislature, because there 
could be no danger nf uburpatiou to on upprex- 
KlTe dt^rDC by the judiciary. They well 
kaov iha: the legiitaiive vould be iu# most 
powerful branch of the ^vernmeiit, and that 
there would be danger of iH encroachnieDtsau 
the other two; ihoy knew that it was the most 
popular branch, wonldhavo the most influence 
orer tJie public mind, and vmUd be most npi 
lo overleap the barriers of ihccousiiiuiiuu. 

They know that tbe judiciai'y, from the na- 
ture of itjfunctions, and from its very consti- 
tution, would be the weakest department ; !iav- 
iug IntH povrr. lets ambition, lesi pnsEiion, 
leas influence overlhosprinjis of public npin- 
ioD, than the l^islature; and lliereforc' ihey 
provided that judgea ahould be tm^spousible to 
Ihe legislature, eicept tiir comiplion or smne 
other delinquency for wLich ihej- might be re- 
moved by TWo-THiBuBofallihe votca of cath 
bouse on charges to be spread at leni^h on the 
jouraiU, They furthcrdeclared.that 

"The poweraof the government of the State 
nt Kentucky shall be divided into three dis- 
tinct departmenta.aud each of them be confided 
to a eeparale body of iiLiigistnicy, to-wlt; 
Those wfiicb are legislative toone;lhose which 
■re executive to another; and those which are 
Judiciary to another." "No perion or -coUec 
Hon of persons, being of one of those depart- 
tneutB, shall exercise anv power properly be- 
longing toeilher of the olEers, except m the '- 

■taneea herein after ei""--"'" •"■"•'■-i 

mittcd— Cbn.o/ Jtif., , 



tribunal, agranu inqutaiiurialbudy, to 
and, in affect, to reverse the lieciKion of the 
court of the last resort knon-ii to the censtitu- 
tion. Who gave us, »aid he, this high power! 
Who made uaacourt of appeals! Who vested 
UB with judicial power! Not the conslitulion. 
It declares that all our power shall be exclu- 
sively leEislativo. Not the people; they elect- 
ed u a to legislate for them according to ihe au- 
thority given by them iu the cunslitution. 
They did not i-ciiil us here to subvert, but tu 
execute the principles ofihe j'overnmi'iit; mii 
to arrogaloto ourselves judicial power:?, not to 
abusv and degrade the judges, but lo Kuslain 
them, ur rerauve them from offico, if two 'hirda 



r should believe that they had foiftdted th^ d- 

As well might the Irgislatnrc endeavor lu 
control the guveroor, or the judiciaiy thi 
legislatare; and if it be proper to endeavorla 
reverse the decision of a court, it would U 
much better, before it is given, to inHiecl 
the court by resolutiac what deeUioD I* 

All the power which the legislature hu 
over the courts is defined carefully and with 
precision, in the constituliou. If it has aor 
other power, wli-nce derived, how limited! 
It ha.* no legitimate origin, and would be il* 
limitable. ^ 

If the legislature ciin reverse the ceciMo:i» 
of the courts, or resist them succenifally. li- 
ihur directly or indirectly, where is juuiciil 
independence! All prostrate at the fee< of ai 
irritated majority — all overwhelmed in the 
uuconlrolled and appalling power usurped, bj 
Ihe legislature. Sir, saidlie, wc are Ireodiag 
OIL dauguriius grouud — wc arc about to eatab* 
lish a perilous precedent. If we can para- 
lyze Ihe courts and refuse to execute their de- 
crees, the constitution is a shadow, the powtr 
of the couris au illus'tuu, political and eiril 
iburty a chimera, all within the gigantic 
ruM) of the power of the legislature, all de- 
tiidenlon legislative will. Atid is thcreDo 
cce^^itv fur [lie barriers and checks of thi 
on^titu'tiou! Should the legislature beabero 
" " * lously watched and guard- 



ion? listen tiilhc voiceof hielury andeipe- 
riencci look into the volunae of nature, ud 
what wilt you find! V^u will find that theie 
is great danger of encroachments by the itg- 
ialative department, and great neceasity to 
restrain and mujiileit. Lit uaheai what Mr. 
Madisun says on this subject. In the 46(11 
number of "Publius," after showing that pi- 
per barrierH between the three departme4>ti 
are iusufiicieiil, he says that "experieitce ha) 
shQWn thai some mure adequate deCeuce is ia- 
dispcusably (iccejiiiary, for the more feeble 
against the more powerful raembera of tlw 
gorenimeiil. The legislative depajtment i) 
everywhere extending ibe sphere uf its acti'i- 
ty, and drawing oil power into its "mran- 
ULS roaTKX." Iu the same nifniber be sayi, 
that "in a representative republic, where the 
executive luo^istrBcy is carefully Umited.anil 
wherAlhe legislative power is exerciAedbyaa 
assembly, which is inspired by a suppuaed in- 
flueiicu over tbe people, with on intrepid con- 
Gdenceinitsown strength; which ia suEGcieat- 
ly numerous to feel all the passions which K- 
tuate a multitude; yet not so nunierouB H 
tu be incapable of pursuing the objecla of 
ils jiosiions by means which reason pre- 
scribes; it is against the enlerprisinK anibi- 
lioii of this department, that tbe pcupTe oughi 
tu iii(]^lge all their Jealousy, and cxh&ust all 
their precautiun." 

Mr. Jefferson, too, in hisnoteson Virginia, in 
spenking of thciieccEsity of thri.-c 4?partnieal«, 
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and of tho defect in the old Virginia constitu- 
tion, in not making the courts sufficiently in- 
dependent of the legislature, says: "They, 
(the legislature) have accordingly in many 
instances decided rights which ought to have 
been left to judicial controversy." The board 
<if censors selected in Pennsylvania, in 178.'J, 
to enquire into violations of the constitu- 
tion, reported many by the leffislature, and 
among others mention this, "that cases bo* 
longing to the judiciary were frequently 
drawn within legislative cognizance and de- 
tttrmiuation." 

Mr. Madison further says, in No. 51 of"Pu- 
bliui," that, *'In order to lay a due foundation 
for that separate and distinct exercise of the 
different powers of goveniraent, which, to a 
certain extent, is admitted on all hands to be 
essential to the preservation of liberty, it was 
evideotthat each departm<^nt should have a 
WILL of its own." Further on he says, "But 
the great security against a gradual cuncentra- 
tion of the scveril powers in the same depart- 
.ment, consists in giving to those who adminis- 
ter each the necessary constitutional means, 
mad personal motives to resist the encroach- 
ments of the others." Again he says, **In a 
society in which the stronger faction can read- 
ily unite and oppress the weaker, anarchy 
Epay as truly be said to reign, as in a state of 
nature, where the weaker individual is not 
secured against the violence of the stronger." 
And In the same number ho says, that "in 
framing a government which is to DC adminis- 
tered by men, over men, the great diflSculty 
lies in this: you must first ennblu the govcrn- 
meot to control the governed, and in the next 

5 lace, OBLIGE it to control itself. A depen- 
eoce on the people is, no doubt, the primary 
43ontrol of the government; but experience has 
taught mankind tho necessity of auxiliary 
precautions." 

These, said Mr. Robertson, are admonitory 
lessons. Our forefathers profited b} them, 
mud endeavored to secure their benefits to us, 
Imt we are unwilling to enjoy them. You see 
in them the danger of legislative usurpation, 
and the wisdom of the convention in endeav- 
oring to check it, by an honest judiciary; and 
their solicitude that thnt judiciary should have 
tbe mean* land the iMtit'es to check it — should 
have a will of its own, and be so far indepen- 
dent oi the legislature a:> not to be afraid to 
exert it But we are endeavoring to disre- 

Sardthe wisdom of the world and to prostrate 
le judiciary, not by removal, but by abiise, 
•o tnat in future they shall never dare to de- 
cide against the legislature. Pbotect the 

CBl&ACTER OP YOUR JUDGES AS LONG AS YOU PER- 
MIT TUEX TO noLD TUEiR SEATS; you owe it to 
your country and to yourselves. 

It is necessary that the court should pos- 
fess the confidence of the people. What good 
can be effected by destroying it? Do not de- 
grade your judges and leave them in office— it 
will degrade yourselves and your constituents. 
If you cannot remove them, you cannot Touch 
them. You have no right to control their de- 
cision— the parties litigant have a vested rifrlif 



to it. Nothing which you can do can direst, 
it. But if yvu have tho right to degrade them 
for giviilg an honest opinion, you may deter 
them from ever deciding that any act you pass 
is unconstitutional. This would suit the am- 
bitious and designing. Such is tlvo design of 
the resolutions — they have no other object or 
teiick'ncy. 

There is no danger, continued Mr. Robert- 
son, that the judges will evei* overrun the lib- 
erties of tlie people. Who ever heard of a 
judge, who was i>ot made the insiniment of 
either tlic executive or legislative department, 
oppressing a whole community. He may bo 
an oppressor indeed, but it is only when he is 
madcthe engine of the legislature or tho min- 
ion tf the executive; it is a dependent, not an 
independent jud^ge who is to be feared. Who 
ever heard of a judge mounting to dominion 
over the liberties of any pwpleY No one ever 
did or ever will. 

The ambitious man, who meditates suprenrto 
sway over his country's destinies, ncvcnnounts 
the Bench. Ho mounts the "stump," and 
winds himself into public favor, by fiattering 
the prejudices and passions of the majority,, a* 
the serpent decoyed Eve. Tlie man destitute 
of principle, who stifles his conscience, always 
rides the current, delights in raising a storm 
that he may mount h and direct the whirl* 
Find; whose ostensible object is his country's 
glory, while the delight of his soul is au- 
preme power: in whoso iips is liberty, but in 
whose Iieart is monarchy I This is'iho man 
whom his countrymen tony fear, i^^uch was 
Julius Cassar, Oliver Cromwell, and all others 
who have stolen from tjie people their liberty. 
To such men the most appalling object is an 
independent, virtuous jud iciary. That checks 
j their career. ' They never can seize the crown 
until the judiciary is undermined. Hence it 
will always be found that they denounce in- 
dependent judges, and endeavor to persuade 
; the people tliai they are oppressed oy them, 
i Their only resource is the omnipotence of the 
I legislature, where, if they can get a seat, and 
lean, by counterfeiting their politics and dis- 
jguising their designs, get at the head of tho 
! majority, they stand the uncontrolled arbiters 
of their country's destinies. 

But, said Mr. Iio))ertson, tlierc is a peculiar 
objection to the resolution which proposes re- 
sistance. This portion he thougnt was too 
strongly concocted. It is only necessary to 

S resent it to the lips to have it rejected, i"- hall 
'entucky set the first example of rebellion? 
Such he would call it, for such it was, against 
the constitution and against the settled prin- 
ciples of constitutionallilKTty. lie would not 
liko to sec an act passed conformably to tho 
resolution; it would bring the state into con- 
fusion and anarchy; the constituted authori- 
ties would be put down, or there would be an 
interregnum of political principle, and civil 
conunoiion would ensue. 

The clerk who would obey your mandate 
and disregard the decision of the judge would 
be removed from office by tJio court of appeals 
for a dereliction of (bitv. If ho shoulcf obev 
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Ihs ooon vid not tha lc(l>iUtuni, tko clctk 
IFould H« iucd bj the diibior, and the IcgialK- 
Inrt would bo bound in honor to indi-niniry 
him. Dno pin «f the coitimunilj would lie 
thrown into idrtivt^ opjin-iilion against another, 
AUilthrro 'imnilil \>e no law bw thut of force, if 
unf &ttcni))t bhonld be Ultdo to enforce Ihi 



hiT ' 



Sliew 






II to be one at 



thccliaslc vc«ta] viririii exhibited in tlis 
coDslitulion. He thoitjf" 'li"! civil libcnf 
consisted in equal nnd ^att justice, ud 
sliould still eliug to thai opiniuu. 

Any other liberty than thikt cnjorcd ii 
invioIabililT of privno riirhtt. and ir* 

of the conBiitution. is licomiousness. : 

iDUuitywaa uvt-Jt le^slated out of debt, noi 



iot«gtilr 



But, continued he, thn two years njileviii 
act is decidud to he prohibited by tbo fodtrjil 
Constitution. An appeal has gone lo l' 

Srcme court; i^uppoMi that court shall affii 
Bcisrun. What llient KoiST the ai 
ooTjmKjiisr? Whenever such a crisis 
occur, w« shall sec a practical illustrntion m i pro^owrQus, 
the bcncfiti-of the (edeiikl Constitution — thead- ~?, _, ' _,_ ._ ,. ,. 
Tantage. of the union of the states. We may . ^hU «as a tfonsUTnmat.on (hi ™„, -„.„ 
weather Shay's i..8Urn>clion. but there ihL.,?'""^* ^"",f "liP'^^'^^''',:- His only io- 
«phe wilt end. Let h not bo forgotiu, 'oVr* V^ ^K^^"'/, ^?u tappir— ■■"■■■ 
^5.i..r,.i .!..,.!._ .i,..i.."i...... Siaic. Hcwasboundtoitby 



is the federal coDsdtution that has been 

Tioialcd, and that ev«n a removal of yoiir 
judges will not cffi-ct ibc decision. Kentucky 
hai no right to present its ooforcKmcnt; it bc'- 
joDgato sU Iheflates and niust^ as uuiforni 
in Its applicnlian as it is iiniuutuble in ii'i 
principles. 

The remlutions in any aspect can do no 
fnssible good, they may do much mischief. 



They may establish a preccdei 



which, if 



laid) which 
_ , , ilia only in- 

the glory and happiness of hia 
aiaic. ncwasboundtoitby matiyAud stront 
ties. It was bis birth place. It urabosocDed 
all that wax most dear and eudcaring to him, 
and ho enjoyed a melancholy pleasure in Ih* 
hope that [t*rtuld be the repository of his ash' 
es. This State cnce occupied a proud eni' 
ncnCe in the Union; '•KafTfciiAs" was a e«- 
tain pasBporl, for all whoboreit, loibe ekteem 
and affi.-clion of all who loved the brave and 
the noble. /( it not to note; but ho did not 
even yet despair of an eventual restoration, if 



t stifle or relax then; 



vill tumble in 

they can administer no relief. They w ^ _ 

iy wieite hopes which can never b« gratified. | but incite them to development asd activity. 
There is only one remedy. Let the offairs of This can only be done by astabh^Sxcd policy: 
Ihc country go on in ll.eir usual and natural ^^ inflexible adherence lo the prii.cipha uf 
channel; let the constitution prevail; give up sound political rconomy and of undisturbed 
party Btrifcaiid parly pride and amhitiwi, and justice. Do not endeavor to excitu the peoplt 
■act only tor the permanent welfare and honor longer. They are now quiescent; they will do 
uf tbepeoplc. Then confidence will be in- .riggt; they will understand theirconstitution- 
tplrcd, industry will bo Btimulated. morality jaj ,igii,(, ^,,4 at last sustain their constitution. 
willf«um«b«roropire, and virtue and pros- , Havingdisposed of the firstlopic of disc u»- 
pcrily triumph. Iheyeople will look then to gi^n w suggesting some of the moat promi- 
the only Bourcca of real tJlief— IheK own con- np„[ (.'(jWiioue to the resobilions in the ab- 
dnct. a rich soil and a bonificent Heaven.-- gtracl. howould (continued Mr. It.) proceed to 
But persist in legislative encroachinenls, and| _i,g some reasons in supprtrt of his opinion 
relief itself is hopelessi tvery legisUt.veiu- ^a, the decisions of the Court of Appeals 
terfereiice will render another more oeeessary. ^^ correct. He would endeavor to show that 
Keep uprthe credit of your paper, as well as ^„y „(, y^^^g replevin law which is reiroactiv* 
- - n by prudent means. Bo uoc relai the j^ ijg oppraliun on eonh-aed, is uncunstihiUonal 



in by pnic 



«S; wind it uprfowly but certainly. Thebank (.jpi,, decided by thccourt, and although othif 

■ it.touchitanditdies; Let it o^ections mightbe urged against the validity 

■> of tht replevin act on which fbcy adjudicaleJ, 

JIbashould only argue that it^as'intordictcd b» 



ila paper is withdr.iwn, a better currency will thafclauso iti'tbe^fwlerai const iiution.'ivhici 

inavitably supply It--, place. You wilt never g ■ " 

'have a specie currency while you have dcprc- -f 
-ctated paper. 

The opinion of tlio court is not ruinous; it 
tviU inflict little or no injury. It is the Vst 

opfnion for the people which could have been p 

given; and if it should happen to be severely ' the ei 

felt by some, it is not theluult of the court or and wnatis -impairing mat oniijrat 

nf the constitution Nor is the opinion "sub- (hough theretcrmtrfto be a great diversity of 

vcTaivc of the principles of civil liberty," un- opinion in relation to what is the obligation of 

less itbciiiconsistentwiththosoprinciples for acontract. yel he thought it strange that do 

men to{mv tlieir debts according to contract,' one of those who denicdths definition givan 



thafclause iti the ftderal 

declares, thafnoStoteshall pax ,_ 

'facto law or laa admiring lit obligatlait cf\ 
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\fj the court, had ever boon able to state m what 
t£e obi igation of a contract consists. Even the 
Ibng preamble to the resolution (incredible as 
it may appear to one who never read it) docs 
4iot attempt to define it. The author of that 
4irgumont denounces the court fof imputed er- 
ror; yet the anxious reader lookb in vain 
through 'the twenty-six pa^es of swelling 
ecnteaces, and "metaphysical" subtilty, 
for the source of that error. He is dumo 
on the all important question, what is the 
4ejfal obligation of a contract. He woutd 
be glad to know (said he) what right any gen- 
tleman^ his to assert so doj^maticaily that the 
<l6finition given by the court is incorrect until 
he can sh^w, or at least attempts to shew, that 
some other definition is the right one. The 
«blic;ation of a contract is someone thin^, cer- 
tainly. It is necessary to ascertain what it 
is, and that it is radically different from what 
the court say it is, before their decision should 
be arraigned. The author of the printed ar- 
gument might certainly, in his long discussion, 
Eave shown of what he thought the obligation 
of a contract consists, if he really believes 
that it does not consist of what the court has 
decided that it does: for before he can know 
tiiat the eourt erred, he must know that the 
obligation is dififbrcnt from what the court says 
it is, and to know that, he must know what it 
•is. He ouc^ht, therefore, not only in justice to 
the court, but to^ himself and his own charac- 
ter for understanding to have condescended to 
disclo5K! the great secret— for secret it is if the 
court has not found it, and secret will, it is 
feared, always remain. At the threshold, there- 
fore, it is fair to infer that the judges are right 
xintil their o})penents can tell what they believe 
the legal obligation is, and from their silence 
it is equally niir to conclude that they are un- 
Hble to give any definition which is even plaus- 
ible; and that therefore the court have *'hU the 
nail on the head," 

It is remarkable that in the printed sipcoch. 
If he had even a glimmering of light on the 
subject, the author seems, in three different 
places, to have given, no doubt inadvertently, 
different views of the obligation of a contract, 
each irreconcilable with the other, two palpa- 
bly wrong, and one in exact accordance with 
that given by the court. He expected to de- 
rive some assistance from the argument of the 
fcntleman, and thought he could shew that he 
ad (without intending it) fortified the decis- 
ion of the court impregnably . It has been said 
that this argument "is a conclusive and tri- 
umphant refutation of the reasoning of the 
eourt;" he thought that it would require micro- 
scopic vision to find where the refutation lurks. 
He thought that it was a most "triumphant" 
^indietUion of the court's opinion, because it is 
supposed to embody all that can be urged 
a^inst it, and when that is examined andana- 
lised, it is found to contain no argument 
•against the principle decided by the court, but 
(without intending to do it) sustains it:^ for 
wherever there is anything tangible in it, it is 
in unison with the doctrine of the court 
^'Obligation," in the Constitution of tho 



United States, means what it does dlscwhcra^ 
and what it imported in ■ common use at tJis 
time it was inserted. I'q oblige is to bind, 
force, coerce, Ac. The derivative, '* obliga- 
tion, " is the bindine, forcing power or quality 
of the thing. It is ocfincd by Juitinian to be 
the ligament which binds, and by Pothier to bo 
**'viHeulum jurit" or bond, or tie, or chain of 
right: a moral obligation or ligament is defined 
to be that which binds the conscience, which is 
the law of nature; and a legal dbligation, of 
course, that which binds in or by civil law.— 
The obligation of a contract is tiiat which in- 
duces, compels, or ensures its enforceipent. Jt 
is not the imtrument or agent by which it ii co» 
ercedy but the right which the obligee hat to utt 
coercion, that it the ettence of the obligationr^ 
This is either moral or legal, and generallr 
both. When there is no municipal law, whicK 
will compel the performance of an engagement, 
that which induces the performance, is the na^ 
ural law, and is callca the moral obligation, 
which is either internal or external^ imperfect 
or perfect. It is internal when conscience is 
the only persuasive or coercive power. Such 
is the obfij^atiou of benevolence, gratitude, and 
a long train of moral virtues. Ihe obligation 
of benevolence and gratitude, is the will of 
deity, the law of our nature. We are impelled 
or induced to acts of benevolence, <&c., by a 
sense of respect for that will, and by the aic- 
tates of that law written on the heart; but the 
obligation is internal^ it exists only in the bo- 
som, and is imperfect, because no external or 
physical force can be exerted, to compel. In 
a state of nature, where there is no law but 
that of Heaven, mau is responsible only to his 
(3od for breaches of the imperfect, internal ob* 
ligations; the obligation consists in a sense of 
his responsibility to his maker and his own 
conscience; "impair" this accountability, or 
ati/le cohtcience,and you '^impair the obligation/* 
But when a man is responsible to his fellow- 
naan, who has a right to use force, the obliga- 
tion is external and perfect; and as this perfect 
moral obligation consists in the right to apply 
force, it can oidy be impaired by afecting the 
force, or the right to use U. If the right to use 
force be withdrawn, the obligation is therefore 
destroyed; if the right be rendered less certain 
or efficient, the obligation must be impaired.— 
These are moral obligations. But in a state of 
society there are legal obligations. Man hav- 
ing surrendered to society his natural right to 
exert force on his fellow man, society alone has 
the right to apply it. As the perfect morel ob- 
ligation, iuaiitate of nature, consisted solelj 
in the force of the individual, or rather in his 
right to use it, so in society, when, transformed 
into a legal obligation, it consists exclusively 
in the force of the | community, or with more 
precision, in the individual's ri^ht to use it; 
and as each individual composing the body 
politic, has surrendered his naturel right to 
force, the aggregate community is boundto ex- 
ert it for the protection of his rights; and if 
the laws of society direct the application of 
the united force in particular casev, the legal 
obligation of those easee i$ f Ae rigM Id &eoe tke 
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f^r&e exerted. Thele^l "obligation/* then, of 
a contract, if estentially and extlutively. the 
right of the obligee to compel the obligor by law. 
Ir this be not the legal obligation, there is nofic; 
and there would be no difference between a 
legal and moral obligation, or between a right 
in a state of nature and a right in a social 
state. If the civil law will not enforce a par- 
ticular species of contract, such contract has 
DO legal obligation: its obligation is purely 
moral, binding only on the conscience; as in 
the ease of contracts prohibited by law, such 
as usurious contracts and others. Can any one 
believe that an usurious contract, if prohibited 
by law, or a contract proscribed by the statute 
of frauds and perjuries, has any legal obliga- 
tion? They certainly have none, because the 
law will not enforce them. Is it not absurd to 
Bay that that has a le^al obligation, which is 
contrary to law? When there is no law to 
compel, there can be no legal obligation. A 
contract contrary to law, is not in law obligatory: 
a contract without law, is not in law binding: 
a contract permitted by law but which the law 
will not enforce, is not obligatory by Uw, but 
binds only the conscience of the parties; the 
obligation of such a contract, then, is moral, 
not legal. Some contracts have both a moral 
and a legal obligation; some have one and not 
the other; and some have neither. A contract 
which is not contrary to the laws of deity or of 
society, and which the latter will enforce, has 
both a moral and legal obliglation; the moral is 
not destroyed by the legal: the latter is only 
superadded to the former. The obligation is 
moral, because it is binding in conscience; it 
is \cztX because it is binding in law; as it 
would not bo moral iif not bmdin^ in con- 
science, it could not be legal if not binding in 
law. If then a contract have a legal obligation 
only when the law will enforce it, it is the right 
to use the power of the law to enforce it, which 
alone constitutes the essence of the lega4 obli- 
gation, and consequently anything which di- 
minishes this force or impairs the right to have 
it exercised, inevitably impairs the obligation. 
If the law 5f society aeclare that an usurious 
contract shall not be enforced, it has no lepal 
obligation, but its moral obligation is not di- 
minished; indeed it is rather enhanced, be- 
cause the integrity of the obligor's conscience 
is then the only security which the obligee 
has. A contract prohibited bMh by the laws 
of God and of man, has neither a moral nor le- 
gal obligation. Such would be a contract be- 
tween A. and B., that if A. would kill a par- 
ticular individual, B. would pay him 5IOO. — 
Such a contract would have no moral obliga- 
tion because contrary to the moral law. It 
would have no legal obligation, because con- 
trary to the civil law, and because there is no 
law to enforce it. It is the "law," therefore, 
that is the es.s^ncc of obligation in each case, 
moral and legal. It is the law of nature act- 
ing on the heart which constitutes the moral, it 
is the law of man acting on man, that creates 
the legal obligation; and any thing which im- 
pairs the force or efficiency of the law in cither 
«a.se, impaira.th** obligation. If .\ ., for a legal 



consideration, promise to pay B. (100 on a 
particular day, and fail to pay on the day, 
11. will have tnc right to coerce an indemmtj 
for non-payment, by appealing to the law. If, 
when the contract was made, the law g^Te the 
right to H. to coerce A» that le^ right can- 
not be taken away by future legislation, with- 
out destroying the legal obligation of the con* 
tract; for whenever the lav refuses to obUgf, 
there can be no legal obligation. And by a pw> 
ity of reasoning the right which A . had oy lav 
to coerce B. cannot be suspended, postpoDedi 
or rendered less efficient or certai^ without 
"impairing" that obligation. If, wrren aeon* 
tract is made, the law of the p>lacc is pledged 
to enforce it, would it be constitutional for the 
legislature afterwards to repeal all laws giving 
remedy and thereby leave the obligee in the 
contract in a worse condition than ne would 
have been in, in a state of nature? In a natu- 
ral state he would have the right to coerce the 
obligor by using individual force, but this 
right having beeu surrendered to society, and 
that society Tbaving abrogated all law allowing 
a resort to social force, thei'e would be nothing 
left, but the naked contract, without either a 
perfect moral, or a legal obligation; the casket 
would remain, but the jewel would be despoil- 
ed; the body would be left, but the vital spvk, 
the very soul which animated it, would oe de^ 
stroyed. h'uch a law would destroy the legal 
obligation of the contract. No man can or will 
deny this: it must be, and certainly is, conce- 
ded by every member of the committee. If a 
law denying remedy would destroy, wolild not 
a law, suspending or protracting remedy, "kn* 
pait" the /eya/ obligation? The conclusion is 
not only fair, but inevitable. In the one case, 
the obligation would be destroyed, because 
there would be no law to oblige; in the other, 
it would be impaired, because the right to 
oblige by law, (which alone is the Icral obli- 
gation) would be rendered less valuable, less 
j certain, less efficient, less coercive. When the 
I right to enforce a contract is barred by the stat- 
j ute of limitations, the legal obligation of the 
I contract is gone, but the moral remains — and 
while the conscience of the obligor is not re- 
leased, his property and his legal liabilities 
arc. The law is withdrawn from the contract, 
and leaves the parties liable only to the obliga- 
tions of good faith. Wherever the law with- 
holds its powers of coercion, there can be no 
legal obligation, there is no o6/t|['tny cither par- 
ty by law. To shew still further, what is an 
obligation purely legal, what, (heasked) is the 
the obligation by which slaves are bound to 
their masters? It cannot be moral, because 
slavery is contrary to the laws of a benignant 
heaven. It is, therefore, purely a legal obliga- 
tion; the law of Kentucky tolerates tne' domin- 
ion of mah over his fellow man, and authorizes 
the application of force by the master, to sub- 
jugate, chastise, and imprison his slave. This 
mere human legislation is the only tenure bv 
which the black man is c!oven down. RepeiQ 
the laws permitting a master to chastise or con- 
trol the slave by force, or to reclaim him by 
k*TO% or by wit, and where then is the obliga- 
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tion of slaTeryT ItVou^d be destroyed, and 
UDivorsal Gmancipation would bctiie resnlt.-r- 
60 when a debt la barred by limitation, the 
obligor is absolved from all legal liability or 
reapoQsibility in law, to pay it. 

If when a contract be made, the law allows 
the creditor to force the debtor in three monthR 
after judgment, and if, as has been shewn, this 
right to force him by law, is the legal obliga- 
tion of thepontract, would not a law very ma- 
terially '*impair** that obligation, which should 
declare that the execution should not issue for 
ten years after judgment, or when issu(?d 
should not coerce the debtor in less than fifty 
years? If it would not, then there can be no 
difference between impairing and destroying 
an obligation; for if any thing but totAi de- 
struction of the legal obligation by withdraw- 
ing the law, can impair it, such a law would 
impair it. But there is a difference between 
destroying and impairing a legal obligation. — 
A man's constitutioh may be very much im- 
paired, his hold on life may be very nmch 
weakened — still life is not destroyed, still he 
clings to it. 80 the obligation of a contract 
may exist in a very impainxl state, the legal 
hold which the creditor nad on the debtor when 
he made his contract, may be so much impair- 
ed that it may be of little or no value, and event- 
ually be lost. ^ 

The legal obligation of evfry contract is, 
therefore, the bight of the contbactlvg par- 
ties TO coxacE EACH OTHER BY LAW, Rud thereby 
obtain indemnity; and any thing which weak- 

XNf, POSTPONES, OR IIIPAIBS THAT RIGHT, neCCSSR- 
rily IMPAIRS THAT OBLIOATIOM . 

Mr. Robertson said, that.it could hardly 
be necessary to observe, that in using the 
word obligation, the Federal Convention meant 
the legal, and not the moral obligation. They 
iotenaed bj the prohibition, to prevent some 
sort of legislation, and this |hey could not 
have done by denying to the States the power 
to impair mocal ooligation; because no finite 
legislature has the power or right to abrogate 
or impair moral obligation. It derives its es- 
sense from Deity, and can only be affected by 
a change in the natural and moral code. Man 
eaanot repeal the laws of God, in all the plen- 
itude of nis power. No human power can 
ever hush the murmurings of conscience, or 
exempt man from his moral obligation to do 
right. But it is not necessary to dilate further 
on this topic, because there is no diversity of 

2>inion in the legislature, nor can there bo 
sewhere, when there is any reffection, on this 
subject. The constitution was applied to man 
in society and not in a state of nature. The 
Le^slaturc hRS no right to impair a legal obli- 
l^ion: this is the intent of the constitution. 

He had, (he said) detained the committee, 
and he hoped not unprofitably, witli this short 
analysis of "obligation," for the purpose of 
bringing the mind to some visible and tangible 
point, some ultimato principle to whicn he 
might fasten those who oppose the decision of 
the court, and who not only fail to give any 
i-ort of definition of legal obligation, but pecraed 



anxious to^avoid any scrutiny into the subjeet. 
It was evident that the convention, who were 
wise meu, meant something by tlie use of tho 
word obligation. They would, not have used 
it as a mere expletive; supererogation or taut- 
ology is not attributable to them. They knew 
what it did mean , and they knew too, that it was 
not the csecnce of the contract itself; because, 
as before stated, there may be many contracts 
without obligation, legal or moral. Obligation 
is an /idventitious quality attached to the con- 
tract by law. \t is not the mere stipulation or 
agreement of the parties: first, because the 
parties may make stipulations against the nat- 
ilral as well as civil law, and then there would 
be no obligation, cither moral or legal, attach- 
ed to them: they would not possess this vital 
principle. Second, Because it is not in the 
power of any legislature to alter or impair the 
terms or stipulations of the parties; these are 
immutable except by the parties. The Legis- 
lature can only change tne effect of the con- 
tract, liot its nature. Tq illustrate this idea, 
suppose A. agrees to deliver to B., on acertaia 
day, a horse of a certain value and descrip- 
tion, can any Legislature convert this into a 
contract to pay money, or tobacco, or to deliver 
horses at a different time or of a different value 
and description? Certainly not; whatever the 

Eartics have agreed, is the contract, and the 
egislature cannot make any other contract for 
them. But the Legislature could, if not in- 
terdicted by the constitution, change the ef- 
fect or the value of the contract, and thereby 
change the legal obligation, by providing that 
if it were for money, it might be discharged in 
tobacco, or if to bo perfonned on one day, the 
I obligor should not be responsible by suit ufttil 
' afterwards; but still the terms of the contract 
I would be the same, and the Legislature, by 
legislating as supposed, would only change the 
legal obligation of the contract. That obliga- 
tion being the right by law, to coerce the con- 
tri^ct, must be impaired by law, which enforces 
on either party anything else but the contract. 
The Legislature, by declaring that the obligor 
shall have longer time to comply with his con- 
tract'than that agreed on; do not thereby change 
the time stipulated by the parties; that is still 
the same; tney can only declare that, for non- 
compliance on the day agreed on, the obligor 
shall not be sued until a certain other time, and 
this impairs the legal oblif^ation, which con- 
sists in the riirht to sue and prosecute the suit. 
The time for the performance in the contract is 
not the obligation of the contract; for if the ob- 
ligor comply, the contract cannot be enforced: 
if lie do not comply, then, and not till then, can 
the obligor demand the intcrpa'^ition and aid 
of the law, not to compel performance on tho 
day which is impassible, but to obtain repara- 
tion for non-performance. If the obligation 
consists in the time stipulated in the contract 
for performance, that onligation never could be 
impaired by any Legislature. It would be not 
only impaired, but destroyed by the obligor 
himself, and how would any Legislature after- 
wards impair what was already destroyed?— 
No law can compel a man to perform on the 
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day; itii onljfiir fiillng todo ta,tbatlbula' 
ODprcBS or oblifcoi. 

The conTention maant to prcrent Iri^giitli 
tares from dcpriring tho parties to eontruts or 
aoma Irgal light in relation tothim, Dottopre- 
Yant them from chanffing the time or athet 
lernii.whieh, without UiG prohibition, lt\rou1d 
bo ridiculouR to suppose that ther could da. — 
The onlj mode in whicji the ItyQl obligation oT 
a contract eaa po(!sibl}' be impaired by leeia- 
lation, is so to change the law for enforcing' 
the stipiilsliun of the parties, aa t« render the 
CDforcempntlpts ccrtRin,or efficient, or npeedy, 
and therebr diminish the value. This moj' 
he done, either by pmtponing the right tore- 
tort to the aid and coercion of the lav, or by 
chaneing the efToet of its coercive power, by 
depriving the creditor of his rii;ht to conipcl 
the thing for wLiah he contracted or it» equiv- 
alent. If t^c Legislature dun; the creditor any 
remedy for twenty veara; or qualify it by de- 
Dyins him the right to coerce anything from 
the obligor but tobacco, irhen he contracted foi 
mony, therightofusinethepowcrr^lhu law 
to enforce the contract, is certainly impaired, 
and aa much so in tho one case as the other; 
forif the obligstlon bo impaired, by refusing 
him the legal means of coercing anything but 

Eropcrly when he is entitled to money, itmusl 
t equally impaired by refusing him the rijrht 
to the legal meann of forcing ihc money fur 
twenlyyears, unless he. will take property, 
' when the law under which he cnntrarted al- 
lowed him to coerce the money in tlirec month". 
There is no legal right irhen there is no legal 

Bjwct to enforce it. Thin is Hetf-cvident. — 
lackstone xavs, diat'^that there isa legal rcm- 
tdy for every legal right;" whenever tlioro iso 
rigbtwithoutareniedy, it is not alegal but a 
moral right. Hence Uiere is no legal right. 
where there ie no legal remedy. 'The legul 
right, therefore. congiHtu in Iho law which gives 
redress, a; hashetn Bttenipted to be proved, not 
in any particular mode of coercion, but in the 
right to use the power of legal agency to en- 
force a just claim. 

But, [said he.) while tho«ewho oppose these ' 
doctrines fail to exhibit any other, Ihev object I 
that they confound right and remedy. "Notwi; 
they are certainly mistiikcii. The 'decision of 
tho court, when examined fairlv, asiterts noth- 
ing new on right and remedy. The courtonly 
decide IhiB principle, that (he obligation of a 
contract consists in (he legal right to enforce 
it.notin thspurtioularfonnof coercion. There 
ll an obvious distinction between a right to 
coerce, and tho mode of oiercisint; it. Where 
the right to use force effectually is taken 
*way, there is no legal oblianlion. But as' 
long as the right to force is left unimpaired, 
it cannot be essential that it Rhoiild be excrcin- 
^ in one mode or another, provided either i 
Till oflect the end; but no mode can be Riib- 
'atited whiii urill tat allain tkt tnd. Itemedy is | 
the means prescribed by law, to employ the i 
force to which nn obligee is entitled, audtnay 
at anytime bomodiiii'd in any ntnnner so n'sj 
nottodefeat or Jioitpone Iheend The obli- r 
Itation isth« ritiht to enforce 1he contract; 1 he 



reinidy is mean* girento enforce It. I* a 

stste<H nature the perfect moral obligatioole 
(he right to use individual force: the exertioD 
ufihu force Is the individual's remcdr. Theo 
A i4 entitled to $;00, by contract with B.,Uie 
U'gul obligation ig A.'s rub to recover judg- 
infill against B,. and use the power of society 
Lu enforce the judgment. It does not consist 
in the particular mode prescribed for obtain- 
iug ajudpement, nor in any particular mods 

his ligol right or obligation, ^hetiier he shall 
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whether he do it by ai 
dL'bt, covenant, or petition and summ . . 
that the right and power of coercion are not 
destroyed or impaired. It vould be destroyed 
liy refusing a remedy, because then there 
wimidbe DO right to coerce it; it would be im- 
pniri^d by so luodifyiugtho remedy as torea- 
dor itie end less-certain or the right lest valu- 
able, or theezcrtiun of legal force less effectu- 
til . The obligation and .the ^remedy are not 
[treciseh- the fame thcrerorc. Then: ii a rad- 
ical ilifkircnce between them, a« before stated- 
Tlii^rttcnn be no legal obligation where there is 
leifal remedy; but the moral obligation and 
irnl right ri -- •' -=•'■ =" — * 



tk-ith or without 



gone when the remedy is destroyed, hat 
ormer still ismnins, and therefore it ii 
, and cDrrectJy, Icxj, that there is a differ- 
between the gross right and the remedy; 
Ml.. I illhough there be no remedy, there i* ■ 
tii;lii. Thcobligechas aright tonia debt bat- 
nd bj^ limitation, but it is only a moral right. 
There is also a difference between 1^[al n^ 
and remedy, if the latter be underMood to 
mean only Ihe mode of proceeding; lar » 
chnii^uf mode will not destroy, althourii it 
ni.iv impair thelegtd right. But if remedy be 
iiiidorslood li^bctbe exertion of leg^ force to 
L'Ifeel tight, and not the parliculai "kodc* 
AiiEMii" of that force, liienbotween this aott 
1:1 rimedy and legal right there is no possible 
ill tFi'Tence; berau»ie where there is no legal mm- 
pi)y , iLere is no legal, but ouly a moral ri^L 
Tin' iibligation of a contract is, therefore, de- 
nlriivid by taking sway alt remedy; it is in- 

Suind. by so changing the remedy ai torca- 
i-ritlosH rfficictit, or speedy, or certain, or 
vivluable. While the right is conceded to lb* 
LegitJature to change the mode of action at 
execution, it ta insisted on, asa clettr proposi- 
ttun, ihnt they cannot do it, so as to "impair 
till' olligAlion of contraiits." If they can de 
it foiistitutionally, in such a manner ss to . 
po!i{ pone the collection ilfteen montba I'-nget 
than the time beyond which it could Aotbkve 
Lecii delayed by law when the coDlrvct w» 
made, they would have the power to postpone 
it lifiy years; forif the power to peat pone ei. 
ifit ai nil, it is onlv limited hy dlscration mod 
expediency. And if the Lo«islature have the 
power of postponing it, they Would hare the 
right lo deny i1 altogether. And if thPT have 
thcw pnweti. the clause in the conslttutim: 
prohibi'ing States from impairlog coutraglSH' 
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Ad^nugatury Aod eanuut goisibly cTtTbc* viola- 
ted. 



tin; consent of the; plaintifF. For the purji08«> 
of slit'winj; that the court had not reversed 



Suppose A. k'lidB. !|lO,OOOin spcci«,on the any of th»*ir forincir opinions in rolaiion to 

faith of the act passed last a^'SNiori, declaring |ri|^ht and n-mrdy, (he said) h«? would refer to 

that such debts shall not he replevyuble more .the case mo'it relii'd on in liit fiibb's reports, 

iban three months, and suppose, sliortly afiL-r 51)1 -U. Tlu; court in that ca^c decide that the 

the loan, the Legislature pni.s a law allowing act allowing a petition and summons to be 

3. to replevy ten years unless A. will take hur- brought on a bond for moiu-y «xi*cuted befor© 

ses and cattle — who would ^nv that sueh a law j ih«.' act pJis-t d, i?? not uncon^^titutional. They 

Vould becoiK.-*lftuti<«ial? >i»foneman. say that **it is the inod(? of recovery only 

Here notliing is done but t<» cliang" the rem- wliicli is cliangi'd" And who but the merest 

4»d\*. Hrtr it is sochsin:jt'd a^ 1m imiiair tlie le- tvro in lh<* art of na<oning, would everhavo 

gal obligation. If the change had onlybiH'U, tli«)ught thut such a law, only clianging the 

that a iK'tition and summons might bo su'd wof/c of action Without affecting the end, 

^utinsiead of debt, tto., th'^ obligation wrtuld c»Mild bi' an Impairing of the obligation of tho 

ifot be impaired; the fore«« which A. hail a riehr contract? This is the ])rinciple bt^ttled in all 

toBseto fc(»erce the coifrract, would in»t be di- ! the cases. 13ut wh<'n did that court, or any 

niinishcdor jK«rponed. The legal obliga!i<»n nth«T, everd'*cide, tliat if the rennMly be taken 

•Of the contract would be A.'s right hv law to away, t)ie legal obligation remain>? Or if it 

force the spffie out of B. at the rX]Mratfoiv of j be m» altered as materially to postj^one tho 

three numtlv*. Any act which W(»uld not aH«»w rig^it of ciwrcion, w!ii(r]i is the «-^sfnce of tho 

a CfxTcion t»f spi-cie, Woidd. cenainly im'[)air ioMigation.tliat rhe obligation is not impaired? 

that obligation, and as certainly wotibl it b" No such case Ciuibo found in any book of re- 

•impaired by not permitting the cin-Tcion of thO ']>bi:ts. 

.Spfcie in less ihani two years \ It was almost sr'lf-i»vident. (he saiil) that if 

Suppose, (said he) }(r. Chairman, you hav<» 'tli'^re were no legal n-nudy there can b« no le- 

the rignt to go to Lexington to-morrow, it could gnl right. H«' did not know nny one who • 

not materially affect the right, to travel in a would d^ny it. Jt would beseeirthat th»» pre- 

carriage, on horse, or on f<M>t, so that in «'ither amble did not controvi-rt it. He ditl not know 

iiHKh' you mar arrive tat your destination dur- ; how tho<e who mad-r this conci'^sitm could 

ill'' the day. But sHpp»»'(» that you were com- ! e.-cap« the conclusion, that t(» dest-roy th(^ri!m- 

pelled to g^) in a loaded wagg«M), which could ' edy would annihilate the ie(;al right, and leavo 

not arrive until the next day, or we^erompell- 'it a more moral right — and that eonserjui-ntly, 

eti to t;t» by Wciy of Cincinnati, in couMMpicnce to ])ostpone or susp"nd the legal remedy, 

of which you coahl not arrive in l/«*xingro:i in | would im])air the lei^al <»bligation. 

)eSH tlian two we<.*ks. 'J'hese would all br on- Mo one who under-^tands the subject con- 

Iv different modus \)f eonvevance, bur would teuds that the obIlg:itioii of a contract consists 

there nt)t be a great difference in their f{X> ct^V in the kind of rcinidy; but in the right tt)havo 

The tirst m<Kl'!s would not j>o-!t|>oni' or impair some remedy, (»r in other words, tt» have somo 

tho right: the last woulil. f5o, if wIimi a eon legal means of enf<»rcement. Tlio-^e means 

tract is maile, the obligee has thii right toco- can hv. modified or altered, so long as tho 

«rce the obligor within three months, and tin* change does not impair tlie ripht to coerce. — 

Tiiiftfrf of the remedy be so changed that \\*' Now, if to abrogati' all remedy wou'd <li'- 

Hhall not be permitted to doit in h'>s than two stroy, woulil not a suspi*nsion, j>o>tp<»nement, 

years, the rij^ht would be Hffi'Cted or impain.d: Ordimiinition of its ]>ower or efticiency, im- 

that is, the right to u*"' ciHTcion, which is the j)air iVi Uinhmbtti.lly. 

obligation. But If th" mod«' t»f suit only b" ' The abolition of the caaa, as it diminished 
chaiigiKl, so that the right to iMiforci' the con- or circum>cribe<lthe legal right of ihecreditor 
tract is not delavislor iinpairetl, the obligation ' to cf>crc<' tln^ d<.blt»r, would have impaired tlio 
IK not affected. The difference is in the mode ^ otjiiliation, if no (»ther means had bi-e^i snbsli- 
aiid th«' end c)f tlur remedy. 'Ih'* m<Kle is im-ltuted whicli arc as elHcient. But tlu; leKi>'la- 
material «?o l(Mig as the <'iid is attained. It is ture have subMitutod for tho right to act on 
not important to A. by what iin^ans the law 'the ])erson the right (»f acting on equities, 
Hhall compel B. to pay his money, proviihrtl it which is noti»nly as efficacious, but more so. 
forces him to pay specie and within the tiiiK" They did ii<>ttliercfore. by this nuNliticatitm of 
within which it is pb'd^ed to do it. And this tho remedy, impair tln» (»bligation, any moro 
has always ben the doctrine of th(? court of than they <lid by giving a petition and sum* 
appeals, and nothing eUe can be mad«' out of , mons instead of an actitui of debt, 
tno cases cited in the preamblo to the resolu- '. It wastlie de.ty of ih«' «*oiivi'niio!i to insert 
tioiiH. Ther thrn* decided that the moi'i' of | such ]M"ovij»ioiis in iho Federal Constitution. 
n»mii<ly coiffd Im changed without impniring aswiiuld .secure the union of the states, tho 
the right. Sotln-vsav vet. But tln-v iifV.T irn-at I'lid t)f thi» Constiiution. Xothini; they 
decided, ilor ever can, that a retro-n.rtive :iet, knew e uld more ci rtsiinly effectuate thi". ob- 
takiiigaway all rem'.-dy.firsusjvndingorpo-t- ject tha?i to piWijiii eolli'.iou of interests or of 
pi'ming it for th" juirpo-rof dcHay. i> ctHi'^titu- /eelinga-s f;u•a•^ ].;» >ib1e among the cili/i-ps i,f 
tional. U«'mi»dy i; givi-n to the j)l:nn!iff for i the different !-taifs. Tln^y kui-w fn-m '"i xpe- 
hi»l»enefit, Imtan «'x:en.-.ion of n pleviii fortli" rieiice" that if o.if state would -ii>piMid th,"! 
• purpti4>«<>f delay, is no' ^riving t!i • pl-un'-ilVi collection of <l'brs. oti.rrs wojild njaliate, 
- r«r!iiwIv;itisgivi!n5Micd'.f adatst r- If- f agnii-.'t andlha* ^her-.!»vir:ia»i«ni ai'.diliv:a*!'>:i 'Tuuld 
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ba product'^. They thcTofon* (Iftcriuiiieil to mii^ht abolish all remedy /and leave the crcd* 



avert iuch distracting ^'gi^lat ion, 1»t dcnyinj; 
the power to the Htate8;and tho Ktafus, having 
aarreiidercd it, cannot complain now that ihey 



itor in a won»c condition than he would be in, 
in a stale ot nature, if the obligation of tie 
contract do not consint in the right to use the 



cannot exerciise it. It waM viuldcd upon the ^ agency of law to enforce the contract, and if 
altar of the gt'noral good — (ha union; and it is ; impairing; or postpouiuc the act ii>n of tbataffra- 
the interest of all the states that none should cy be i:ot iinpainng the obligaliou. Such a 
have this power. How would Kentucky feel, con M ruction of the censtitutiou would render 
if after her citizens should sell on a cre«lit ii ridiculoutj. 



their produce, to a great amount, to the ])eople 
of New Orleans on the faith of a law in Lou- 
isiana when the contracts were made, enabling 



He thought, he said, that he had Bucccedid 
in showing that the legal obligation of a con- 
tract consisted in the right which the obKgit 



the sellers to coerce payment within threi: Iui« &y /ate to force the obligor to make him n-p- 
niuuths, the legislature of X^ouisiana should oration for non-compliance with his KQ^age- 
pass a law, for the avowed purpoc-e of ntfect lug nients, and not in the mode of exerting tha; 
the Kentucky creditors, that no debt bIiouM force: thai uny law destroys this legal right or 
be coerced in less than five vears. Tliis might, wbli^atiou wfihch abrogates all means tif using 
and probably would ruin tlio Kentucky credit- , iliis force, and that any , law which impairs tine 
ors; and would the people tf Kentucky be sat- " f«jrce, ])(»stpones its exertion, or affectv the 
isfied? Would the V iit>t i)roiiounoe such an ' right to widd it, impaii^ the obligation. And 
act a flagrant violation of tne Federal Constitu- > lie trut>ted that he bad shown that tbe«c due 
tioM? Would they not insist that th« iluu»e, irines were in perfect consonance with nil the 
which ha«4 been tlio subject^of deba:e, was in- decision;?, in riHation to right and remedy, and 
sorted to prevent s^uch unjiist interference? — tliej)owerof the legisLilur« to regulate and 
They certainly would, and justly; fui: if such modify the ninedial system, 
legislation btj'not interdiclecl, it can avail noth- , The conclusion, he'tliought, must be felt u 
in*' to prohibit any other i\iterfi;rence in pri- '■ strong, plain and difficult V> escape, th«t a r«r- 
vale contracts, because the unjust ( nd can al- ; trot-jjectire law, suspi>nding or ]K»8lponing the 
ways be effected in this mode. The ctinvcntion right of legal coercion, is in direct violation of 
did not intend that their obji>ct shmild be thus that clause in the Federal CoUbtitution which 
defeated and their ]>rovi>iuns eluded. 'Ihey has been mentioiuHl, and aUo repugnant to the 
did not intend that their provi>ion should be claube in the Kentucky constitution on the 
a blank. They iulended it to have some prac- hanie subject. One interdicted any law **im- 
tical effect. ' pairing the o6/»yfl/i()n Af contracts:*'^ the other. 

Suppose after a debtor has replevied two "any law impairing oontracU." It would be 
years, vou pa^s an act authorizing another re- ditficuU to sbew how a law could impair a 
plevin'of two years longer, woulu it be consti- contract wiihoat iinuuiring the obligation of a 
tulional? No!' But if it were constitutional contract. He would leave it to those skilled ia 
to extend the three months to two years, it dialects and casuistry to shew how it could be 
must be so to extend two to four, and so on ad , done; he ex])ect(ui never to hear the solution, 
in^'nifum, so that the creditor would never get IJut however that may be, it is sufficient that 



his debt. 



the Federal Constitution has been violated: and 



Many members of each denomination in this . if it was not violated it never will or can be. 
legislature, seem desirous to pass a law to re i He had demanded of those who denounce the 
ducc the replevin to three months, on all con-j opinion of the court (and he would now reiie- 
tracUs whicn shall l>e made after the 1st of May ' rate that request) to imagine any legislation 
next. Suppose the law ]iassed, and contracts ! which M'ill come within the scope of the pro- 
e on tuc faith of it, could the next legisla- hibition, if the two years replevin in its rvtro- 



made - 

ture extend the time of replevin to two vears, 
so as to operate on such contractnY If you 
could, why jdedge vourselves by declaring that 
on all contracts to te made after the Ist of May, 
there shall be a replevin of only three months? 
it would only delude. 



active operation does not? Such a caae had 
not been stated, and ho did not believe that it 
could be. 

The constitution certainly mefins somethiDg*. 
what then does it mean? If, said he, we con- 
sult cotemporaneous construction, the opiuioni 



Suppose A. trust 13. for a large sum, on the, of tht)se who made the constitution, the ac- 
credit of a larL^^ estate belonging to B., which ' knowledged object of the provision in relmtioii 
at the time is liable to the payment of the debt \ to the obligation of contracts, and the deciHioni 




jbligation of the contract? Pi o one con con- contended form this argument; 
trovert it. But if the obligation con.sist in the this be sufficient to still even a lingering doubt? 
termt of the contract, or the time stipulated for j W hat principle can present a stronger maas of 
I he performance, such an act would not impair intrinsic argument, or a larger column of au- 
it, nor would any other which onlv deprives j thority in its support? This must (ho humbly 
the creditor of the legal means of collecting his thought) be unan.swerable. Let him only who 
debt! This would be the inevitable conse-. is lost in the mist of Phyrronism doubtlonger. 
quunceof any other doiUrine than that contend- 1 To such an one reason is lost, &od tO him it 
cd for in the argument: tnd hence a legislature would be unnecessary to exhibit t^s ftdditios- 
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al authority of all tpriters on natural and po- 
litical law in confirmation of ihc definition ^iv- 
cn of le^al obligation. 

While the Federal Confititution \r.is Ip a 
state of probation before the American proplo. 
for their adoption, Mr. Hamilton and .vlr. ^J:Ki- 



iKon was not pro].hrtic; it was the ISingnagc of 
«'xporience, and nc'iud obr^rrvation. lie (Ic- 
i»cribo3 exncdy sl:l•hl(■^d^l!lt:(ln as that of K< n- 
tncky, nun! ions its delete] iuii'* eifict«, rnd 
sliewK that llipobjcet of the people was to bo 
forevir afterwards exempt from it.s aflliction.*«. 



iwm, who were very distinguished mcmlMr'S of , liy the insertion of ;ho elaifvo in ilie Federal 
the Convcniion, and Mr. .ay, afterwards Chief C«)nstituticn which lias been nienrioiicd. Ho 
Justice of the United States, published a >e- <ays,t<«>. that rryrrfrr/ct jjul >l)ewM the nccps- 
rios of numbers signed "i ublju*," developinj^ Ihiv « f j revwntini^ tlie pas«jgc c.f laws impair- 
the principles and objects of the conKtiuitidn; ! inir tlu? «il)lii;jifi<»M of contr;iCt>. lit- here al- 



and answering obiectious to it. These num- i lu«{«> totlio iejrislaiii.n oi'ihe >ia:e< from 17B2 to 
bcrs werethen, ami are still considered the best ; l7f<t', when the c«inv«'nti<.Ti .".-x nibUtl. This 
exposition of the constitution that ever was " I^L:i^latio:l inipair<'d ihei)bl]|ia:i«>ii of c(»ntractK; 
puolished, and are now appealed in a^ the text , !• t tliis not be fo!:;oltAn, jMid ii will Kttle all 
{i<K)k. In the seventh number, Mr. Hamilton. di.-]mt<* 



in speaking of the causes o( r<t\\Wiim amoi'g 'i he only object, lie say.-, f;»r innrdr.j^ in tho 
the states umler the confeder^ilii'ii, sav>: **\Ve ctinMituticn the clause in nla'Ji);! Tt» ihcobli- 




iniilar cases under othir circumstances, a' ly to torc(Mhe creditor to lake depreciated pa- 
irar, not of parchment but of the ^word, wouM ! j»er, by comj <>Iling him to waii a lonjr time for 
_hastise Mieh atrocious breaches of moral ob-|his debt, if he would noMaho it. This Mr. 
ligation and^'ocial iustire?" lie hero alluded ; Madi^jn cl>aract<riz(s a-» ruinous Icirisla-ion, 
to a law of iUuxlo fsluml, which (the peoph; which impairs the 'obligation of contiacts/ and 
heh\)i very much indebted to Conneclicui) pro- : therefore the Avords -'obliLaiion* of contract^' 
vidc<l that debts should not Ix* collected ft«r i wo | were inerted in the consiiuition, a:* mo>t ap- 

j n- 
that 
im- 
two 
also 
jry angrv coniei-ii i>eiween lue iwo mii.i'*«. — , i(ii|iiiii n. auim- i.> jjo «inu:rence. >\ no can 
Aiidthi?* is stated by Hamilton to have been ' d.^vriminaie any? And what Messrs. Hamilton 
one rea-on for that clau.-e in thi? constitution,! jitul Madi>on wrole on this subject was never 
which prohibits laws impnirini,^ the oblitration contradicted. On the faith of it, the difKrent 
of contracts; toi)reVtiit the rveunenco of siin- , state-* ralified llu- Ci»n>:iiutioij, and ihenfore 
liar lej;islalive inlerfen-ncc-^ betwun debter t i,u;.sl l;avei;i\«.n the.-ame con-tiuciion to ll.at 
and crediti»r, was the princii»ul ol»jecl. Mr. ; t.;;i..t„.., and na\i; bt»r. sutJ^lied vviih it. WhLt 
Madison, in connm-nting eti ih'.> ^a!n.; clau.-e in . In-iti r evidence « f wliat was iati ndid by the 
the 47lh nuMd)er, afler sliewing that the ol'jtcl ^clatiro cinild bn retpiirnl or iriven, than the 
of tho c(niv<'ntion in adopting the clau>e, was. opiuioi.s of iho^c who in^erteilit, and of tho>o 
the same us slated bv Hamilton, and tliat »x- 




conrtsofthe fwrnicr stale, which produced a 'years* replevin law of Kentucky must all 
very angrv contest between the two states. — , inijiair it. There is no «liflV;rence. Who cf 



yrrience hixi\ shown the nec<'.'..sily of inteidict- 
iuglht'legi-^lature.; of the stales from pa-sinix 
laws impairing the obligation of cJ)nlracts, ob- 
MTves: ''Ihe s<>lK.'ri><*oj).e of America nvo wmry 



w iio aft', rv/urds ratified ii ? 'J'hey meant what 
the couri lias (Ucidtd, and \\ha\evcr ihey in- 
tended li> do is done. 

Uut afunlur and .•-trongi-r t4'stimony in be- 
half of the Fame con»t ruction is furni>:heil by 



of the fiuctuaring policy which has liirecLed j J^uihtr Martin, a distinguished member of tho 
iho puldic councils. 'J'Ik'V have ^L^n, with re- ■ conventiiui, w iif>, in his ajioloi^y to his coiistit- 



jret and indignation, that sudden chaiig" and. m-iitj., for voiing ai;ain.-»t tho constitution, 

''gislative inlt-rferences ill ca^es allVetin;? Jm r- , statetl, a.? the iea.-oii, that he was unwilling 

ional right.-, become jobs in the hands of the|tliat the .states fcliould surrender the jHiwer of 

ore enterjirisiiig and inljuenlial s]>eC'.iiators, j inttrferiii;^ for the relief of debtors, and «^aid 

id snares to the more industrious and h.^s in- .that all inierferuice is ])rohibiled by theclaubo 



Kon 

mure 

ai 



formed juirt of tho community. 'J hey have 
w.1'11, too, that oil" h .f;islalivc interference is 
but the link of a longchain of repetition-; ev 



proniuiieu Dy ineciauho 
in 4i,e>;ion. Could he huvo been diceivtdlf 
Could his constituents have been diceivod? 
Sucli was hi«* opinion and theira', of the effect 



fry subequeiit interfertfuei; being naturally and obj« cL of tho clau.e. 

produc(>d by the elfects of die prec ding 'I'hey j lj\ said M.-. Kobertfon, any furtlier evidenco 

very rii^h fully infer. thereft>re, that some thor- i-oiild b.* necessary to .'h«;v/ what Mr. Madi:;ou 



ough reft)rni is necessiaryj which will bani-h 
frpi'culat ion on public measun's, in-^pire pru- 
<^*nceand industry, and give a regular course 
to the business "f society." JIov/ C(»mpletely 
do the 6entim«'nts here exprev-cd, apply to tli-* 
condition of Kentucky and to her h ^islation for 
Mrverul years! but the Unjjuagi' <.f Mr. Mad- 



t 



meant, iii what ha-; been quoted froniliim, and 
what tho-o who adti] ti'(l the cuiistitution in- 
tended, it can b<> abundantly funrn>hed by a 
recurrence to the history t.f the United Slates, 
imniediai'ly pieced in;; the ratification of the 
states; and here will be >een, in striking col- 
ors, -.vhat sort of b'gi«-l:i:ion the convention in- 
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tended to prerent. Rxmsay savr^, ii» l}r<; thini h'.-. wroiij^. ihi-n tliose who fomicd th*» con«titr.« 
Tolumo.TTili pa«jt,ofhU hi.-loiy of tin- rnitt'tl \\"\\ ;in«l tl.<» c v.ho r.itifud ir, did noJ knnxr 
Siates — "Stale l«'^''i>Ijitiiri'!», in 'ioi» UKiiiy iii- \\\i:i' \\\>y wi-r*' iluin:;. aiid f.iilt-d {•• Ji» what 
hlaiicf.s, yifhl'.'d tij tJiu 7M'ri'<^iti«-s ol' llu-i:" con- cviiv j-amlit! mhI wi 11. infoinird man vill ac- 
htiiuciits, and p;i-.->t'd I.t.vs, In- wiiiih llif cn-tl- l.nit^vli (i_M-. ih.y inlcndid -to do. Tlio histo- 
itors wir«.- ciili'.r ootnjKrllod t«i wdit for ]Kiy- rinns (.f thv liiiies w«.n» vrong. and the courtu 
iiicnl. or to tak'-piupnTiy al a valualion, or j>a- lia\ c ail Ivmmi w ron;^. This is strong; and bt»ld 
JKT mon y.Av." ;;r.Mind. i-jj-rially for tlio-G who do not ofliT 

To ])r<'vtiii ^inlila^ Iogi».lation, IhisolaiiM' of any snb-iliinti' fur []\r jirinciphr H.'tth/d br tht 
the constitutiion was adoplcd; and i> not the t'^mrt. TJm- oourr is right, and their opinioo 
twoyi'ar"*' rt-j)l«'vin act a prfiMsi- jiarall'-l of tlif will nrvfrli-.* n-V'-r^id. 

Irj^islation nuMitiontd by l<ani>ayY And ^till luMio-pii'sivo laws. oven wlun not prohibit* 
it i«i contiMidfcl that ihi* c<»nstiUilion jIik's not (mI by ihf con'-iiniiion. arc uniu>t anil iiipoli* 
a])ply toiil M trshall. in his lift' of Wa«»liin;r- tic; and i he nut-t ab-ohiU* d«*npot in an. kh* 
l«)n, pa^c b'5. aficr statinj; that two ^^rcal par- liL;htrn^<l am- ami civili/j'd coniniunitj. rarely, 
ticsjLTii'W out of lli.» I'llorls tor relief, shoHly af- if ivcr. vrniurc«* to ])iini>h hi.s :-ubj«'cts hy "rl 
ter 1 lie revolution, says that the ri;>nll of their ;»»>/ jarlu" laws, or l*o divrst ihcin of vc^t^.•d 
various and biitt-r ctnite-ls, wi-re relief, delay riuhlr;. by relr-iactivo o/dinajices. If the 1« p- 
and su'*j)en«»i»ni laws, which jinxluced ^n-at i>la;ure have ihi- [jower to divesi a vt»sti-d ritjht 
cnd)arra^sn»ent,by thif instabiliiy of tin' public lo prttj>eity, lluy niu>L have i!n']>ower to pun- 
couumIs. and wnnt of ctmfidence in tin* ^ov- i^h a citiz-n by an rr poitt fuctu law; a lav 
frnrnenl and individual^, slill furlher say^ — which d-rlaie'* vUai to l>eillei;al wliich wa-^ It- 
'•The hope and fear slill i<*inaine<l, thai llie i,mI. criminal which wa-> inuuci'nt, when it was 
debtor juirty w<»uld obtain the viclory at the tiont-. 

clection!%; and in^ti-ad «f niakin;L' the ])ainful ll i.^ «»f theis ence of constitutional lejj^isla- 
effort t«» obtain n-liel bv industnj and rcaiioiny, lion, thai ^o far a-« it can aihct Vf?»ti'd ri^rhls, 
many rested all their fit>j>''s on le;|:i>«laiive in- ii ^jiall be i»ro^]r(!iiv.' in its opemiion. Men 
terfcrence. 'i'he mass of natiomd labor ami enter in. os<K'ie;y J'or the pu^po^e <tt' liavin;; 5c.- 
we-alth was consitpiently diminished. In every cuinl lu them, ijivariably and certainly, ilmim 
quarter were found tlmse who asserteti thai it rights tt» which Ihey luroine eniitleir. by con- 
was "imiui-sible for the people to pay their tract, or olherw i.-e. The »»nly leirjtimate ob- 
debts, and in M»me ins"ance'» tnroals wen? UM-d jfc; of le;cislaii<ui is to mfoTCc tin" rij^jhts of in- 
fjir suspending the ndndnistration of jtistice, dividual^— rnot f/i?.s/r«i/ thenu \Vh:it would K' 
A'C." This lau;j:uair(J is very explicit and ap- Kiid<»fa law, which, on its face, should dr- 

})osite: notliinij can be mor«' trm*; it is verili»Ml clarrihai it >hould be in force from anil af.er 
)\ KiMitucky. Tho'ie whi> formed the federal ten years bi-fore its pa."«**a«n'Y Was ^uch a j»nt- 
Constitution had e^iH-rience on this subject, vi>ion evi-r >een in any lawV Hut l lie two 
which the ]»eop!e «»f Kentucky will ere Um'^ year-^' replevin act is iii;i'nde<l in ettVct. to lie 
havf.and resolved to prevent the eviU (h'picl- in forci*, to «»perale on iSjLthts which may liav#» 
<'d by tij" historian, from evi'r b«'in^ priHluce<l biM-n vi-stcd l»y law more than twrntv y^ars 
in tile United Stales, after the aihiption of the Ixfore its pas-aire. Hy tin- constiiutioir. the 
constitution. Is nol tin; extract ju^t read, a jiarties toc:tintract.s a:v tobeentitb'tl t<j/Ae /r'vfl/ 
faithful hisi(»ry of Kentucky, at this timcV W1//1/*. wlen their contracts an' to l»e f«/orrrf) to 
And ran it be]»retended that the con>titution, winch I hey were i-ntiiletl when llu'V weri-made. 
which intended to i^uard a^ain>t the evils 1*0' Jie wounl, said lie, c«)uclutle this part of his 
Well ])ortrayed. «loi's not ajjplv to theniY arijfnnent, by propoujidinij three siin[de quos- 

Rui these evidenc(»s are 'Well fort ilii'il by ju- tioiis to tho-e who are oj»po>eil to the vit*«r 
dicial decisions. Since the la'.e war. Xorih which he had taki n vif the>ubject: Isi. Iflh<' 
Carolina j>assed a relro Elective replevin law. /<7/<i/ obliiraiion of the contract is not the ri^tS, 
Its courts iledared it to l»e in violation of that of the ohlnjie to enfofc^' it by the potrev of the 
claufse in tho federal con dilution, which ])ro- Jaw, wJia. i' V.'t :3nd. If a retrospivtivV re- 
hibit.s laws im]>airin!; the obligation of cou- pU'vin of two years will not impair th.'i: loiral 
trai'ts, and the ])e()ple actpiie.-ced. Missomi obligaii»»n, what will impair t// 3rd. If the 
pasAed u similar law, and the c».mrts then.* lej,^i.«>laiuri' can constitutionally pa?»« such an 
gave a similar decision, which public smti- act, what can they not p;t>s wlllumt viola'.ing 
nient 8U.<taim>d. In Tennes.-ee was a siii^ilar the ct»n»li1utionY it i.** the duly of ever v one 
law, and a similar derision. Chief Justic** .lav to auswt-r thesi- tpi'-stions exjdicitly niul sar- 

r residing in the federal circuit ci^urt of KhtKle i:>factorily, Ix'fore In; arraigns tL«.' di^ciaion of 
sland. .sliortlv afler the adoption of the con- the cmirt. Let him answer tints, who can. 
Blitution, d(>cide(J that a similar law in that | \U- would next, and lastly, he ob^ervM, 
state was unconstintional. 'i'his decision wa^ pnnMvd Jo ausWi-r arfjfuments usi-d against the 
never rever>ed. Kvi*ry coart in the Unit<'d decision of the ctuirl — and thi^^he would dohv 
States, which has decide<l the ipiestion, has a cursory review of the iireambh* to the reM»hi- 
givcn the sanu' decision, as far as there is any.tion^. That contained all that had ever 
infi»miation on the sul);ect,and it is not j)roba- In-en thou;;ht of on that side before, and a ^rcat 
bhMhat any court will ever jfiveaditterent on*', deal more. He should nut be able to I'xaniinc 
Is itfhen fair, orju«t, or prud'-nt, to assert so it as nnich in d<-tailas he desin'd. and liad in- 
doi^mfctically as some have done, that ih(f ciuirt ] tended; he found him.-t If too much exhausted, 
of Kentucky ha?«dccid»?d wrong? If the coqrt' after havin^^ spoken thre* hoiirti, to occnpr tlie 
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floor much longer. H« would therefore hasten \po*fd liy law^ thftrc.ii »a attempt madt to con- 
to a conclu^^ion of his arj^nmrnt. afi-r a slnirf ifoiiiHl iliorn, as has bwn Bhowii. 
c«amir»ati«m of iho preamble; and in reviewing | In paj^e 5, it is contended that perfect moral 
it he had fxprcted to jimtlfy what he had al- obligation rosuUs from the moral schhc of iho 
ivady Said in charactcriskig it. obligor, and not from the obligees's riffht to uie 

co<.>rciv(> means. If this be true, what dilferenct 




from the fon.u>r. it i* Imuling onlv ii. c..,:- ' fv^V ■Wh.M.tl.is right doc. i«jtcxi»t.th«obh. 
SsandU acnomiMUtHl a%on.;L ..Jji^o,- .g« !-'"?■* ••.4..c..d t«. ...perfect, bnt « »«in •» 

iLe alter, it U d.-i......ina od a lk...vl obhgati...., ; "W'S«V ^'•"""V' ""l'- V? V'^f '/'", 'K^* 

«d is ox emallv biMdi.ig." 'V u..c l...c.-is«o >,.grida.i.t of aperfoct okliga- 

"■"* - * itiim; uj.< tin- very i-ssi'iicoof it. Ji the author 

AfltT using lliis language, could it liavc ! could have Kiiccw'di'd in this delusive idea, h« 

been imagined thai tin' aulhor could resist thi- n-uuld luavo the rcaiU'r to infer (for he waa 




does It "result from iho laws," wlion thorr is i would Ix' evideiil from thi<consideraiion — that 
no law r^Toy^nizing it or enforcing it? ^'he ■ if it dt>es not, then then: would be no differ- 
law must bi" in i4)erutH)n or it eann«>t inn)ose euce between legal and moral obligations* 
tlie. obligation. How is \i *UxUrn&lltj bind- n- hei her perfect or imperfect, boih depending, 
ing" if it be not the law which makes it soV according to the argument in the preamble, on 
111 this extract is given a very spct-itic delini- 1 the moral seiiK*. 

lion of both nunal and legal (fbligatioii. in | In the Kime page it iA asserted, that the right 
'which it is admitted t^iat moral obligation ' to use violence results from tho obligation, 
consist** in the ^i«</i«y/orc<! of conscience, and and is exerted to enforce it. It shoubi have 



legal obliiialion in the coercion of the laws of 
society. \V hat else has been contended ft>r in 
this argument, or in the opinion of the courts 



been recollected, tiiat it is not the obligation 
which is enforced, but the contract or duty; 
and that it is the right to enforce it which 



And how can the conclusion be avoided, that .creates the obligation— is its very essence; it ia 
>f th'.'reb;.' no/titf to Civici-, there is no legal ob- \ ab.>uid therefore to sav that the obliifation on- 
ligation, and that if the ctKTcij>n.of the law, or j force.'» the obligation, liut in the next ])agotho 
the right to useit, be su>ponded or po>tpoiied 
by the legislature, the legal obligation is im- 
IMiired? The autlior no wlu-re extricates his 



fallacy of the argument is sliown by the au' 
thor himself in a striking and ludicrous man- 
ner, by some illustraii(»ns of the principle con- 



aiid it is only fair to reiterate, that In- l»a^ su^- ! ^f the whole printed argument. He here a*ks 
tained the only ])rincij*le M'ltled by the court . ^ whether if B, a hunter, pnicure furs from C, a 
Bnt there is an evident incongruily in the ^r</;ipcr, and promise to return liim skins in ex- 
ftcMitiiiieiitsembAdied in llu' extract . In anolher ('hange, but fail to do it according to contract, 
Kcntence, moral and legal obligations are con- ti„i^ij, tJ^. right of C to exact repurati(»n by force 
fuunded, f«»r it \< asserteil that the "obligation , constitute the t>bligation of tin? contract, or dinra 
-which results from the laws t»f nature, re>ulls • jj^. j-jj^jn x^^ yx^a the violeiict^ result from the 
also fnim the laws of civil siK-iety." And is breaciitif the contract? And he answers him- 
there no moral obi ii^at ion, when there is no le-l„t.lf^ that tin" right to force results from t ho 
^al obligation, and n(» legal, when there is no br^.^oh. This is only an exemplification of tho 
moral <)bligat ion? AV here is the legal obi iga- • itlt-a which ha<< iuM*biH-n attempted to be re- 




wis the slave to be subject to the dominion of contract or its equivalent. But a better an- 
tis master. It was stated in am^tlur part of (swer t(> this case mav be found in the case it- 



this argument, that the definition given in the ^e!f. The aulhor here states, "the obligation 
]»reamble, in ct>incid''nce with th-it given by | to pay them (that is the skins) is of a ptrfvct 
the court of the legal obi iicat ion of a contract, 8ort;\' has the riirhl to exact reparation))^ 

force." The «iblit;aiion it is admitted th<>n is 



escaped the author, without <lesign. The rea- 
noii of that statement is imw api>arent, for while 



it is admitted that there are Ieij.il a^ w«|ll as mor- . [xjid not»a right to force it would consequently 
alobliga?iona, and that legalobligation is fm- 1„c,t Ik» perfect; and thcref 



perf<'c1, b<'cause C has a right to ft»rce; if he 

>rce it would consequently 
thcrefort it is the right to 
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resort to force, which alone constitutes -obliga- 
tion in the opinion of thcnuthor. After ha"- 
iugthuRndnuttril that the ri^ht to force consti- 
tuted ihe obli^tion, could it nave been believed 
tliat he would, iu the next flentence, endeavor 
to prove th<it the obligation re.<iulte<l from tbe 
breach of the contract, and that a vitrlntion of 
the contract was a violation of the obligation? 
But it may poit^ibly be F>aid thai he intended 
only to f ay that the right to use force resulted 
from the breach of the contract. Jf he did hi?^ 



w<!ll regulated pnn:munity have the same pow- 
iT? If Uh'V l»avo,they are more ab.«olnto than 
the Aufocrat of I{u.<sia. If they have not, then 
according to the argument in the prer.nible, 
they have fHily the puw*r of modifying the re- 
medial laws ^o a<« not to destroy t)r impair le- 
gal oWigalion, wliich is exactly what is urged 
by The court. Tlie argument:) illustrated by 
the traj)TJer and hunter are "obviou^«l7 and 
])alpably ' fallaciou<, and consequently the 
gn at superstructure built on them must fall. 



ease provti* nothing, except that the riglit tn ■ But iu pai^e d3, the author hints that tbe ob- 
forcc IK the e«5«enco of tlie onligaticm, as by the ligaMuu of a cuMtraot eoM?:ist.s in the time given 
couil decided: f»»r eonctiding tlial the u-e ofibv its trrnisfor iKrforiMriTjci '. Nothinij is more 




thu right or obligation. i»u». on il:e >aiiJi'|iin!i of .1 couiia-" in tii" ]:riamble, tluTL- ara 
page the huiiler aud traj)i>«'r figure in anoihiT llirii', jill dillfrrt tii.aiultwu jjaljmbly wrong, to- 
and equally strange altitude. Jt is a^krd wit: that i; i< ilu* iMorr.l i M'^ation, and that it 
whether could not; if he chu^e, have Lrivon . is tlie time: and om* in ixaci ct)U-onance with 
B indulgence, atid wh<'lher tlie obligatieu of .that givin by ihr cuurt, tn-wit: that it is tbelc- 
thc contract would thereliy hav« Ixvn impair- gal rij^ht to cirtoivf tin- contract by legal m<-an?. 
cdT It is difficult to giv« a grave answer tolOu wiiich of iho^e d^finitinus di.M»s the author 
this, and ithhould only Ixi answered bv auoth- 1 n-ly? Only t)iie will suMain liini, and that in 
tr question. Could not the erediiorliave in- 1 th»M«ie giviii by the court, and therefore Iw 
dulged the debtor in the cave di.'cided by the " '" ' . * ■ .... -^. ^.i !i » r. 

court? Could he not have for»;ivcn the "debt? 
And would that have impairiMltho obligation? 
The constitution did not intend to pmhibit a 
creditor from being genenMis to hisjcbhir, but 
only to deny to tlie l«.'gi>lature that ])rivib'gi» 
witiiuut the consent of the creditor, hut B and 
C, lK»foro thev retire, are ea^hUjiUd in a still 
more extraordinary attitude. It is asked on 
the same page, whether, as C had a riglit to in- 
dulge U, ."ioeiety to whom C has yii-'ldcd »hc 
right to UhC force, has not the same fight to in- 
dulge him? Can any oun believ*; that this 
que.stion i^^ asked 8<>riously? la not: the author 
caricaturing his own argument? The doctrine 
which he is endvuvoring to illustrate I hrotigh 



forliliifs the deci>i()n of th-' court, whib? he is 
endeavoring to nndorjnine it. But why did 
h«^ n«)t plainly and «»iKtdy give soni«3 single 
idea <if legal obligation, Jind show ihiU it was 
inconsistent with the opinion of tin; c<»urT? 
The only auj-wer i>, Ix cause it could not K* 
done. 

If then* wa-i any attempt to ^how what i* tho 
hgal iibligation *«»f a i't»ntract in tbe whi»le 



I 



pre:imble, exce[»t tht»-e lh;<.e which be h:idan- 
nnadvertttl on, he doirLu, he sai<l. that the 
aulhi>r, or fome other L^entleman, would put his 
tir.geronit. it could not l.-- shown. NVhere 
thf'ii is the long argument? It i«» va:ii*ihed, is 
intaiii^ibli'. invi.-ibie, incom])reliensible! 
He might, In- said, safily here leave the pre 



his dramatis persona', the trapj^er and hunter, ; ajuble, but he felt it :o be his duty lo notice it 
iti in plain 1- nglish this: The gentlennn from .still furtlur. 

Jefferiion has a right to ^ive aw.ty his whole ! •n})a'^e fc<. it is statid that Montesquieu lavs 
estate; therefore t lie legi-laiure can give it. I it d<»\vn as jjoliiicalorihoilu.xy. that lawsought 
noUna voUfis, willing or unwilling, l^it the !t«> be relative to the nature and priueipU of tho 
gentleman would not submit to such "usurjia- j government, and the climate of the ci»untry. 
lion." lie W(»uld say, that althtmgh h«' had | Tliis i> a self evident truth, a political axi<Kii, 
surrendered to HK.*iety the right to compel his i and it is a strong aijjumenf again^l tlie d«K:- 
creditor by force, he had nor vieldtd to them i trims inteiided lo be maintaine«l by the u^e of 
the right toehet for him whetfier it shonhl Ik* j it. The principle «)f the government is jus- 
used, and that the constitution reserved to him ticf. its nature euualiiy of right, irs objt ct is to 
the exclusive right, lo his own j>ropertv, tlie enforce, not to impaiV contracts. Con fi mn tu 



rij^ht to give it. oi- to recover it, when he should this fur.dan.ental principle of le^islaii.m re- 
think fit to demand the c»M'rcion «»f the law. commende<l by Mtintexp.iieu, andtliere will li- 
^Society has not t4»o power, in these United stability in your conn-els and Cdi.tidertoe in 
States, coiistitutionallv.lo laki- away the ve«»t- ! vour ac'ts, anil tin- .«^pirit of legislutiori wilMv 
ed right of the individual citizen without hi< ^wi^e antl const it utiDual. iJut i;ever permit the 
cun^-eut, or without returning him an equiva- ; atnu sphere, tiatuval ori»oli:ical. wlioiber torrid, 
lent. !teni])erate, or fiigiii, to ili^isolve the principVs 

But the trapper nnd hunter illustrate the 'of your governniint: a<lhere to Montesquieu, 
whole argument of the preamble, and if tin' I aiul your ccmstitulinn is safe. If tlieautlioref 
principles in tlu-se exemplitications are un-|thi' pnambK; e.\i)ected to prove nuyihiii'" bv 
Found, the wliol.? (hictrine is radically wn»nir. hi> 'jnot.ition, it wa-', that when the ]>«ilt'ilc3l 
Doi'S any one believe that, becau>e thehunTi-r alnici-phere is heattd, the constitution must 
had the right to release ih^^ trapper from the, ln-nd to it. If the qnoiation pr<ive this, it 
obligation of hi^ contnb'jt, the le-jilWure iu alprtivc to«jm"ch;if it ih)not, it prove.< nothing, 
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€Xco])t that the principles of the govGrnment, 
or in other words the constitution, must con- 
trol fts legislation, which is good doclrine, and 
dectsive .of this contest. 

But on the next yugc, and in the same para- 
|rraph, we have, said he, a btill more eltraordi> 
uary idea. The aulhor here sajs, "strange that 
in a republic the appellate court should have 
selected fear, the principle of despotism, as 
the motive to duty. What is the principle of 
all law, human ahd divine? Is it not to com- 
pel, by its sanctions, conformity 'to its provis- 
ions? Does the lav persuade, or does it co- 
erce? Why does the law denounce punish- 
ment on the crimitial¥ Is it not to deter from 
the perpetration of crime? And does the law 
in this instance appeal to our fears, or our vir- 
tue? If the virtue of mankind were our only 
security, all govern nrent wouM bo unnecessary. 
But it is the nature of all j^overnmeut', to com- 
pel subniis.sion to its mandates hy force — a leg- 
islative act would not )k; law unless it were 
coiupulsory. The obligation of a contract 
•would be nothing unless lire law should en- 
Ibrce it, whether the pnrties have virtue enough 
or not to comply. It is tnily when their own 
nvHim of justice will not prompt a compliance, 
that the law conmels. Inifeis tike only object 
of the law, its only use. 

Ou the next page, it is asserted that if the- 
decision uf the court be correct, the states "are 
in very de4Hl dwarf imafaUr" if b<?cause th« 
foderaf constitution must control the statt^, 
they are vassals, amend the constitution, dis- 
Rolve the union. The states have Hurrendered 
the right to impair the obligation of contracts, 
and cannot now complain uiat, without it, thc^ 
we vassals. Hehides, they have, by .this sur- 
render, only denied themselves the power to do 
wrong, to do injustice. The people will not 
believe that they are vassalSf altlkough the gen- 
tleman from Jeffer>on (Mr. Kowau) is $io 
kind as to tell them so. They have never yet 
felt the yokes nor heard the clanking of the 
chain ^hey know that they are fn-e. and are 
determined to continue free. They know too 
that their liberty is constitutional — that it 
consists in t^e integrity and stability of their 
constitution, and as long as they shall revere 
that and their (iod as they i^hould do, they will, 
they must be fiee. Thqy are not vassals, be- 
cause they have not the power to impair con- 
tracts; they are only the more secure, the more 
free. 

In the next pag« the author asks, "can the 
armor worm conquer Kentucky?" To this it 
in only necessary to resinnid by retorting an- 
other question! Can tne little spark wliich, 
by consuming the property of a citisen, involves 
bim in inextricable ruin, conquer the sovep- 
eign power of Kentucky? Can the legislature 
restore the unfortunate victim by taking from 
his neighbors a i>ortion of their superHuous 
property and giving it to him? If tlit.'y can- 
not thus relieve him the author of the pream- 
ble would, according to his argument, infer 
tliatthey arc not 9ot>ereign. They cannot do 
it, and in, notwithstanding, a% sovereign as it 
is proper that thej Bhoald U*. 



Ilut; said he, on the same pa^ there is a 
tlireat in din^uise. The author, in speakings 
of what may oe tho consequences of the de- ^ 
ctsion of tlie court, makes this qootation from ' 
the Holy Bibic*t ''And David then>fore depart- 
ed thence, and escaped to the cave of Adullam* 
and every one that was in distress, and every- 
one that was in debt, and every one that was 
discontented, gathered themselves unto him, 
and he bt^came their captain over them." 

If there bo a David here .who wishes to hoist 
the stan<iard of rebellion, round which may 
flock thX^ desperate and discontented, let him 
be told that ue is a traitor and not forget the 
traitor's fate. He whotliink^ that the p(>ople 
of Kentucky arc prepaR'd for sedition and rev^ 
olution, will find himself, after experiment, n^ 
much mistaken as Aaron Burr was. But if 
there l)c a David in this House who wishes to 
retire with his followers to the cave, let him 
go; it will close ou him and hide him from tho 
light of virtue and patriotism forever. His 
name may thus acijuire immortality, but it 
will Ih' the ininiortnliiy of intamy, such as that 
of ^rostratus, who burnt the temple <^ iiphe- 

On the next page, the author oomplains that, 
if the legislature cannot pass retraspectivo 
laws to o]>erateon contracts made before their 
])asbage, rhey can itot -administer relief until af- 
ter it sliall have become unnecessary. And this 
is tho reason why the convention only pro- 
hibited laws impairing the obligation of con- 
tracts already made, because, as there would, 
be no ]>re.<8iug motive influencing legislatures 
to pass prospective indulgence laws, it was on- 
ly necessary to prohibit that which they might 
have strong temptation to indulge in — retro> 
spex^tive legislation. The obligatii>n of a con- 
tract cannot be impaired hy a law in force 
when the contract is made, for it is the law in 
force at the time which alone constitutes the 
legal obligation. 

In page 16, the author complains that tha 
thirdjudge invokes t^ his aid, in construing the 
contested clause in the constitution, *'the 
ephemeral efl'usiuns of the revolutionary period 
of the American History.** Of all the objec- 
tions which the most fertile imagination, or the 
most fastidious criticism, or the most malig- 
nant envy, could have conjured up against the 
reasoning of the court, a man m his sober 
senses never could have conjectured that a re- 
currence to the history of the events which im» 
mediately preceded the adoption of the federal 
constitution, and which alone induced the 
adoption of (he clause in relation to the obliga- 
tion of contracts, could be deemed by any one 
in quest of truth, to Ix* improper or useless. 
When it is important to ascertain the import of 
any clause, what is a more sure mode of doinff- 
it than to recur to the causes which prompted 
it, and the objects of those whopeniuKi it? Bui 
the author is p.'-oyciki^d with one of the judges, 
for adverting to the.se authentic sources for con- 
firmation of his opinion, because they are au- 
thentic and deci.sive of the controversy. It 
would haTebsen much better for him to have 
* examined this historv and endeavored to aTold, 
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itn illustrttionn. His not harini^ done ku is iWhft her t hi* L'^islaturo hart* pHiWer to suspend 
•▼ideitcu that ho could not, and ihat, then- 'a in* particular law, is a (}uc:«tiua always tub* 
fon;, the conclusions drawn by thu court arc; |durcrinined by ixtiniiniufj^thcoutirc fwdcral and 
just. But as hu had already spuki>n in. th(f>tat(t constitutions; and if the siupi'nMua be 
proper place on this subj^^ct. he would not, said ! contrary to any provi^imi in (tithcr, it is uuau* 
hk, say nion;now; he had only refrrred to it to tb«)iixi.d. VN h"y the suj'poudinjj j)owfr wai'al* 
Hhow the despcrationlo which the author of iluded to in tin' prvanAiIe, it rfniaiiis fur sum* 
the printed b(Mik must Ik> driven, when he at- our of more than common ncunieii to di!£covt*r. 
temptA to make the use nf it which he dues. | 'i'lic court iu tlieir dvci<^U>:i have n^t repealed 
IJut a still iui>n* xtriking df>*tittitiou of re- any law, a>. ha-j In-en already sh^iwn, and it is 
ffourcc is dif^played by the author on tlu' »an)." equally, and if pootibie more certain, that 
pa<^<». He lujrc quotes th«* 13th «nd 14ih mc- ;thi'y have not ri-pealed or di.«rf»;ardfd jiuy coo- 
tionsof the lOili article of ilu* Kejitucky con- istitutional])rovi>ion <ir principle. If ihe lofr- 
stitutiun, wliich declare "that courts shall b<.? lislaturt* have the power to su.'^pend. all law, it 
«p«n.and every person for an injury «lone him would be difticult trt jHTceivc the eflficacy or 
in his lands, ^(mhU, (frc, jiAtf/nuivir renudy by U»bjirtt)f m;iuv wi-e and important provisioBj 
due cours*' «if law, and right and ju^tio•>adrntli' iu the fed-.-ral and state con's! it ution**. 
istercni without >:ale, tK-nial, or dttuy," and' On the next paije t lie author gravely asks 
"that nopowJTof susjx^ndiiiL'' laws>liall bcex- thi'* que^tion: "Ibw happened it that tb«! vn* 
ere ised, except by the lejjfiMatureorits autln>r- 'lijuhti-ncd Htate of Virjjinia }ia> been TiiJatini^ 
ity," and then says that the "jud«jfs havi' m»t the ubliiyationof contrncts since tli« year 1i4t», 
only rei>ealed the laws (»f their >tttli', but they and thai none of her s^iateNmen or jucipes had 
hart) repealed the 14th article last above the acumen to difcC<iTer it?" Before 4 hi^t qn«t- 
quoted, of the constitution of their ^tate." tion was pn)])oun\led, ihejauthor ovi|Erht U(»ri»i 
what process of reasoiiin^ has conductud the, have forj^u ten that the Atieral coni»titufii>ii did 
author to this conclusion, it would Ix* ditlicult not ^(» into elfect until the 4th day of Mardi, 
to know. Does he hUppos4.»that the le5i>laturei 17^9; ami that b»'fon» that era th'oro wa-* no 
of Kentucky can Kuspeiul the o])i-rat ion of any con.<4titutional ])rohibition of the passage; of 
law, in deifance ofliie federal con^^ti tut ion, or Ha wr; impairini; obli<^ations, and that to pre* 
even of the constitution of Kentucky? Does he vent such legislation In future ij'as the only ub- 
suppose that t ho state constitution rrpealn the <j<?ct of the claus<* in the federal constitution 
fcaeral? He says that Kentucky was n.'Ceivi<l prohibiting it. The practice of Virpfinia. then, 
into the Unit»n with this clause in herconstitu- ■ iK'fore I7^f), proves nothinjf; and no evidence 
lion. True; but those who adopted her sup- has b«M-n produced of her since j>as.sin^ rrtro- 

Eofled,as every houest man in his si'nses now >pectivo laws extendintc replevies. If sheer- 
elieves, that the lej^islatun* would only have er «lid pass such since, they wero^tMjn repealed, 
power to iiuspiMid such laws, as they we're n<»t an<l a question was never »>ubmittvd to her 
prohibited by tho federal constitution and that 'courts on their constitutionality. If it coold 
of Kentucky from suspiMidincf. If the le^isla- hv. shown that such a law hsul liocn pasMd. 
lure pass a law which vests private rights, and drcid^'d to be valid bv iho court*, the 
they cannot sus]K'nd or repeal it f^o its to sus- 'caso would present some shadow of an^meat; 
pcnd or divest the riijhts. The unly meaning" but until this be shown, there is nothing even 
of tho clause is. that there shall bono power ]dausible in the idea su{rg(>8ted and intended 
to suspend laws, except by the legislature. It to be supportei.1 by the intern>gatory. 
was not intended that the legislature should. In pai^e 19, the author urges an argtxmcr.t 
suspend any law, but only that such as eould more futile than any which have been noticed, 
be conHtitutionally suspended, cfMild «>nly bo He here seems to think, that if the two V6ar>* 
suspended by tht* legislature. No power of replevin act be void in its (Operation oil cm- 
repealing laws can be exerci:«ed except l)y the' tracts, made bef(JTc' its passajiycthtro wiHild be 
legislature. But thu legislature canimt repeal no replevin, because that act repeal^ all other 
laws HO as to divest vested rights. It is only I replevin actsi Has he forgotten that if ih* 
necessary tolookatall the provisions of the con- two y<'ai>' replevin act be void, it dois not re- 
Atitution to ascertain theextent of the suspend- peal tho fornnir acts? It would be difficult Tu 
ins power, if indi'ed any doubt can exist on the suppos(.<that a nonentitv could destroy au ec- 
Kubject. The legislature alone can susjM-nd ' tity. If the two years' act be void as to all 
laws; but the federal constitution declan>s that contr:icts xuade befon? its pasnaij^o, it nsults 
they shall not impair the oblig.ition of con- -that the Inw which is intendecl to be repealed 
tracU. Place the two provisions in juxtapo-»i- , by it is still in force, so far as those contnrti 
tion, and the diflicultv, if anv exist, vanishes, are concerned. 




power to suspend laws, it is with the tjualifica- . point. But it may not be inipropor to i»bs«Ttf. 
tiOn that in its exercise the obligation of con- 'that if the constitution had Uou silent on tlw 
tracts shall not be impaired; and if by suspend- subject, the state legislatures would yet ba" 
in^ a particular law, the oblig.ition be im- 'the power which they taj mt!ch abured wb« 
paired —th* su-pen<ion is uncoii^litutional. thoy had it, of impairing the ublicnttion of c*«- 
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tracf>. The const it utiuu odI/ withdraws the 
powi^r to impair, it d(K;s not deny all other 
power, to make stronger and more binding^, 
^c, and there was nu necesi^ity to extend the 
prohibition furthej than tht; convention did; 
for thcro was uo danger of any other IcgiHla- 
tiou in relation to contracts, tuan that which 
is prohibited. 

Id the next page it i?* urged that the legisLv 
tiiTc may, by a re-organization of the cugrUt, 



ed by a scnie of duty tohii country, and to the 
cause of truth and the constitution. He hoped 
therefore that any thing irhich he had fioiil 
would not wound the scusibilitien of its author, 
or of any om who may co-operato with him. 
Each is entitled to his own f>pinion, and is n*- 
sponsible only to his conscience und his con- 
stituents fur its exercise; and it is the duty of 
all.soto act, as not only to de9erve the appro- 
bation of the people, but to enBure the peace of 



postpone consenuentially th<.' enforcement of j sound conscience. 

contnict5»; and that therefore they can doitdi-j He would, ho said, now, in a very few 

word-*, answer an argument he had heard in 



rectly. If the le|j;isiaturo make a convenient 
and reasonable change in the courts, fur the 

J>urpose of improving them, the object beinj^ 
egitimate, the act is Cf institutional, because it 
is expressly authorized by the constitution. 
But a total occlusion of the courts, or postpone- 
ment of their sessions, for the purpose of aelay, 
^would be an abuse of power — a perversion of it 
to an end interdicted ny the constitutif>n — and 
"would therefore be unconstitutional. A per- 
version of delegated power to a purpose for 
-which it was not only not intended, but which 
is cxprt^ssly prohibited, is as unconstitutional 
And void as if the act wen* done without au- 
thority. If the legislature cannot directly 
postpone the remedy, or suspend it so far as 
previous contracts are affected, they caimot do 
it Indirectly. Congress have power to declare 
^rar — death may be one of its consequences — 
yet Con^r(>ss would not have the power to or- 
<ler the death of the people by a direct law for 
tlist purposOi So the legislature have the 
power to n>gulatc the courts; delay may be one 
of the consequences of exercising this power: 
but the legislature have not therefore the right 
Co legislate for the purpose of delay, or to pio- 
^uce it directly. It woald be very absurd to 
suppose that uccause an accidental inconven- 
ience may result from the honest exrecisc of a 
jpeneral powcr^ therefore it would be lawful to 
effect the same consequence directly. A hab 
the right to clear his own land; if, in the hon- 
est and faithful exercise of this right, a tree 
accidentally fall on B and kill him, A is inno- 
cent. But if the tree had been wantonly felled 
for the purpose of killing B, A would have 
iMwn guiltjr of murder. In the one case he 
woula be innocent, because the killing of B 
was an accidental consequence of A*9 exercis- 
ing his right to full his timber; in the other ease 
he would D6 guilty, becauae he perverted his 
gcnend right to cut down trees to an illegal 

Siipoae. These familiar cases are sufficient to 
ustrate the argumcuL It will not endure 
scrutiny. 

The remainder of the book under review con- 
sistsd principally of references to the decision 
of the dourt of Appeals. He would net again 
notice these, he said, becauso he had before 
done it. He would therefore leave tbs book, 
■lt«r what he had said of it, to its fate. He 
had eiamined it flreelj, but ho thought candid- 
ly and fairiy. It was now public property — 
tbe state had paid for it— and ererj citisen 
had a right to toink and speak without reserre 
of itsdenMrits as well as merits. He had done 
■o; and Mt sate thai he had been only pnxnpt- 

10 



conversation. It is not to be fotind in tho 
book, it is too fallacious even for a placo 
there. It is this: If a man make a contract in 
Virginia under a three months' replevin law, 
and afterwards come to Kentucky where the 
Replevin is two years, would he not have a 
right to replevy two vears, and would that im- 
pair the obligation orthe con tract Y He would 
certainly have a right to replevy two years, and 
that would as certainly not impair tlie obliga- 
tion. And the reason isobviotis; the legiida- 
ture of Kentucky can only legislate over the 
citizens and soil of the state; and, in doing so. 
do not invade the rights of others; and when 
a citizen of Virginia comes to Kentucky, he 
must submit to the laws of Kentucky. In the 
daso put, the contract is not impaired by the 
law of Kentucky. If it be impaired at all, it 
is by the obligor, in withdrawing himself from 
the operation Of the laws of Virginia. The 
lex loci governs the construction of the con- 
tract— tlie lex fori its enforcement. The Icgis- 
ture of Kentucky can only legislate over con- 
tracts made in Kentucky, and tuey cannot im* 
pair the obligation of those contracts. They 
cannot legislate over contracts made in Vir- 
^nia, and therefore do not, by any legislation, 
impair their obligation. 
He had endeavored, he said, to sustain the 



decision of the court, by such arguments as 
had occurred to him; and he had taken the lib- 
erty of fortif ving those arguments, by the print- 
ed preamble to tho resolutions, which he 
thouffht he had done. He had perhaps mani- 
fested too much seal. If he had, he hoped to 
be excused; it was an honest seal in the cause 
of the constitution, and of the best interests of 
the people and their posterity. If the resolu- 
tions be adopted, a precedent will be eetah- 
lished which will unhinge the coostitution, 
and render the legislature supreme and abore 
the constitution by which they are created. 

The country maybe thrown into cemmotion, 
and the public mind into great effervescence, 
but no relief will be administered. It had 
been stated that the principles which he advo- 
cated are not republican. This had no ter- 
rors for him. He cared not for psrty names or 
denunciations. His only aim and wish was 
to do right, and it would be rery difficnlt to 
determine what some men meant by repubU- 
caaism. If the constitution is repuolican— if 
instice is republican, the principles which ha 
nad endeaTored to defena are republican. If 
to pin one's fluth on another man% sleere; if lo 



set with the w^antj, right or wrociv'WKtt dL 
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Bray like; if to sacrifice conwience and ludg- 
mcnt at the shrine of popularity; if to ilattef 
the people and incite them and'array them in- 
to parties, to ninunt to power and influence, 
whilst their real interests are disre^rded; if 
to play the mock patriot and proscril^ freedom 
of opinion, of conscience and of speech; if 
these constitute a republican, he disavowed re- 
publioanism emphatically and indignantly.] 

imI dictator of con - 1 



DQt if to pursue the unbinH&ei 
iiclence and judgmentr^if to think 



f»»r oiip'h 
self in defiance of the opinions of oth(>rs — if to 
love the constitution and respect the people — ; 
if to do right, however unpopular, and aujun* 
error, however popular — if to exprens opinion 
ewdidly, independently, and fearlessly — if to 
revere oneV country, and fet^l solicitude for its 
permanent happiness and honor — if to lovo 
equality and despise demagogucism; if these' 
are badges of an orthodox n'publ ican, he would , 
without egotisin, claim the honor of iH'inf? an 
undeviating republican, in the most sterling 
import of the appellation. His republican if^ni 
was not in professions, but in practice — not in 
words, but in deeds. It recognized the sov- 
ereignty of the people, but required their hu- 
premacv to be displayed conformably^ to thtnr 
pc^iticai compact, ifebeliovod that in its in- 



violability conaisted not only the sovorcignty 
of the people, but their peace, security, and 
happiness. Let them alone, they will do right. 
Do not entangle them in an unnatural and un- 
profitable contest among themselves; do not 
force thom to dcfiv the authority of their coa- 
stitution, and pi'rnnps the powrr of the general 
goTcmmcnt. 

Preserve th'* conbtituiion and xlie bunor of 
Kentucky. This can only Ikj done l»y rejectin| 
the ronolut ions. Let me ouct^ more. Raid be, 
)K>sccrh you to appeal to your judj^montu, and 
let them control your vott-s. Kcfraiii fr(»m as 
act :it which your posferity may blush; trajtf- 
mittotheui, as your best legacy, vout coiistita- 
tion unimpaired, and consecratc-U by yuar vea- 
fratiou; thi^ will <'n<ureitA longevity aiul their 
happiness. 

Every other ^tat(* in the Union is now trau- 
quil and prosperous. Why is it that Ken- 
tucky, the Delta of America, should be dis- 
tracted and harasses] ! It is hor Iegi{»lation, her 
parry and petty strifes and 8trugfflo.s. Bnrj 
them nil— surrender them at the altar of your 
country's good. Return to a stnble and consti- 
tutional policy, and Kentucky will be regemtr- 
atedf ana her people once more rallied uHatr tk 
i^andard of Justice and the Contiitutian. 



PRELECTION. 



On tUc 20th December, 1824, another long and fulminating pream- 
ble and resolutions for the removal of the Appellate Judges by addresi 
were adopted by the House of Representatives by the following vote: 

Yeas— Mr. Speak«r, Messrs. Booker, H# O. Brown, Buckner, Buford, 
Caldwell, Carter, Chenovvith, Clarkson, Coleman, Coaby, Dallam, A. H. 
Davis, S. Davic-'s, Forrest, Fulton, Galloway, Garth, ,1. G. Hardin, M. 
Hardin, Hodge, Holt, Hunter, Joyes, Litton, iMarksberry, Mason, Mau* 

Sin, Mayo, M'Braver, J. M'Conneil, Middleton, Morehead, Morgan, 
[osely, Mullens, JNlapier, .1. Patterson, Porter, Prince, Riddle, W. llob- 




igat4^ 

Nays— Mcsrfrs. Bates, Breck, Brents, G. 1. Brown, Chape/e, Cox, Crit- 
tenden, Cunningham, Evan?*, Farmer. Ford, Gibson, (ioggin, Gordon, 
Green,Gresham. B. Hardin, Kennedy, J. M. JrConuell, Miller, Morrii, 
New, Oldham, W. Pattemon, H. C. Payne, W. 0. Payne, G. Robertson, 
^epherd, Simpson, Sterrett, R. Taylor, Thruston, True, Turner, Wick- 
liffe, L. WiBiams, WiUis, T.P. Wilson and Woods— 39. 

Two-thirds, as required by the constitution, not concurring, the Judges 
were not removed. But the Senate, anticipating that result, had, on the 
9th day of December, 1824, passed a bill to abolish the Conrt of Appeals, 
and organize a new court, under pretence of '^reor^avizmg'*^ the court. — 
The Senators vote on that bill was as follows: 

Those who voted in the affirmative, are, Messrs. C. H. Allen, J. Allen, 
Ballinger, Barrett, Beauchamp, Daniel, Dawson, Dennv, Dudley, Ew- 
ing, Forsythe, Hughes, Lyon, Maccoun, Mayo, P. N. 0*Bannon, W. B. 
CBannon, Selby, Smith, T. Ward, Worthington and Yancey. 

Those who voted in the negative, are, Messrs. C. Allen, Beaty, Bow- 
man, Cameal, Crutcher, Davidson, Faulkner, Floumoy. Hickman, How- 
ard, Lockett, Muldrow, Stephens, J. Ward, White and Wickliffe. 

And the House concurred in that bill on the 23d of tho same month, at 
MBdnighty in great ^umu//, by the following vote: 

Yeas— Mr. Speaker, Messrs. Booker, H. O4 Brown, Buckner, Buford, 
Caldwell, Carter, Chenowith, Glarkson, Coleman, Dallam, A. H. Davisi., 
8. Daviess, Forrest, Fulton, Garth,.!. G. Hardin, Hodge, Holt, Hunter, 
Joyes, Litton, Marksberry, Mason, Maupin, Mayo, M'Brayer, M'Con- 
neil, Middleton, Morehead, Mosely, Mullens, Napier, Porter, Prince, 
Rkldle, W. Robertson, Rodman, Roundtree, Rowan, Samuel, Shortridge, 
Sack, Spalding, Stephens, Stone, Summers, J. Taylor, Thomas. Wade, 
WUcoxen, W. C. Williams, W. Wilson and Wingate— i4. 

Nays — Messrs. Bates, Breck, Brents, G. L Brown, Chapeze, Cosby, 
Cox, Crittenden., Cunningham, Evans, Farmer, Ford, Gibson, Goggin, 
Gordon, Green, Grcsham, B. Hardni,M. Hardin, Kennedy, J. M. M'Con- 
nell, Miller, Morris, New, Oldham, J. Patterson, W. Patterson, H. C. 
Payne, W. C. Payac, G. Robertson, Shepherd, Simpson, Sterett, R. Tay- 
lor, Tbruston, Triplott, True, Tamer, Watkins, Wickliffe, L. Williams. 
Waiis, T. P. Wilson and Woods— 43. 

The argiunents against the bill were elaborate and exceedingly able. 
And, in ttiat debate, Mr. Robertson delivered the subjoined speech. 



SPEECH OF MR. ROBERTSON 

On the Bill to Re-Organize the Court of Appeals. 
[Dclivorod in ihr Hou^e of Kpprt«oiitative> of Kentucky, Dec. 23d, l*^24.] 



JMr. RobcrLsou said, bo di<l not expect to bo 
able to add many rays to that 11o<kI of lijjht 
irhich had 



triumph of reas<»n and justice orer passion aud 
violence. I shall have confidence in the iDiel- 



already been poured t)n this luo- jli^'ence and virtue of the i>tH.iple. They art iht 
mcntons subject, by his friends who had pre- j safest depository of our ri)f»ht<. Thoy mav be 
ceded him in the argument. I'hat li^ht had ' deceived for a while by the ambitious aiM^ di>- 
notbcen extinguished; It is inextinguishiible; i signing, but after suifecicnt deliT>cration, the 
it ts the li^ht of reason, ami of truth. Tlie ' ddusion will vanish, their fervor will 8ulwid.; 
unconstitutionality of the bill under consider- into the calm of that right reason wliich thoy 
alien had been portraye<l in the brightness of j^ossess, and which seldom, if ever, crra. He- 
Kunshine; yet, when h'usaw thecim.stitution of fore that augi)st tribunal thi^ uiiesti(»n must 
his country about to be violated — when hi* saw ■ come; and it requires not theepint of prophecy 
the main pillar in the temple trembling, and tt> pr<?dict what will be their verdict: tlii-y will 
tottering to its fall— when he saw the altar of pronounce their jud^uent irrevorsiblv, and in 
justice about to be profaned, silence would 1.k) tones of thunder, unless I am a total sinuiccT 
treason tohis own cons»oience, and to the most to their character. They will understand this 
sacred principh^ of free frovcrimaent. He bill; they will consider it a'< the de-spt^rateei- 
should speak plainly, and with that freedom p<Hlient of party and individual aggraudixe- 
vhich the magnitude of the subject required, mcnt. TJiey do not feel the inAueiice of any 
and which would become a freeman, the Mag- . of the little, personal or nordid motive*; whicn 
na Oharta of whoso liberty is endangered, may sometimes animate the aspiring. Tfaey 
And he only asked that attention to his argu- ; have no pi^ty ambition to gratify. T-hey do 
ment, which the duty of every member to Tiis rH)t envy their judgi«, nor covet their umces. 
oath and his constitution, recjuires him to ^ive All they desire is good, equal laws, steadily^ 
to all that can be said; and if he should fail to wisely, and honestly administered. They are 
convince, or even bring to doubt u solitary a magnanimous people, an intelligent pisjiple; 
mind, he should at least stay for a few mo- and although some of them may be somewhat 
ments the blow that is aimed at the constitu- depraved, by the demoralization of unjust lec- 
tion, islation, and the relaxation of sonic of the most 

I had thought, said Mr. Robertson, that the consecratcid ties, social and political, thi^* are 
thick darkness which had overhung the pol it i- yet a virtuous and a just people. They dc- 
eal horizon, was beginning to leAirc before the spise whatever is stained with dishoiior«-they 
light of truth, and that I could see the dawn- arc the same people who assisted in achieving 
ing of a brighter and happier day for Ken- the civic victory in '98; when aomc <»f thoM 
tacky. But never did she sec so dark and per- who are now in the van of the multitude, cru- 
tentous a day a.<< this: this is her most eventful sading against the judiciary, were in the: cnc- 
crisis. J^he'is about to determine^ not wheth- my's ranks — tliey are tlift same people wjo de- 
er she will put down her judges, but that con- nounced the alien and sedition acts; ^hilit 
stitution, which is now under trial. In all the some of th<»se who now swcIj the chorus against 
nginga of the political storm, although the the judgi^s advocated them— 4hey arc the same 
jBood of party had threatened to deluge much people who poured out some of thoir richcsl 
of the social and moral region, and leave scarce oluod at Raisin, and conquered at Orleans; 
any monument behind its desolating career, whilst many who are now patent democrats, 
jet 1 had hoped there was one consecrated were railing at their firesides against the justice 
spot on which the political ark might rest in of the war. Such a people wiU never aanctioa 
safety; that spot is the sanctuary of justice, legislative stealth. Thov will tell you, nir, that 
Bnt even that is about to be overwhelmed; and if the Judges deserve to uc remoo'ed froin office, 
whenever it shall be, the patriot may despair of they (the people) have prescribed 1o you tha 
the commonwealth. But I will not, said he, onlymodes in whi<fti they intend that you shall 
yet despond; the restorative is with the peo- act; that to attempt to effect the eiiu in any 
pie; they will correct our aberrations, and other mode, is treachery to them, and worse 
prove that they are determined to defend their than treachery to oursidves. They will tdl 
cciDititution» even against the attacks of those ui, that if tue judges must bo rvmoved, it 
who assail it in the abused name of liberty. should be done openly, fairly anddirectlr, imC 

Whatever may be the decision of this house insidiously, indirectly or sneakinrij; tLat it 
on this bill, I snail not despair of the ultimate must be done in such a manner as wiu be com' 
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patible with the character of a brave, frank, 
end lofty people; in short, as Kentackians 
ahuuld do it. If we cannot break the judges, 
we are not to break the conHtitution. They did ' 
not send us here to take offices from one set of i 
men, only to give them to another, nor to strug- 
gle lor victory over each other, but to endeavor 
to harmonize in- trying and settling a great 
principle, whether the judiciary is a co-ordi> 
nate branch of the government. They expect 
us to try the judges by the constitution, and 
either acquit thetn or condemn them, accord- 
ing to it8 pvinoiples. 

There will be no pi'ace until this question is 
settled fairly. You will only multipN^ difficul- 
ties, and increase the inAammatiou of the pub- 
lic mind, by pattsiDj; this bill. It settles no 
Srinciple. It establishes nothing, except that 
ic judges cannot be constitution^ly removed, 
&na that therefore they shall bo forcibly re- 
moviHl. to give place to some hungry expect- 
ants, who are unaiile to live without some nour- 
ishment fnvn il\o treasury paps — the spring of 
whose ]>atri(>tism is money — the object of 
whose outcry against the judges is to get their 
places. If 'Kentucky is prepared to sanction 
such a prostitution other constitution, her pub- 
lic virtue is gone, and she is ready to receive 
the yoke of some modern Pisistrates, Cffisar or 
Cromwell. Whenever she shall be so far lost 
to a sense of justice and honor, she is prepared 
to surrender her altars and her gods, and is 
practically just as free as the Romans under 
Augustus, Tiberias or Caligula. 

If we reject this bill, we shall once more 
meet together as brothers, united in behalf of 
the gpreat interests of our state, our civil and 
crimmal code, internal improvement, and the 
diifusion of knowledge by education. But if 
we nass it, we shall raise a stenn that wo may 
not DO able to withstand; like a toniado, it may 
tear up every thing by the roots. You may 
force your judges from the bench by violence, 
becanse they arc faithful to the constitution, 
and will not submit to be voluntary victims of 
' its violation; but, sir, their cause will not, as 
that of the great Dcwitt, go down with them; 
it is the cause of justice and truth — ^their coun- 
try's cause— and will prevail; and it is consola- 
toiT to know, that in more sober times, justice 
win be done. However much thcfr may be slan- 
dered, or persecuted, they may well say to 
each other as Latimer did to Ridfey, when thoy 
were burning at the stake for the firmness of 
their religious faith: "Be of good courage, 
Ridley, our persecutors will be disappointed, 
for our luffenngs will lead men to inquire into 
that cause for which we suffer; and the fire 
which consumes us will light up such a flame 
as I trust in God will never be extinguished." 
Tothe bar of enlightened public opinion thej 
will appeal, and not in vain. At the same 
bar, the actors in this drama must sooner or 
Utter be tried. But wo shall have to appear 
before still higher tribunalt— the bar of con - 
flcienee, and thel bar of hearen-^whero eoual 
and ezaet justice will be done to the motivw 
•nd eondofitof all. 

Ltt not thoM who an called judge breakers 



forget tho.instability of human power, the vicis- 
situdes of capricious fortune; let them not for- 
get that the greatest men, the Caasars of their 
day, have fallen; and that the proudest em- 
pires, and most splendid republics, eveii 
Athens, Carthage and Rome, have tumbled 
into ruins at her magic touch; above all, let 
not a few foivet, that Mariu9 in exile tat on tke 
ruint of Carwage ; and when these things are 
recollected, let us be humble in our hopes, 
and temperate in our acts. In passing this 
bill, gentlemen may triumph over the judges; 
but it will be a poor triumph; it will be a tri- 
umph over virtue — over the most consecrated 
principles — over the constitution. It will bo 
the triumph of force over weakness — a tri- 
umpli over the people— over ourselves and our 
children; a tnumph over the feeling^ and 
rights of old men, grown grey in the honeit 
8er\'ice of their country — and over the feelinga 
of their anxious wives and children. Nero 
had such a triumph; he wantoned on the harp 
on the housetops, when by his own incendiaiy 
hand Rome was wrapped in flames. The 
cries of the murdered Christians were music 
to his ears. Let us never enjoy such a tri- 
umph as this — such a victonr would be oar ' 
worst defeat* Let us pause bdore we cross the ^ 
Rubicon. Let us ^peal solemnly to our con- 
sciences, before we tnus sacrilegiously invado 
the temple of our liberties — ^before we profane 
its altar of justice. We have Sampson'k 
strength: we can shake — ^wc can even pull 
down the Doric pillar of the politicid edifiea; 
but let us be careful, lest we are crushed in its 
ruins. 

Mr. Robertson said, that in the argument 
which ho should submit to the house, he shoutf 
endeavor to maintain two propositions — ^Ist. 
That if it ii intended by this bill to legislate 
the judges from office, the end is unaonstitn- 
tional; and 2nd, that it is unjust and impolitic. 
But before he proceeded with the aivument,- 
he would answer soma preliminary objection! 
to the judges, which had been urged againit 
them, and which, although they could not be 
made to apply justly to Uie main object, he 
deemed it proper to notice and get rid of. It 
had been urged as an objection to the judgei^ 
that they hiui not manifested sufficient respeot 
to public sentiment, by holding their omcai# 
when they oouid not doubt that a majorit/ oT 
the people had expressed dissatisfaction witt 
their decision in the case of Blair vs. Wil- 
liams. He said, that he would deny that 
there was any latisfactoiy evidence that a ma- 
jority of the people were or are ditfsatisflad 
with that decision. Qreat exertions bad been 
made to excite the prejjudices of the people 
against the judges; and nothing which inge» 
nuity coula contrive, and faliehood utter» 
was omitted to be published against the court; 
motives and doctrines had been imputed t> 
them, which those who were most active in 
their propagation knew were false; and a very 
dexterous and unjust use was made of epitheto- 
to rouse popular indignation, and to misdireec 
the htmest seal of ansofpecting and patri- 
otie men. Those who defended the eoMli» 
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tuUon were denounced as "aristocratu — "court 
pirty"— "the rich and well born"— "Shy- 
MickH" — and "silver heels." These, and many 
other epithets as decent, were very liberall|r 
n>plied lu them. The judges were called 
"lunga" — "usurperji" — "tyrants" — "the peo- 
ples nia«-*ters,'' d!:c. etc. And the people in 
many counties were told that in the deciRion 
of what is called the ''judge qut^tum" they 
would di'tiTniinc whether they were freemen 
or slave**. In some counties, ^''liberty or slave- 
rr"w^aH the watchword of party at the i»olU. 
The people were t<»ld, that the iud«ije.4 hail 
denied to the legislature the riglit to make 
laws, and hbd ai tempted to arrogate to them- 
selves the exclusive prerogative of wieldinjj 
the whole .sovereign power. Th"y were told 
that tlie judges had decided, that there is n» 
difference belwcon right and remedy, and that 
the legislature cannot in any cast' change, or 
in any degree or for any pur})ose alUir, or mod- 
ify the remedy for the enforcement of antece- 
(ient contracts; and that this dcoisiim pms- 
trated state rightB, and struck at the ver}' root 
of civil libert). These, and many other fahri- 
catious. were industriouiilv circulated, to de- 
eeive and intlamc; and many honest men be- 
licYed all to be true, luid con Bctxuently were ar- 
rayed againEt the court. Rut, undeceive the 
people: tell them honestly what the judges 
Aave done; what it wau their right and duty to 
do; and who tbcy arc, and wlio an* Rome of 
their prosecutors,' and there can be no doubt 
that a inaiority of the honest yeomanr>^ wlio 
are called "judge br takers," will desert the 
cause into which they have been fieduced, and 
rally round the standard of their constitution, 
andTsuRtain and applaud their judgcrs, who are 
persecuted, slandered and proscribed, because 
they arc honest, firm and virtuous, and have 
dared to defend the po<»r man's rights in defi- 
ance of the thn«ats of the pown-ful. Tell them 
that the court had the right to decide on tbe 
constitutionality of the acts of the legislature, 
and that they are sworn to do so; and then 
lei them know that all the court hits done, was 
to decide Uiat men must pay their honest 
debts, according to law and to contract, and 
that any attempt by the legislature, to prevent 
it, is prohibitea by the constitution; and you 
will then be told, by an honest and high-mind- 
ed community, that the judges deserve appro- 
bation; and tliat those who denounced them 
for having done their duty, are the enemies of 
tho people. He said that lie believed that a 
majority of the people who are oppo.s(Ml to tho 
juagcs, are opposed to them, not lor tho princi- 
ples which thev had decided, but because they 
do not know tliat they have the right to pro- 
Aoancc a legislative act unconstitutional. Let 
thia legislature tell them, as it ought to do, that 
the courts) have this right, and that it is their 
official duty to exercise it, when properly 
called on; and they will tell you, that you sur- 
jender the contest, and that they havo been 
grossly deceived . And although none of those 
who here denounce the Court of Appeals can 
danj, that in giving the decision so much com- 
plained of, there naa been no usurpation of 



power, yet artifices were used to conreal thii 
important truth from the people. He said, 
that he moreover did not doubt, that a majori- 
ty of those who are called "judge breakers," 
had never read the opinion of the court ; and 
that nineteen-twentieths of them had not 
carefully examined it. How was it possible, 
then, for them to know whether it ia corrector 
not? Is it fair then to ari^e that a majoritj 
of the people, understaading the subject, are 
deliberately of the opinion, that the court hai 
given an erroneous opinion, and that it hia 
been guilty of usurpation. 

The fact that a majority of the people ars 
opposed to the court is ilcnied. it iff very 
doubtful, whether the aggregate majoritiet of 
the two parties in this house, at tbo polls in 
their respective counties, at the last cllection, 
M'ill not show that the "judge lireaking*" con- 
stituents, are the minority of the state: and 
hence those who contend for the majority 
against the court, evade this calculation, and 
urge triumphantly the election of Gov. Desha, 
as a conclusive tact. One circumstance will 
show how delusory this calculation is: — Our 
present chief exi*cutive has lieon electioueenng 
idtr the oftice which he now holds, many years 
— he has ridden over the whole state, and has 
lx>come extensively acquainted witli the peo- 

Ide; and in some of the most decidedly anti-re- 
ief counties in the state, he has obtained de- 
cided majorities. He was voted for hy the 
judge breakers and judge sustaincrs — ^h'e was 
so fortunate as to be claimini by both parties, 
in some counties. And sir, said Mr. Kobert- 
8on, I do know, and can prove, that in more 
counties than one, he declared publicly, that he 
was "not in favor of removing a judge fraa 
ofiice for an honeat opinion" — that be had "ever 
been opposed to the relief system *' — and be- 
lieved "it, or at least some paita of it, to be 
unconstitutional!" With these facts, let gen- 
tlemen still insist, if they will venture to do it, 
that the governor's election proves any thing 
on this subject. 

But if it be established, that the majority if 
against the judges, they ought not to have re- 
signed; they would have been guilty of a pu- 
sillanimous desertion of their postJi, and a cul- 
pable dereliction of their duty to the constitu- 
tion, to have retin^d. The constitution has 
wisely required tlie concurrence of two-thibm, 
to remove the judges from office. If a hut 
majority can, by abuse and throatfi, effect the 
object, the intention of the constitution is frus- 
tratod, and this wise rcouisition is virtually 
and practically abrogated. And tho example 
once set, two-thirds would ncrer afterwards 
become necessary; but the same ctnd would be 
effected by a simple majority, who would con- 
trol and subjugate the judiciary, in subatrri- 
ence to their pride or ambition. For the pur- 
pose of sustaining the constitution, then, it 
was the duty of tho judges to retain their of- 
fices, until the^ should bo conatitutionallj re- 
moved. And if it had been otherwise proper 
for them to resign, thev have been bo mneh 
abused and threatenodi, that they could not 
have resigned honorably; because thcj would 
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not have bod the merit of having done itvolun- linGasurc, not so well nkilled in the artifices of 
taril^. Their resignation would have been ilfgislation, rcallj Indicve that this bill is to 
'Considered an acknowledgement of the erronc- jhavo the magic offect of repealing; the conrtti- 
ousneds of their decision, and of their want of itutinn, and by the logcrdeniain of a bare ma- 
that degree of ener^' which the judiciary 'jority, remove the Judf^es. This dincrepancy 
should fKtssesd and display. Tbese, and thi-se |unly 8hi)Wfl how illicit is the rral dcsi^, and 
only, arc the reasons which influenced their ;how ridiculous an^ the subterfugi>H of those 
conduct. They do not desire their offices; thuv I who are the main promoters of this new 
would gladly give them up, if they were per- Ijudge breaking expedient; and lends to prove 
mitted to do su hunorably, and ccmKistently itlial those mu.sterHpiritKout of this house, who 
with their duties to the constitution, and the! have been chargiHl with writing this bill, and 
people's righb*. i 'unking spiH'ches in their caucus, to prove that 

1 ney have, therefore, as they should have: it is constitutional, are endeavoring to dupe 
done, '*nailed the flag to the staff,*' and detor- [others, and induce them to do that, which they 
mined never ti» *'gwe up the. ship:" and for this i would not dare to do themselves, if they were 
they deserve applause; like the old Rtiman UnTe. If the objifct to be accomplished by this 
sc^nators, when thuir cupitol was attacked by i bill hn fair and constitutional, why not dis- 
barbarians, it w:is their duty to forego all per- 1 close ilV If it be to add a fourth ju^gr, we do 
sonid considerations, and resolve either to ^avi> juot oliject to it — but then one claus4> will effect 
the sanctuary from ]u>llution, or perish on its . th.nt i)urp(is<i ,as wi;ll as this long bill. If itbcr 
altar. i to aud four new judges to ihe court, making it 

It is also ol)jected to the judges, that they 'ronsist of seven, we do object; beeausi* it will 
have pertinaciously adheriHl to their dticision. {be an unnece.'isary multiplication of judges, 
in conteni]>t of the will of the majority. He j and an oppre.^sivr iiierea<«e of public expendi- 
who makes this objection should not claim ture. Jiuiwithull its di>guisf^, it is evident 
much resiM'ct for the strength of his mind, or j that theiiole obj<-ct of tin; bill is to put one sot 
tile sou lutness of his heart. What! require a; of judge;' out of office, and put another set in 
judge to prostitute his judgment. Ins eon* joilice. This is palpably uncori«fi/u/iona/ — and 
science, and his oath, at the shrine of popular- [will not. cannot be ^auctioned by the people, 
ity, and Im)W to the nod of the leader of a dom- ; If the majority desin' to prostniteihejuuiciary, 
inant party? to change his (/ccuion, whilst his- th«'y mu?>t resort to either and strongeT meaj»- 
opinion is the same? Such a judge would be ajures. Let tliem come out l>oldly, and o])enlT 
curse to society — a monster on the bench — the; defy the constitution at once, and appeal to 
miniiter of vengeance, and not of justice — the ; nuinerieal jKiwer — Jo phv.sical force — which 
puppet of party — the mighty engine of {xtwerjliasbeen hint^nl at more ifian tmee^ and which 
-~«ud not the weak man's stay, or the ]MH)r I is the "u/^imci ratio rrc^w.'* and the ultimate and 
man's ho])e — the supporter of iniKicenci- — the -.only argument wh ten can enforce the oliject«4 
terror of vice. It ir« acknowh-dged that theMif this bill. They have watfedahmg and vio- 
judges of the Court of Appeals are not vuch , lent war of words agaiiibt the judges; and by 
compliant, su1>servient tools of faction: tlieyi their condue:. acknowledged that they could 
aru virtuous, firm, honest, and enl ighteiu'U; only remove them from office bv a majority of 
men. This is their crime — *Mhe head and i two-thirds. They have tried tliem accorifing 
front of their offending." They do not, like | to the constitution — they have failed — and now 
some of us, change with the fluctuations of ma- , to covit their defeat, as tliey canimt *'break'* 
jorities. They are not so felicitous, like some the judgts, they are endeavoring to "^rraiE;'' the 
others, as to Im' always 4)11 the strong hide; their constitution. ))evpenUe mu^^t b'^ that piuty, 
only power is the power of judgment: their on- .and dangerous to th(> libi'rties of the iKHipIe, 
ly 8upiM>rt is the ability of their di-cihions.- when tliey can pro«titu!e their jiower to such 
'rhey clo not, as ozicrs, li-nd at every breexe; | unhallowed ends. The party has beeiistmg- 
but like thu sturdy oaks of the forest. the\'jgling to remove the judges from office; bur tht«y 
Ktaiid fimi and erecl, unshaken by the btonus nave now dis^covenid a new expedient, by 
of party. Such judges do not suit the amhi- which the^' eaii reinovt! //«c effCee from tSit 
tiouJiaud the {towerful; but such should be the judgesl 'I wo thiiufs are nec«^ssary to the t«n- 
poople's judges — andhuch, 1 uni proud to .siiy,iun» of office — 1st. The existence of the office. 
Haicl he, are our judges. I^nd. The incumbent appointed tofill it. If the 

In proceeding to speak of the bill. Mr. Kol)- . legislature iutend to act on the incumbent, for 
(irtuoii Httid he had some difficulty in deter- actual or imputed misconduct, they arc re- 
mining itM real character; it waM a sort of non, quired by the const itut ion, to procet.d eitlier 
«2cfcri|^; its like had never been seeji before, jb^ impeachmeiii. or address — to liurcced in 
SSorae of its prominent friends, even the gentle- either of whieli. two-thirds are m^cessaiy. 

These are Uieonly modes by which the judges 



man who presented it, denied that it8 object is 

to remove the judges fn>m office. Tliey ad- 

niit« because they are compelled to admit, that 

the only legitimate effect of tlie bill will be to 

odd four new judges to the bench, midcing the 

total number seven, instead of three; but f»ay 

that they will give the present iudg(« no sala- 

Tj, and thistheyhavo nodouot will induce) be effected by law, a bare majority 

tbcm to rmigii. Whilst uTher advocates of the ! But although the office may liave been created 



can be rsmcfvetl. If the office become unncceK- 
sary or inconvenient, and the public good re- 
quire its abolition, it may lie abolished, (if cre- 
ated by law) not for the puriMse of displacing 
the incumbent, but only to substitute, in goou 
faith.abettL'rsyaUtm. And as tlio lattcris t4» 
"■ " " ' * *' is sufficient* 
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or e^talilislicd by law, and lluircfore can be re- , ganizatiou. Bui if, by a roiK-al of tli« laws aa- 



to ab«»liHli ihccouot of u|»jn'als — that is not at- latintj tiieonuri, llio Itmnn' of the jmljrfs* of- 
teniiUcil, aiul rould rmt l»f doiiu; bccaum* it is 'ficr is not afF«'ctc«l: the oflico cafjiiot be aKJ- 
csliiVli.OH'd. not by law, but by lh«con«litu- ishj-il, in t-ithi-r case, and the reason is obn- 
tion. Til'- plain an«l sob- ubiuot i>, to fniloav- .on- — it is becaiis«* the law doiK not create- th* 
or 111 rmiovr thf jmlirt-i by an act of a-ssenddy. joHiCf.bur oiily jirovidcs the nii>an^ wheri-by it 
This* is cori^titulloually inl]>o^sible. Thi-coii- jmay bo filb-jl. Tho h('ad> of the three i^h'Sl 
4ctituiion declare^, thal**tli« judicial powur of ; depart nu-nts are as iixt><l as theconstilntioii.' 
thisconinionwcnllli sliall be vcsti'd in one sti- In th»: ca^eof tin- jiids|:e>, the constitution pri>- 
prenie court, to be styled the ccnirl <»f appeals; i vides iliat they shall liold their t»ftiee'< 'uri*?** 
and in s»ich inferior ctuirts as tin* lejjislat^ire ' reinov«;d by two-third>sj during the cositinii- 
may, from time to time, erect and »'Mablish." 'ance of their courf, and not durinjjj the exi-t- 
It also declares, that the jndu'es shall hold their ene*- of the law or laws prov id inij" for tilling 
oftices d»irin^goo<l bj'havior, and iho continu- 'the court with judges; cons»'qu^m]y il fol- 
ance of th«'ir courts. If the court of appeals Iowb logically and irrefrapably, that *n n-pial 
ift established by the constitution, ami must ex- .of such a law or laws, cannot have the slichl- 
ibt as litnj; :ls tfiat shall exist, th»; conclusion ! est effect on the judges; ihey are, no:w*irh- 
iK im'vitabl«,tlmt the judge-* i»f ihatcourt can- ' iiig, still in oHice, because their court still ex- 
not be r«'nn>ved by a legislative act. Their ■ iMs. and cannot be abolished by law. 
tonun' <if (ittice depends only onthecontingeri- IJut from the words, "from titiiu to time shall 
cy of giMHl behavior; and they can be removed erect and establish," it has been argued, with 
only for misbehavior. The oflice can only be !as much v»*hemence as if there wore plaujsi- 
ubolished by a CAinvcntion. -bility in the idea, that the court of appeals, a-i 

That the office is ereate<l by ilic constitu- well as the inferior ciuirts, is c^tabli^^hed by 
tion. and is not re}H*ala]ib' by "law, is demon- jlaw. A sliijht attention to juxtaposition, an'd 
titrable by the constitution itself — and may al- to grammatical construction, will show the fal- 
.so bi.' shewn by an examination of the author- lacy of this argument, independently of the 
ities and examples quoted by the advocates of 'conclusive considerations already s«uf;)|ipested. — 
the bill, in it« support. And if 1 do not (said -The words, "erect and est abliwh,"' refer evi- 
lie) shew even to tno^M• getiilemen, to their ut- Idently to the inferior courts a trau!q>ositloii 
ter confusion and clear conviction, that their I will shew it. "The judicial power Mkall be 
<iwn cases provu the uDConstitutionality of .vested in a supreme court — ^whichthc legisla- 
Icgislating judg<»s of the supremo court out of jture may from time to time en^ct and rstab- 
omce, 1 will sum>nder the argument. Iliifh," would be very nonsensical language..— 

The government id divided into thn>e dis , The meaning of the clause is. that there fistf 
tinct departments — the legislative, the exec u- 1 be a court of appeals; and that in addition, 
live, and judicial — and its powers an; ditttribu- 1 there mat be sucti other courts as the IcgisU- 
ted among Uiem. If either department be ta- ■ ture mliv establish. There never can be an in* 
Icon away, the constitution lofles its oquilibri- istant wlien there is no court of appeals, the 
■" '■* » • - - 1 t - .» constitution living. Thiv i» too plain to de- 

serve argument. 
The law does not create the court of appeals; 

Is the executive department established by | it only provides means to create tlie judges of 
the constitution? The advocattM of this bill ! that court; and whenever they arecoinniis&iott- 
admitthat it is. Then must not the legislative ' ed. like the governor and members of the leg* 
andjudiciidbc alsoestablishe<l by the same in- j islature, they are in office under the cunititu- 
strumcnt, and the same authority-— the people jtion. 



um and its vitality; each is created by the con- 
stitution, and onu as much so as either of the 
•other two. 




.^. The same constitution declares, "that the 
judicial power shall be vested in a supreme 



^7 

ished by law, if established by law? If it 
were established by law, ihc same authority 



«ourt, to be styled," Ac. The language is pre- ; which created, could destroy it. But il can- 
cisely the same: it must then'fon*, when used | not be abolished by act of assembly, because 
in the latter, mean the loune thing as when i the constitution declares that there sh&ll be a 



vaed in the former clause: it establisnes thcex- 
eentivc in the fonuer; therefore it establishes 



court of appeaU : and therefore it i s established 
by the constitution. Although all the judges 



the court of appeals in the latter. The office may die or resign, still there is a court of ap- 
<if the executn'o is created by the constitution, I peals; the office still exists; and when new 
although it is vacant until a (^vemor id elect- jjudgcs are commissioned, they are judges of 
«d. & the court of app^s is established by the same court of appeals, altnough they are 
the constitution, although the judges do not not the same men. The legislature, therefore, 
exist until commissioned. I aws are necessary cannot abolish the court; they cannot take the 
in the fint case, to proride for the election of office from the judges: and as the only coniti- 
i governor: so in the latter to prsscribe the ju- tutienal modes of removing them from office 



riidictioo of the court,, and provide for its or- 



ara impeachment and addneg. this bill eannol 
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hare tho effect of rcmoying tho judges from 
office constitutionally. 

But if stmngcr or more direct authority can 



permitted bv the constitution; and any attempt 
to produce ft is therefore unconstitutional, 
if you pass your bill, have you not still a 



be necessary to place ihiisiibicct beyond uven court of appcaUs? Is it not the some court of 
the hesitAncV of i:k<.;ptici><m, the debates on tliu aj>peal4 as that which has existed ever 
iudiciary bill in coni^ress, iu 14:33, which have i since the adoption of the coostitntionT If it 
been (Quoted b^ the advocates of the bill, to i still be the court of appeals^-if the court still 
prove its const itutionality, will furuihh appo- 1 continue, l,He judjje* are still in office; be- 
site and imposini^' arii^utnents to shew that the | caubc the/ hold their offices during thu con- 
court of appeals is a constitutional court, and 'ti nuance of their court. It is mdioitt«d by 
cannot be abolished or discontinued by legi:i- 'Fomeof those who will vote for the bill, that 
lation. The question under discussion in con- • the judges will be in office, if the bill pans; 
gross, was whether the wfurior courts esiab- ' but. th»y ^ay thaL they shall serve without sal- 
fished at the close of Mr. A-dams' administra- ' ar^. 'rjiey' intend lo have four judces well 
tion, could be abolished by a repealing act. — jpaid, and thrue, who shall liavc notiiing for 
It was contended by iho;c who denietl ;!io thoir services. The ocmstituti on provides that 



power of confjreos to abolish the inferior courts, 
that the supreme court could not. be; abolisliod, 
because it was ordaiued or established by the 
constitution; and that ihe inferior courrs, by 

11 * * « 



analof^*, when once in e-vi^tence, became co*i- 1 ruprehensiun 



the judt^cs shall hav(* adequate salaries. Can 
any one, on bi:i o:ith, say that nothing is an 
adequate ualary? Tiiis subterfuge is too glar- 
ing; an aburtt' c:t' discretion io escape public 




prcme court could not b-- abolished by law; ■ existence oi" the court is not suspended fur one 
Dut they denied that the juialogy which had momeiii. 

l>ecn contended for cxi?st«>d hi'tween the orii^in ; An luldilional consideration lo bhcw that 
of the supreme and inferior courii^ by law: smd Jie bill can have no tendency lo abolish tho 
that, at the same power that enactecl the cic.v cowri would appear bv a ehanyj of the title, 
tive law could repeal ii, ihe inferior couris ;^o as (a eorre.sj>oii<l with such ol>ject. Let it 
could be abolished: and they were abohslivd. 'rend, "A bill to abolish the court of appeals," 
Every member, on cuchsidcadmiited that the land who i^ there so bold, as not to admit that 
supreme court could not be abolished by law: i it would be nugator}*? And yul that should 
and the volume of debates which I hold in ibc its title; for such' is its true character, and 
my hand, (said he) will prove it, if denied. — J such its design. 

Tne authority of Mr. Jetferson and the repub- \ But it is contendexl that tho court of appeals 
licans of IbC^ is not in support ofthis bill, but has never been established! This is one of 
most undeniably and conclusively against it. ' the arguments used by th'j caucus oratOTs; and 
For let it not be forgotten, that the elause of tin; | shows how desperate is the cause, which must 
federal constitution, providing for a Kunreme * be sustained by .such a ridiculous resource. — 
court and such inferior courts as may he es- j 1 would be glad (said he) thai thase speakers 
tablished, is in the same language 'as that , had been invited to make their speeches at the 
which has been quoted as to our courts, from bar of the house, that they might be answered, 
our state constitution: and thercfop.'. if thesu- .and exposed: they wouUl not venture to make 

^ *. _ __1^ _ *.!_ —\ l?_l__l M. * _.- ■ ___!_ - •.!_ 1 11 ___*- _f A 




for the very same reason, tho court of appeals 



cannot be abolished, or so "reorganized,' as to 
remove the judges. It was not to liave been 



deavor to shew that the court has l>een estab- 



lished by the con<itiiution; and mi^ be far* 
ther answered by a plain question: Haw Ken' 



expected that gentlemen, who advocate this tuekff Mwr had a court of AppeuU? 
bill, would be so bold as to call to their aid, j It has been asked emphatically, whether 
Mr. Jefferson and the republican party of 1802; ) circuit, and other inferior courts, cannot be 
when their autiiority is so explicit and unani- abrogated by law7 The answer is, ye«, certain- 
moiis azainst the power to abolish courts estab- ! ly, because tliey arc established by law. But 
lished by the constitution, as are the supreme Ithehrgislature'has not the right to abolish mud 
court and the court of appeals. What would r^-crra/r, «(mu^anmu</y, the circuit courts. If 
be thoughtof a memb'.*r of eonffres.s, who, for ' * • . • ^ ^- • 

the purpo.se of removing the judges of the su- 
preme court., should introduce, a bill in c<m 



those courts become inconvenient — to improve 
the system by substituting other courts, or re- 
modeling them— the legislature may pmaa a law 



gress, to reorganize the supreme court/ The act abolishing or modifying them: but if the ob- 
woald stultify hiiu. The law organizing the ject be to ^et clear of the judges and not the 



court could be repealed; but the effiict would 
not be a removal of the judges; the supreme 
court would still exist, and th<> judg'.s v/ould 
still bo judges. 

Theltcntucky act of '9ti, reorganizing orn*- 
CMtablishing the court of appeals, did not turn 
tha judges out of office: such au effect is not 

11 



courts, it IS unauthorized, and is an abuse of 
power. And here the debates on the judiciary 
bill incon;;re>s, are direct and formidable au- 
tiiority. Mr. Randolph, who was the leader 
of tlie republican party, endeavoriHl to prove 
that congress possessed tiie right to abolish the 
^inferior courts, because they were unneccssaiy; 



te 
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but admitted that, if the objaot were, not to get 
lid of the courts, but of the judges, the attempt 
would be a penrcreion of power, to an uncon- 
stitutional end; and, in his,8peecb on that sub- 
jeet, used the following strong and explicit 
language: "1 am free to declare, that if the 
intent of this bill is, to get rid of the judges, 
it is the perversion of your power to a base 
purpose; it is an uneonMytional met. If » on the 
eontrary, it aims not at the displacing of one 
set of men, f^om whom jrou difler in political 
opinion, with a view to introduce others, but 
at the ffeueral good, by abolishing useless offi- 
ces, it IS a constitutional act. The quo animo 
determines the nature of the set, as it deter- 
mines the guilt ur innocence of other acts." 

The object of this bill is not to substitute an- 
oither and better court for the court of appeals; 
this cannot be done; but the object is to en- 
deaTor to legislate the judges out of office: and 
if the power existed to abolish the court » the 
authority of the republicans of 1802 in con- 
gress, proves that, to exercise it for such a pur- 
pose, would bo a flagrant violation of the cou- 
stitutiou. The conclusion is fair, and cannot 
be resisted, that, in every aspect of this bill, it 
the object be to remove the judges, it is uncon- 
stitutional. 

If what had been said during the debate 
would not convince the friends of the bill 
iji its inefficacy, or unconstitutionality, I 
doubt (said Mr. R.) whether they would be- 
lieve "if one were to rise from the dead" and 
proclaim the truth in the Isnguage of iniipira- 
tion. I will close the arguments which were 
promised on the provisions of tlic constitu- 
tion, by propounding one question: If the 
judges can be removed by a bare majority, why 
did the convention require the concurrence of 
two-thirds? This requisition is unnecessary, 
if less than two-thirds can do what it requiren 
two-thirds to effect. And if a majority of two- 
thirds can bo dispensed with, why have such 
efforts been made fur more than a year to ob- 
tain that majority? The answer im, that two- 
thirds are indispensably necessary. And the 
advocates of the bill knew it, or they wuuld 
have made the effort which thev arc now 
making, at the last session of the legislature. 
Congress, although desirous uf removing Chase 
from office, never attempted it by "a reorgani- 
SMiion" of the supreme court: they admitted 
that he could not be removed by this misera- 
ble expedient: they tried him openly by im- 
peachment, and fulling in that, liberated him 
from further prosecution. The \irginian ex- 
ample is as unfortunate for the advocates of 
this bill, as thst of the republicans in 1802. 
In Yirginia, an act was passed, tho effect of 
which.lf acquiesced in, would have been to 
change the judges of the court of appeals: but 
the judges having resisted it, the legislature 
submitted, and tliereby acknowledged that 
they did not passcss tnc power to remove 
the judges by act of assembly. Thus not on- 
ly tne constitution, but the authority of the re- 
publican party in lB03,and of Vir^nia, isdc- 



without precedent in the annals of aDjcontti- 
tutional government 

If it be necessary to fortify this arsnunent 
by bringing to its aid the principles of tha gov- 
ernment, it will be quite easy to shew that the 
right to legislate the jnd^ of the court of ap- 
peals from the bench while the court exists, is 
repugnant to the theory, and subTersiTe of the 
oods of the constitution. 

The government of Kentucky ie limited; 
fundamcntsd principles are eatabliBhed by the 
constitution, which arc beyond the power of 
legislation; and the powers of government are 
distributed among the three great departmenU, 
in such a manner as that each may operate si 
a check upon the others, and thereby prodnce 
an equilibrium. The third department, the 
judiciary, is ncccssaiy in every free gorem- 
ment, to preserve the balance of power, gre- 
vcut a dangerous concentration in eithtf oi the 
others, and to enforce the limitations of the con- 
stitution: this and the represeutatiTe princi- 
ple, are the great di^ovenes of modem times: 
I hey are the vital principles of free govern- 
ment, nnd no government can lonv enjoy free- 
dom which docs not adopt aud adnerc to ihcB. 
rho&e who adopted the American constitutions 
were wise and food men; they had read the 
Libtorics of ancient republics, and they hsd 
read the book uf human nature; and from theie 
sources had drawn the principles which thev 
have incorporated into our constitution. Thrr 
knew that, whilst it was desirable lo leave 
men as free as the common good would alloWi 
it was equally necessary to secure them against 
the passions of uur nature, and the fluctua- 
tions of parties. They felt the necessity of 
establishing an independent judiciary, to pro- 
tect the weak, and poor, and obuoxioas, from 
the injustice and oppression of the rich, the 
strong, and the pc^ular — to save minorities 
from the tyranny of majorities. 

The right of tnc majority to control the mi- 
nority is derived from nature, and ia specula- 
tively just and unexceptionable; but not al- 
ways practically proper. In regulating the 
affairs of society, tne majority haa en undeni- 
able right to control tiic minority, imless 
when prohibited by the terms of the social 
compact, or the constitution. But, as in a state 
of nature the weak man has no security against 
tho violence of the strong, nor the miuor 
against the unjust dominion of the major par- 
tv, it becomes necessary that govcmmeot 
sliould be established, with such organizatioB 
as to ^arantee the equal rights of all. Con- 
stitutions are made for the weak, not the 
strong; for minorities, not majorities: minori- 
ties con protect themselves. Hence the ne- 
cessity of adopting principles which even ma- 
jorities cannot violate. It is not only the sole 
object, but the essence of a coubtitution, that 
the stron^r man, and the stron^r party,sha!l 
be interdicted from eiicroachmeut on thejguar- 
anteed rights of the weaker man, an^ the 
weaker party. By what system of govern- 
ment this ^reat end could l>e moat certainly 
effecteda without unnecessarily impairing the 



cisively opposed to this bill. It is certainly |liberty of tho people, has been the subject of 
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discussion sndexperimont for Sffes; mnd it has 
been reserved for modem times to discover the 
secret, which is developed in the American 
constitutions. In all of them, the same fun- 
damental principles are consecrated: in all, we 
see the anxiety of our forefathers, to establish 
an independent Judiciary; this they consider- 
ed the anchor of the constitution. No pe(^Ie 
over were long free without such a triounal; 
none ever slaves with it. The factions of 
Athens and of Kome,. which so much convul- 
sed and degraded those republics, were un- 
. checked, except by their own sense of justice: 
diey had no independent Judiciary, to which 
an exiled Aristides, or persecuted Mlltiades, 
or a proscribed Marcellus, could appeal for pro- 
tection and redress; the will of the majority was 
the supreme law; power was right. Persecu- 
tion, proscription, revolution, despotism, and 
all the catastrophies incident to the unrestrict- 
ed licentiousness of majoiities — always sub- 
servient to some insidious dtmagogue, who 
professed, like Marius, Cmsar and PericleH, to 
love the ptopU—vrere the deolorable consequen- 
ces; until at loHt, liberty nerself was exiled, 
and her iostitu lions demolished, and her cause, 
for ages, surrendered by her votaries. And 
such must be the fate in all times and all coun- 
tries whore majorities are uncontrolled, ifu- 
man virtue is not a sufficient security for right 
against wrong. Man is under the dominion of 
bad passions, and must be governed. Major- 
ities often err. It was |<the majority" that 
passed the "alien and sedition" laws — It was 
"the majority** that elevated Robespierre, and 
put down l5e la Favette in France — It was 
"the majority" that lighted up Smilhfield, in 
England; and cstablisbed the Inouisition and 
Auto-de-fe, in Spain — Ii was "tne majority** 
that drove Catoto suicide; subjected Socrates 
to the hemlock, and Aristides to ostracism 
— ^In fine, it was "tho majority" that $eourged 
m nd crucified the Savior of the world. A ud yet , 
we have been told, in a certain preamble, writ- 
ten by the gentleman from Jefferson, (Mr. Row- 
an,) that "it is a solecism in politics, to say 
tliat the majority can err;'* and that "the mi- 
nority have no rights!" This is the doctrine 
of tyranny. It was the language of Julius 
Cossar, and of every demagogue who has, by 
flattery, seduced the people and trampled on 
their fibcrties. It was not the language of the 

f>atriots and statesmen of the revolution: the 
aiifi^agc of our Washin^^ons, Franklins, and 
JefrcrsonH, wan, that liberty without law, wa^ 
the most intolerable dct^potism ; and that, toen- 
Hure justice, and secure the stability of free 
^vumment, nn independent judiciary is in- 
dispensably noceAsary. And this, too, is the 
language of the Vf neratod Do la Favette, the 

gatriot of two hemispheres, the fricnu of man- 
ind. 

It is not uf rcssaij to read Thucvdides or Po- 
lybius to learn the importance of tiiree coequal, 
co-ordinate depart man ts; it ih demonstrated by 
the history of JBngland, and th(i development 
of its advantages in the ( iiitcd States. The 
•eDtimentt of the most enlightened politicians 
^ 9W 90V9ti7» shortly P^ t)it r^olation, 



are exhibited in the letters of Publius, written 
by Hamilton, Madison and Jay; which are con- 
sidered the highest authority in the United 
States. In page 44, i« this language: **Tht 
science of politics, like most other sciences, 
has received great improvement. The effica- 
cy of various principles is now well under- 
stood, which were eitner not known at all, or 
imperfectly known, to the ancients. 71ie reg- 
ular distribution of power into distinct de- 
partments — ^the introduction of legislative bal- 
ances, and checks — ^the institution of courts 
composed of justices holding their offices du- 
ring good beliavior, <&c., are means, and pow- 
erful means, by which the excellencies of re* 
publican ^verument may be retained, audits 
imperfections lessened or avoided." In page 
49: "Complaints are eveiy where heard from 
our most considerate and virtuous citizens, 
equally the friends of public and private faith, 
and of public and personal liberty, that our 
governments are too unstable; that the public 
good is disregarded in the conflicts of rival 

Sartios; and that measures are too ollen deci- 
od, not according to the rules of justice, and 
the rights of the minor party, but by the su- 
perior force of an interested and overwhelming 
majority." Page 50: Speaking of the generu 
distrust of public engagements, and alarm for 
private rights, the author says: "These must 
DC chiefly, if not wholly, efiects of the unstead- 
iness and injustice with which a factious spir- 
it has tainted our public administration- •— 
Again: "By a faction, I understand a number 
of citiscnd, whether amounting to a majority 
or minority of the whde, who are united and 
actuated by some common impulse of passion 
or interest adverse to the rights of other citi- 
zens, or to the permanent or aggregate inter- 
ests of the community." Pa^e o2: "When a 
majority is included m a faction, Uie form of 
popular government enables it to sacrifice to its 
ruiiug passion or interest, both the public 
good and the rights of other citizens. To se- 
cure the public good and private rights against 
such a faction, and at the same time preserve 
the ftplrit and form of popular government, is 
the great desideratum by which alone this 
form of government can "be rescued from tha 
opprobium under which it has so long labored, 
and be recommended to the esteem and adop- 
cion of mankind." In page S3, after speaking 
of a democracy where the majority governs 
without the check of an intermediate power, 
the author says: "There is nothing to check 
ihe inducements to sacrifice the wetScer party, 
or an obnoxious individual. Hence it is, that 
Huch democracies have ever been spectacles of 
turbulence and contention: have ever been 
found incompatible with personid security, or 
the rights of property; and have in general, 
l>een as short in tneir lives, as they have been 
violent in their deaths." 

These extracts shew, in strong and vivid 
colors, the value of a constitution which lim- 
its the power of the majority over the rights of 
the minority. A constitution is a covenant, or 
contract, between those who make- it and for 
whom it it dm4«: \Xm limititiona and guaraq* 
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ter.4 arc iutonded ioCprotcct each from the 
the aggrcHsion of otlu'ra, or of all united : to se- 
cure equal right to life, liberty and projKsrty to 
the weakest, po<»reBt and humblest citiren. — 
Our constitution declares that the habeas cor- 
pus shall not be suspended in time of peace; 
that the liberty of speech and of ccinscionci- 
shall be held inviolate: that no man shall bf 
puniKhed without a fair trial brhis |H»crs: that 
trial by jury whall be pr^M-'rvcd. <tc.. «fec. This 
is all beautiful in theory; but it is in practice, 
a delusion, unless some power exist, Indepen- 
dent of the majority, to defend those sacred 
rights from violation by the majority— to whom 
alone the prohibitions of the constitution an* 
addressed. The humble individual would act 
veiT unwisely, to give u|> his natural liberty, 
ana enter into a political compact with others 
more powerful than himself. \iu\ci*A he could 
have some security' from the tyranny of a mnjor- 




capacity 

tyraunical majority, who may encroach on his 
rights, disn^garding the compact. The historj- 
ofthe world prove-s that no tribunal can accom- 

Slishthis object so well as an independent ju- 
iciary: it is the best safejjuard agnnist the op- 
pression ofthe tyrant, audthe passions of tlie 
multitude. Tho authors of Publius, on this sub- 
ject, pa£v4l9. say that, "In a monarchy, it h 
ancxci^ient barrier to the despotism of the 

{)rince; in a republic, it is a no less excellent 
)arrier to the irncroachm«'nts and oppressions 
of the representative body; and it if> the be.st 
expedient that can ]w devised in any govern- 
ment to secure a steady. upri(|;ht and impartial 
administration of the' law^.' Again in page 
420: "The complete independence of tlie courts 
of justice, is peculiarly e.-'^ential in a limited 
constitution. Rvalimilcdcouhtitution. I un- 
derstand one which contains ccrinin .<]>cciticd 
exceptions to the legislative uuthoritv; wuch for 
instance, as that it bhnll pH^'(1lo bilf of attain* 
der, no ex pi>st facto law^, and the lik«'. Lim- 
itations can b<» preserved in practice no other 
way thanthroucrh the medium of the court-n cf 
justice: whose iluty it muit be !«• declare all 
acts contrarv to the luanil'est tenor of the con- 
stitution vofd. Without this, all '.he re-ei\a- 
lions of particular righi'. or privilo^e-i wcmlil 
amount to nothing." A^^ain. i)r.ge4*Jl: "It is 
far more rational lo .su}ipo.'-*e, iliaT iht; eourL-t 
were designed to be sn ini.ermf.liaU: body be- 
tween the legislature .".ndtlie ]K.'i)j)le. in oi\h.r, 
among other thin;;*». to Iv^ojithe foriuur witliin ' 
the limits a^'siLCUf dtoth»ir;'.ulhoriiy. Thr in- 
terprttalioii of tlie lav. ^i. ).. ilu- ])ruj?er liud Jm - 
euhar prtA'iiio*' of lb' eo'irl:. V I'or. .'itutieu 
is in iact.and niU'^t br !• ;cav<.!i'd by '.be jud-r^ 
as fundamental la^'. 'I'll'' coii-iif.-tio;'. o"';Ii: 
to b^ preferred lo the jiutuf : tlie ijiti-Mti.iu" rf 
the peopli', to the iiil 'ntU':i of jb.-lr ;!r:(T.1.i." 
Attain in pajre 4'il\: "Thi., ijult reudt r.c u 
the judges i'* «M|ucilIy i^'ji-.i-itf. *oi.'ur.;rI the 
ronstitution «ua ilA-rii<hl^ of ijiilivi:l!:;il« froia 
the effects of ibo*-!' ill humor-", '.vjiiclitlu' r.riH 



the p«>ople thems<>lves;and which, though thcr 
-speedily give place to better information, mxA 
more deliberate reflection, have a tendency m 
.'he meantime t(» occasion dangerous innova- 
tions in the {government, and serious oppree- 
-ions of the minor party in the corainunity.''— 
Again in page 424: "The benefits of the in- 
legrity and moderation of the judiciary, have 
already been felt in morestatcw than one; and 
rhough they have displeased those whose 
sinister expectations they may have disap- 
pointed, ihey must have commanded the cs- 
rwm and applause of all the virtuous and dis- 
interested. Considerate men of every descrip- 
tion ou^ht to prize whatever will beget this 
temperm the courts; as no man can be sure 
^ hat he may not bo to-morrow, the victim of a 
spirit of injustice by which he may be a gain- 
er to-day. And eveiy man must now feel that 
rhe inevitable tendency of such a spirit, is to 
^apthe fjiundatious of public and private con- 
fidence, and to introduce in its stead, univer- 
sal distrust and distress." And again inpa» 
420, after endeavoring to prove that the juoi- 
ciary, from its constitution, is the weakest de- 
partment, and that there can Ix* no danger of 
oppression from an Jndepemlent judiciary, but 
that the only danger is fronijdepeiident, servile 
judges. thB authors say: "That as liberty can 
have nothing to fi»ar from the judiciary alonCj 
but Would have every thing to fear fremiti 
union with either of the other departments; 
that, us all the effects of such an union must 
enstte from a <lependence of the former on the 
latter, notwithstanding a nominal and appa- 
rent separation; that, as from the natural feeble- 
ne»<sot the judiciary, it is in continual jeopar- 
dy of being overpowered, awed or influenced 
by, its CO ordinate branches; that, as nothing 
can contribute ^^o much to its firmness and in- 
dependence as permanency in office, this qual- 
ity may tlii^cfore justly be regarded as an in- 
disjK-nsaWe ingn dient'in ita cunFtitution. and 
in a great measure as the citadel of the public 
justice and public security." These extracts 
require no commentary': nor can it be n<!cessarr 
!.o multiply them. 

Such are the sentiments of those groat and 
good men. who achieved our iudep(>ndence, 
and established our fnc institutions. And sim- 
ilar v.-< re the ojunions of those whofonnedtLe 
Kentucky constitution. They intended that 
thi' In-ad of tho judiciar}- department should 
no' he drpiiutem oti the t xecutive, or on a bare 
ninjoir.y of ll.-f lrj;iwlature, for the tenure of 
ofiie-.; thru it r^houidbea check on the usurpa- 
tir.n-i o;thf» !■ two depjirlnicnts, ami .should, 
ih'ii for.-, have ;: v.-ill of its own. independent 
oi" n lii.iJLijr.y of t -ii- lei^ishituve, or of the leg- 
i'l.-.: ■.;!■«■ s Ml cxeniiivr unil»*d: and therefore, 
t!i!.- <v'\-Mr'iti<.;! r•.<^ui■.■<'^ th^ eitneiirrence rf 
i»\o.:ii;-.! , u, rer-iov*' :\ ji!di;e. W thf majori- 
\yvr\ ciif-litviiionaiiy 'turFi the judge* out of 
vpoi., ly jM oruinan- net of le«;islatiou. ali 
■ !:e ;^rii-:i'!,i.;]:c of tin e«»i!-ti;utit'n ayvnueato- 



of designing man. or the inllueiiec of pariieii- [ 
ar coniancturef?. sometimes disfseminate nmoci: ' 



ong 



I "^ *•«■•»»• *«i.A*-*i iii^ iiuijato" 

ii ij in this v ivw. th;«t reference hasVen 
niadu -o -Jie opinions oi" ihr virtu«u;s and cii- 
lij^htened votaries uf liberty, to shew that it is 
necr::sary that a majority should never pos^ow 
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the power io remove the judges. The inde* 
penoence of the judiciarj is not n^cetsair or 
proper, for the personal benefit of the judges, 
out for the security of the dearest interests of 
the people; for the defence of those who arc 
unable to defend themselves. 

If the leffislature transcend the chartered 
barriers of their power; if they pass a bill of at- 
tainder, or ex ptat facto law, or a law depriving 
the citiien of the trial by jury, or punishing 
him for his religious or political opinions, it is 
necessary that there should be virtuous and in- 
dependent judges, willine and able to save 
him, and refuse to enforce uie unconstitutional 
and tyrannical act. Hence the judges are 
sworn tu support the constitution; hence the 
constitution is declared to be the supreme law 
of the laud; and hence, judges should not be 
afraid of the power of those who concurred in 
violating the constitution, and in usurping from 
the people powers expressly prohibited. But 
they could not b6 expectea to have the firm- 
necs to resist the encroachments of a majority, 
if they are made dependent on that majority. 

It IS a solecism to admit, that the judges 
shall refuse to enforce the unconstitutional 
acts of a majority, snd that they are, neverthe- 
lesa, respimsiblc to the same majority for doing 
their duty. If the judge have a ri^ht to de- 
clare a legislative act void, a majority of the 
legislature cannot possess the rient to remove 
him from office for exercising that privilege; 
the two rights cannot co-exist. It is conce<&d 
that the judge possesses the right to decide on 
the validity of the acts of the majority. Ci/use- 
qucntly the majority has not the right to re- 
move him from office for it. 

Whenever the doctrine is cHtablish»*d, that 
the judges are in the power and under the con- 
trol of a bare majority of the legislature, all 
power is virtually absorbed by the legislative 
department, which Mr. Jeffer«on declares to be 
tyranny. And then the d(»minant faction can 
trample on tlui coiiHtitution, without restraint 
or control, and there will be no constitution ex- 
cept the will of the majority — that majority 
will be ever-changing, and consequently there 
will bo correspondent changes in the judicia- 
ry, and in their constructions of the constitu- 
tion— there will be no stability, no safety, no 
confidence, no morality, no justice — anarchy, 
the worst of all dcHpotism, will reign — ^your 
judges inuMt be partizans, the subservient en- 
gines of faction — they will hi) such judgt*s as 
those who condemned Sidney and RuHsell; 
Kuch as tho.'<it of Revolutionary France, the 
tame and subniisHive instruments in the hands 
of an accidiMitnl majority — which majority will 
{generally l>o th<; unconscious instruments, the 
blind puppets in the hands of sonip ambitious 
Robespierre, who loves the people for their own 
d'ifftructiou. 

During thi: French revolution, the fonns of 
free government were preserved; but never was 
any countr}' curbed with a more sanguinary 
doHpotism t'ban France, under Uie rei^n of un- 
contrt^led and **untTriny'* majoritie;^- Tho 
constitution was a mero **cmput muiutm" as 
overy conititutlou will be, unless there is some 



department so constitated as to possess the 
will, and the power to g^uard and defend it 
The most shocking enormities were perpetrat- 
ed, in the prostituted name of "liberty;" reli- 
gion was banished. Deity was blasphemed, 
and the most sacred rights were prostrated at 
the shrine of a political Juggemauti The 
character of the revolutionary courts is por- 
trayed by Burke, in thitt emphatic language: 
*'In them it will be in vain to look for any ap- 
pearance of justice, towards strangers, towards 
the obnoxious rich, towards the minority of a 
routed party, towards those who in the elec- 
tions supported the unsuccessful candidates; 
the new tribunals will be goveme<l by the 
spirit of faction." Such have been the courts 
in all ages and countries, under every form of 
government, when subject to the "majority;" 
and such will be the Kentucky courts, if tnis 
bill be approved by the people. Your judges, 
like Themistocles, will never sit on a bench 
where strangers will have an equal chance 
with their friends. It is easy to excite preju- 
dice against men in office, particularly judges; 
and it is the interest of those whose object is 
their own aggrandizement, to destroy judicial 
puritv and independence. Pericles, "the peo- 
ple's friend," could not mount to absolute pow- 
er until he had prostrated the Areopagus; 
and, that being made subservient, in the name 
of "the peopU" and of "liberty" he governed 
"the people." 

There is no danger of judges becoming ty- 
rants; all history proves it. Tyranny always 
springs from another quarter. Whenever oe- 
signing men conspire against the liberties of 
the people, they flatter them, and endeavor to 
put down the judiciary; and whenever honest 
judges are attacked by prominent and aspiring 
men, the people are in danger. They should 
protect such judges, if they intend to protect 
themselves. 

If tho power tu remove the judges by this 
bill be acknowledged, there is no longer, in 
practice, a constitution; the form may remain, 
out the spirit of tho living constitution is ^one. 
It is not for the judges, but for the liberties of 
the people, for the constitution under which I 
hav(! grown into manhood, that I protest 
against the passage of this bill. The stab 
which is now meditated, if not averted, may 
be mortal — and our rights will then be less 
secure than those of l ni^lithmen. What is it 
that prompts the i' ngliah tar, when g«)ing into 
action, to nail his country's flag to the mast, 
and shout for i ngland? It is because, al- 
though in many respects he is depressed, his 
personal rights arc secure from the encroach- 
ment of the crown, or even an omnipotent 
parliament, and he can appeal t(i independent 
courts for justice; as Wilaes did to Mansfield, 
against the outlawry of parliament. Pass this 
\nU, and sustain it with the peoplrt, and you 
not only have an omnipotent leffislature, "but 
servile, dependent courts. unwilUng|or unable 
to support your constitution. 

But, said Mr. Robertson, if the legislature 
possess the power to remove the judges in the 
mode proposed, why exercise it? What havo 
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thojudf^es done? Have they been guiltj of 
any misdemeanor in office? No. Have they 
been gruilty of any dereliction of duty? No. 
Arc they 'unfit? No; all acknowledge their 
ability, virtue and firmness. Do you expect to 
Huppfy their places hy better judges? You 
will not, you cannot do it. If you remove the 
present, you will not have a court in which the 
country will, or ought to have confidence: their 
ncco])tance of the office under such circum- 
Ktances will prove their unworthiness. Men 
combining all the qualities of these judges — 
their integrity, their ability, their morality, 
their experience, their inipartiality>-will not 
bo easily found, or if found, will not accept 
the office, humble, dependent, and degraded, 
as it will be rendered 

If it were admitted for argument, that the 
judges hav« given an erroneous opinion, would 
it be expedient or just to remove them for such 
a cause? No judge could then retain his 
seat. Will you remove your governor for im- 
properly pardoning, or for refusing to sign a 
Dill wlfiich a majority passed? But the de- 
cision complained of has not had, and will not 
have any effect; what end can then be effected 
bv removing the judges? None, except to 
give their offices to other m<*n. 

But if the decision be erroneous, the error 
can be corrected alone by the Supreme Court. 
It is the federal constitution which has been 
declared to be violated, by the two years' re- 
pli»viu act. This is the constitution of twenty- 
lour states, and must be the same in each. The 
Supreme Court, which is the court of all, must 
therefore control the decision of the state 
courts on the constitution of the nation. Ken- 
tucky has no right to dictate to the Union; she 
must submit to, and acquiesce in the decision 
of the organ of the national will . I f the court 
of the Union afiirm the decision of the state 
co\irt, the question is settled beyond the pow- 
er of the state. If that court should reverse that 
decision, the state court must stibmit. and 
cjmfonn to the paramount decision in future; 
the removal of the judges can then have no le- 
gitimate olyect. no practical eff<»c.t on the ques- 
tion. If they shall he removed, and the Sr.- 
Cciurt affirm (as they no doubt will do) their 
opinion, their flUi»ces?ors will be bound to en 
fore*} that opinion, tho opinion of the logi'^la- 
ture lo I ho contrary notwillist.in<ling. How 
ran it be ev.id-d? * If Kentueky has a right 
to interpret the feileral constitution, for every 
other state, and to resist the authority <)f the 
Union, every other state ha.^ an equal* riu'ht — 
nnd there if* no Union. If thr majority must 
guvern, it is the majority of ihe peoplV of all 
the Mates, and tjo: of Kentucky, \y]ut mu«;t <,'e- 
eidf this mj'.slion. Xo ]irinoi|.l!' ran tliere- 
fore be setlled. no objeet, allowabl" or iioiiora- 
liie.v'nn bedTocted by a removal of thejiulges*: 
and the only effect will be, lo tle^troy the pu- 
rity, the hoiu-Kiy and independenc*- of the 
bcncii. 

I do not however admit, said Mr. Kobertson. 
ihnt the decision of the court is erroneous: I 
have no doubt it is correct, aod never will be 
reversed. 



Having on a former occasion ari^ed thii 
question in extenso, I will not now enter into 
all its details. But there are some considera- 
tions which should not b« pretermitted. In 
all that has been written and spoken against 
the decision of the court, an intelligent defini- 
tion of the obligation of a contract could not 
be found. Thos(.> who denounce the decision 
fail to show its errors; they cannot doit. Tbev 
declaim on the subject of state rights, and 
charge the court with confounding right and 
remedy ; this is the burden of the sonr; jet no 
state right lias been violated; and Uie differ- 
ence between right and remedy is left un- 
touched by the opinion of the court. 

They have decided that a two Tears' replev- 
in law cannot constitutionally oe applied to 
contracts made before the passagre of the act; 
that it impairs "the obligation of a contract" 
The constitution of the United States declares, 
that *'no state shall pass any ex post facto law, 
or law impairing the obligation of contracts.*' 
An ex post facto law is one which denounces 
punishment for an act which was not illegal 
when it was done. It is a law which acts re- 
troactively on the conduct of the citizen. Is it 
not fair to. suppose that the correlative member 
of the sentence has a correspondent meaning? 
that a law impairing the obligation of con- 
tracts, is one operating retroactively on coo- 
tracts? The plain meaning of the clause is, 
that no criminal law shall operate retrospect- 
ively on acts; and that no civil law shall oper- 
ate retrospectively and essentially on con- 
tracts. This construction gives a similar im- 
Eort to each branch of the prohibition, and 
armonizes with the objects or the clause. It 
was intended that no ex post facto law w to 
crimes, nor any expost facto law as to con* 
tracts, should be valid. Such laws are unjust 
and impolitic, and contrary to the genius of 
the common and civil law. England does 
not venture to pass retrospective laws; nor 
does any European government of good stand* 
ing attempt it. They are not restrained by 
constitutional inhibitions, but by moral ini<9^ 
diets — by the intrinsic injustice of siichl^s- 
lation. And shall we, under our fedend snd 
state eonstitutions, possess the po'wer which 
the mtentates of Europe do not dare to exert? 
Tne legal obligation of a contract is certain- 
ly th« law which obliges If the law will not 
enforce a contract, it has no le^l sanction or 
obligation; as the moral obligation i;* the mcff- 
al sanction, the legal obligation must be the le- 
gal sanction. The legal obligation of the con- 
trnrl is the legal right to enforce it; the mode 
of enforcenieni niay be called the remedv. 
This mode or remedy may bo changed by ifie 
legir^lature at discretion; provided that, bV the 
chance, tlie right 14 not cssentiBllv' im- 
paired. If all renje<ly be taken away, the legal 
johliijation is distroved; for that'caunot be 
binding in law whicli the law will not enforce. 
If destroy ins» the remedy destroy the l(»al 
ri^ht, any change in the reraedr which mb- 
pairs its* efficacy, must necessarily impair the 
right or obligation. It it mockciy to tell a 
man that you do not affect hitright* when yon 
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deprive him of all the legal means of assert- 
ing it; he will stlU have a moral ri^ht, but it 
is only the shadow — tho legal right is the sub- 
stance. 

Those who assert that right and remedy arc 
so radically distinct, that anecting the one does 
not affect the other, ought not to forget, that 
legislation can affect UgaX rights in nu possible 
mode, except by acting on the remeoy. Let 
any gentleman state a mode by which the right 
can be impaired by law, without acting on the 
remedy; it must be admitted that there can be 
none. Then the whole argument is surrender- 
ed; for the admission is an acknowledgment, 
that if, by law the legal right shall be im- 
paired, it is impaired by postponing, or so 
changing the remedy as to affect the value of 
the right; and consec^uentlv, that if it be un- 
constitutional to impair or austroy the right, it 
i« unconstitutional to deuy the remedy, or 
change it so as to impair or destroy the right; 
because it is only by cnangizi^ or dehtroying the: 
remedy that the right in affected. Tuo only 
question then u, whether by passing the two 
years' replevin act, tho remedy .is so far post- 
poned a.4 to afifectthc value of the right? Xu 
one can deny that it is. Indeed it was not 
remedy, but dclav; it was not intended to give 
rtnudy to the plaintiff, but relief to the de- 
fendant. Awa^ then with the known distinc- 
tion between right and remedy; it proves no- 
thing; it is a quibble— an evasion — a delusion. 

If a contract be made between two persons 
cast away, like Alexander Selkirk, on an is- 
land, without civil nile, it would generally be 
legally obligatory; for they should be presumed 
to contemplate either the law of the govern- 
ment where they might first meet, or more 
probably the law of the country to which one 
or both of them looked as home; and the law 
to which they should be presumed to refer 
would rcffulate the civil obligation of their con- 
tract. ThaUx loci conlractiu does not fix the 
legal obligation^ when the contracting parties 
contemplate the law of any other place, as they 
are presimied to do, when a contract made in 
one country is to be performed in another, in 
which case the lex loci iolutionit, or the law ul 
the place of performance will govern. 

The response of the judges has discussed this 
subject so ably, that it is unnecessary for me, 
aaia Mr. Robertson, to dwell on it. It is clear 
that the court have decided correctly; they 
have given the construction to the constitution 
which those who made it gave to it. Luther 
Martin, who was a distinguished member of 
the federal convention, voted against tlie con- 
stitution, and in a letter to his constituents, as- 
signed as one strong reason, the insertion of 
the clause in relation to the obligation of con- 
tracts. This is his language: "The same sec- 
tion also puts it out of the power of the states 
to make anything but gold and silver coin a 
tender in the payment of debts, or to pass any 
law impairing the obligation of contracts. I 
consider, sir, that there might be times of such 
grsat calamity and distress, and of such ex- 
treme scarcity of specie, as should render it 
the daty of a goyemment, for tho preservation 



of even the^ost valuable part of its citizens, 
in some measure to interfere in their favor, by 
passing laws totally or partially stopping the 
courts of justice, or authorizing the debtor to 
pay by instalments, &c. The times have been 
such as to render regulations of this kind ne* 
cessary in most or all of the states, to prevent 
the wealthy creditor and the monicd man from 
totally destroying the poor, though honest 
debtor. Such times may again arrive. I 
therefore voted against depriving the states of 
this power," <S;c. In pages 37 and 243 of the 
Letters of Publius, on the authority of which 
the states ratified the constitution, may be 
found in substance the same doctrine. What 
can be more irresistible authority? Those 
men were all members of the convention, and 
knew what they intended to effect by the 
clause. They had fell the evils which were 
produced by delay and relief laws, in the 
states, before the adoption of the constitution, 
and thought it neciissary to prevent their re- 
currence. Those evils are aepicted by the 
historians of the times; one or two extracts only 
will be necessiu*v to show what they were. 

"The effect of these laws interfering between 
debtors and creditors, was extensive. They 
destroyed public credit and confidence between 
man and man, injured the morals of the peo- 
ple, and aggravated the final ruin of the unfor- 
tunate debtor, for whose temporary' relief they 
were brought forward.** 

Speaking of the adoption of the federal con- 
stitution, and I he necessity and intent of the 
clause in relation to contracts, the historian 
observes: "Their acceptance of a constitution, 
which, among other clauses, contained the re- 
straining one, which has been just recited, was 
an act of great self-denial. To tie up the 
hands of future legislatures, so as to deprive 
I hem of the power of repeating similar acts on 
any emergency, was a display both of wisdom 
and magnaniinitr." 

Speaking of the effects of the now constitu- 
iion, and particularly the clause which he had 
described, as intended to prevent any interfer- 
ence between debtor and creditor, the historian 
says: "Public credit was reanimated; the own- 
ers of prope-rty and holders of money freely 
{>arted with both, well knowing that no future 
aw could impair the obligation of contracts." 

Here arc disclosed, in impressive language, 
some of the reasons which induced the adop- 
tion of that clause in the federal constitution, 
which forbids the states to impair the obliga- 
dons of contracts. Experience had demou- 
^trated, not only the injustice and inefficiency, 
but the demoralizing and distracting effects of 
legislating for tho relief of the debtor, at the ex- 
pense of the creditor class of the community. 
It was unjust, because it denied to the creditor 
the enjoyment of what he was entitled to fairly 
and honestly; it was inefficacious, b<K;ause it 
produced more mischief than good; it did not 
eventually effect the benevolent purposes for 
which a misguided philanthropy intended it. 
it was very demoralizing, because it generated 
idle habits, destroyed confidence, and un- 
hinged society. But the great objection to it 
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was that, if allowed to be practised hj the 
states, without restriction, thoro was danger of 
its perversion and abu^e, to such a degree, as 
to irritate the citizens of different states, and 
ultimately dissever the union, or at Icasft very 
much impair the moral ligaments which alone 
can preserve it from disruption. It was there- 
fore deemed better to deprive the states entire- 
ly of the power, than to Jeopard the stability 
of justice, and the integrity of the union, by 
running the hazard of ils abuse. Justice 
should be stable, and of unvaried tenor 
throughout the union; it is a national object 
One object of the federal union is declared to 
be, "to establish justice." The citizens of 
each state are protected in the security of equal 
rights, in all the states; this creates a national 
spirit— a fraternal feeling in the whole Ameri- 
can family. And under this view, no clause 
is more essential to the union of the states than 
the one under consideration; none should be 
more pertinaciously defended from violation, 
by the sincere and enlightened patriot. It is 
one in which every citizen of the (Tnited States 
is as much interested an the people of Ken- 
tucky; and if the doctrine be orthodox, that a 
majority must govern, as it certainly is, with 
few exceptions, a majority of the states have 
the right to govern on this subject. There can 
be no doubc that a majority of the states con- 
cur with our Court of Appeals in the construc- 
tion which they have given to this clause of 
the federal constitution. It may in safety be 
demanded of the opposers of that decision, to 
produce evidence that there is one state op- 
posed to it. 

Every state which has acted on the ques- 
tion, has expressed the same sentiment; Mis- 
souri, Tennessee, Mississippi, Vermont, North 
Carolina, have all decided that such an act as 
the two years' replevin act of Kentucky is un- 
constitutional. The Circuit Court of the 
United States, Judge Washington presiding, 
has settled the same principle, in the case of 
Uolden vs. Prince, iu Virginia, since the late 
war, an attempt was made m the l-igislature to 
pass a similar law, and after an able debate, it 
was decided almost unanimously that it would 
impair the obligation of contracts, and there- 
fore would be unconstitutional, and the meas- 
ure was abandoned. This information I have 
from a gentleman now in the lobby, who was 
a distinguished member of that legislature. 
The Supreme Court has virtually given the 
■ame decision in several cases; and no superior 
court in America has eiven any other decision. 
The opinion of tbe Supreme Court of Xorth 
Carolina on this subject, in the case of Critten- 
den vs. Jones, is now before me; it is very able 
and elegant, and exhibits substantially the 
same view as that given by our Court of Ap- 
peals. Any gentleman can examine it; it 
would consume too much time to read the 
whole case; the following extract may suffice: 

"If an act postponing the payment of debts be 
constitutional, what reasonable objection could 
be made to an act which should enforce the 
payment before the debt becomes due?" "The 
rights of both putles established by the con- 



tract, arc in the eye of justice equally sacred: 
and whether those of the creditor are sacrificed 
to those of the debtor, or the subject be reversed, 
we are compelled to think that the constitution 
is overlooked. No unimportant part of Uie ob- 
ligation of every contract, arises from the in- 
ducement the debtor is under to preserre hii 
faith. In moat cases ho (the creditor) would 
reserve both money and property, in his own 
possession, were he not assured that the Liw 
animates the industry, and quickens the punc- 
tuality of his debtor, and that by ite aid he can 
obtain payment in six or nine months. The 
act under review delays this assurance." "The 
right to suspend the.recovery of a debt for one 
period, implies the right to ^uspend it fur an- 
other." It is difficulty to conceive how the lair 
can otherwise impair an existing right, thanbv 
withholding the remedy, which is in effect ti' 
sespend the right." 

In the face of such a formidable array of aa- 
thorities — the opinions of those who made the 
constitution; of those who lived cotemporane- 
ously; of every state in the Union which has 
expressed an opinion; the decision of the Uni- 
tea States' Circuit Court for Pennsylvania; the 
clear intimations of the Supreme Court: the 
ability of the argument offered by our court, in 
support of their decision; the inability of those 
opposed to the court, to show what the conrti- 
tution means, unless it means what the court 
has decided that it does; the evident design of 
the constiution, deducible from its terms by 
every rational mode of interpretation— in the 
face of all this, are not those who denounce the 
court for error, guilty of extreme temerity? 
Ought they not at least to doubt, and doabtiag, 
to acquiesce, and recoil from the attack whiu 
they arc making against a co-ordinate depart- 
ment of the government? Even the elaborate 
replication to the response of the jad^es, 
when examined, is a virtual concession 
of the correctness of the opinion of the 
court. In all that long document, there is no 
attempt to explain the import and design of 
the clause of tne constitution in relation to the 
obligation of contracts — it is ad emptmm^Mm, 
metaphysical and evasive; it surrenders the 
argument. The author confounds the plsn 
and acknowledged distinction between the 
moral and the ^gal obligation. He inquires 
what was the obligation of the contract or cove- 
nant entered into between Deity and Abraham! 
and answers it himself, by inquiring in what 
court Abraham could have arrai^ed his God 
for a breach of the covenant. This is irreve- 
verent, and is only alluded to, to show theevi* 
sions and miserable artifices of the book. 
Does the author of the book suppose that the 
covenant with Abraham had a ay ei^U obliga- 
tion ¥ Does he not know that its obligauon 
was of a different and far more transcendenul 
character? that it was divine — as immntablets 
the attributes of Deity? But if the author of 
this extraordinary production meant to prove 
any thing by this argument, it was to shoT 
that, as the obligation of the covenant did not 
consist in a legal right to enforce it br Icpl 
means, consequently the dbUgaXkou of a cod- 
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tract between A and B, dou notconBist In the 
rigkt to enforce it bj l^al meani. Hov falla- 
cious the idea! But such are all the argumcma 
in Ae lougbook. Letitgoto thepeoplevith 
tthe response, and it carries its antidote. It is 
«at comparable to that luminous and unan- 
'<nrer«ble vindication of the court. The re- 
spoDse will b« read bj our children, as a ear- 
men ntcmarinn, when the replication trill 
havciunk into oblivion — and when the repuln- 
tion of its author shall havo been swallowed 
up, like the Niger, in the great moral desert tn 
which it is hastening, the fame ofthcjudgrs, 
like the Nile, will ifow on, full, perenni&l and 
refreshing. 

An eia'peraled party may' remove tin; 
judges from office, but U "" 
them — tlicy canno 
food and thi 



t ihey c 






iencE mid their plaudits, wh^ii 
those now engaged in the unhallowed attem]pt 
to dcKrado them, arc remembered only as were 
tho blind and enviona mob, who ex'Avi Aris- 
tides, because he was' JUST. The act which 
deprives them of office will only increase their 
cUiniB to higher and better office; it will 
transmit their memories to posterity, hallowed 
by the rccolloctioii that they were martyrs ia 
the cause of justice, of troth, and of constitu- 
tional liberly: it will extend the horiion of their 
fame, and imprint their merits in proud relief 
«n their country's monuments. 

How much more enviable is the fortune, a 
-«]evated the character of ■ virtuou»raan, pi 
ishedforhis incorruptible purity, than of hi 
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irh«, to acquire a transient triumph, or nn 
ifaemeral fame, has helped to pull him down? 
'11 triumph — truth will eventually 
prevail. Men pasn away and arc forgotten, 
>DUt pHnciplei aro iiomortal. The day may 
' " ' en the proudest of ilB mnv 

Boyle, an Owsley, 



not be far dii 

wish that , . _. .. 

Hills, and had been removed from office fnrLi 
virtue and firmnesB. From my boyhood I have 
known two of the^e judges intimately, and it 
i« with pride and confidence that I declare, 
that I never knew mora virtuoun, more araiii- 
ble, more honorable men — purer men or better 
citizens, than John Boyle and William Ows- 
ley. They are omamenUsto the bench. *Vii]i 
the other judge I am not so well acquainte<l, 
bnt I know cuougb of bim to believe that he is 
m honest and upright man, and able jud^e. 
To defend such men in such a cause- cannot be 
criminal — to me it is the proudest actof my lif"^- 
I consider myself in this humble and unpop^i - 
Ikt elTort, as one of a smatl and praBcritH.'d 
bond, who are the forlorn hope of the constitu- 
tion. And although I have a foreboding thnt 
this bill will pan*, I will not despond; for I re- 
collect, that although the darkest day wbicli 
England ever saw, was that on which Sidney 
fell, in less than five years sbe was cherrtil 
w<th the brightest that ever dawned on hr^r 

In this auavailing effort, it 



of the jndges alone that I advocate, said Mr. 

RoberUmi, bnt the cause of order, of safety, of , . ■ ,-- 

i««tice, rf liber^— tho stranger'B cause— tlie tli.oae P(re(i.»pnndB, "civil liberty, 
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poor man's cause — the cause of that consCitn- 
Uon which is the boast of our country, and die 
piLiioplv of iU people. 

ir the people ratify the pasfiue of this biU, 
tliccun^litution is laid low at the feet of any 
imbitiini! man who may lead a majority; the Jn- 
die I an H'illbehumbled.all power engrossed by 
I)ie citiii'r departments, and inutcad of being 
lIOM-nif-d by the principles of eternal justice, 
tiiLoJ na landmarks in the conatitutioa, we 
sholl ha under the dominion of the resant- 
mmts, ivhima and passions of the leaders of 
eviT vniving factions. Instead of being bleated 
n-il}i s^^liility, confidence, and security for 
lifi\ lihiTiy, and property, we shall be cunad 
wiiii r. viilutiont, diatrufct and licentiouancs*. 
For if lln- majority can effect their objecta in 
pa-^hini; i'lis bill, there is nothing in the pow- 
ei of riK'ii, which they may not do. It will 
Uk'u hi in vain that the constitution says to 
Uu-iu. viiu shall not pass a bill of attaindw: 
tliey will pass it, if Ihey wish to do so. And 
to wliom can the appeal be made? Not to tb« 
judiciary: they are no longer a co-ordinate de- 
partment. They bow to the strong party — the 
very party that they were created to check. 
We may ^till have a paper constitution, bot 
tbe principles wbich sustain and enforce it 
will be jirostrated. Wc may still have the ap- 
pearanei! of liberty; so had the Komsns under 
Auguptin. We niny still have patriots, but 
they will be proscribed; their aspirations will 
Up 'trea'iiin, and those who govern will be 
called the people's friends, ana will tyranniie 
in llieir name,— like Clodius, who, alter haT- 
iiiL,' caused the ex Elation of the patiiotic Cic- 
ero, demolished his house, and erected on ita 
ruins a. statue to "Liberty?" If public sen- 
timent sustain this bill, such maybe the con- 



Tbis drama is about to clone; we are in iU 
lE^I .lel. May its Inst Scene be as honorable 
ud n-i i>Tmobling to Kentucky, as its preceding 
111-.^ li^ve been humiliatini; and aiarming. 
l.-iy iveyel behold the ark of our safety, after 
roiillieniiK the most frightful storm that evsr 
lireatcnedourmiD, ride id safety and triumph 
iild harbor, the people's ajfections, with 
I., .iwi T^,r- ;i<spi-i)u>il nil ;t. ' 
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Librrly and Late" inscribed on 
banner. Wbilnt we are figuring on inesisge in 
this evi-'ot^rul drama, we should know, that it 
is not so importsat what parts we plsy, as that 
we pi ny ihem well; we act not only for ourselves, 
but for those who shall come after us and for 
Oiq peo]>le of other states. The whole Union, 
an in 111! amphitheatre, are looking with deep 
coi»-( rii tin our deliberations, and aro praying 
that Kentucky may be saved from degrada: 
Udti. And ihall their entreaties, their opln-. 
ions, hi} disregardedT Will not a justUeavei^ 
inier])o"<'. and prevent the reckless demolition 
of Ibflt political edifice, which WAS reared un- 
der tlip .iiispices of a divine Providence? Is 
Msnlius, to give the alarm from the 



i-i,-., 



Gsmillus, to save the ciladell 

er our shattered ship from the 

of palty, and save the crew frotq 
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jestj of the people/' which are uttered to se- 
duce and to aestroj 7 * 

I haye, Mr. Speaker, taken my passi«ge in 
this yessel; my wife and children are on 
board. I will cling to hor as long as she floats, 
and shoiAd dhe $inkf I will seize her last 
plank, as my best hope! 

In the humble part which it has fallen to my 
lot to bear in this great question, I expect not 
rictory, I solicit not i^plause. My only wish 
is, that I may promote the welfare of the coun- 
try which ^ave me birtli, and entitle myself to 
the reputation of an honest man I fear not 
responsibility — ^Heayen made rae free, and I 
win not make myself a slaye. I haye not con- 
sulted men in power. Although not one drop 
of patrician blood runs in my yeins, I am enti- 
tleato the humble priyilege of obeying the dic- 
tates of my own conscience, and of fearlessly 
uttering my opinions. And I shall deem it 
one of Uie roost fortunate incidents of my lifc» 
that I haye had an opportunity of protesting 



against this ruinous and Tiolent act, and d 
transmitting to my posterity, on the record, a 
memorial of my opposition to it. 

If, by any exertion which 1 could make on 
this floor, 1 could ayert the fatal blow that is 
aimed at the yery heart of the constitution, mv 
highest ambition would be fully ffratifieJ. 
But, sir, my efibrts are lost— the die is cast — 
the constitution falls! and the Qohr consolatiou 
is a belief that I have done my autj. Others 
may wear their crowns of laurels, foi their vic- 
tory oyer the great charter of the peopleV 
rignts. As for me, I prefer the approbation of 
a sound conscience, cyen in obscurity, to the 
proudest station purchased at So dear a price; 
with this, the humblest station cannot make me 
miserable; without it, the moat exalted coold 
not make me happy. 

"One self-approyiii^ hour far outweighs 
Whole years of stupid starcrs, and loud huaaas; 
And more true joy, Marcellus exiled feels. 
Than Caosar with a senate at his' heels." 
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After the passage of the ^* Re-organizing Act^^^ Mr. Robertson urged 
the minority in the legislature to uni(e in a protest, appealing to the 
people of Kentucky, who were then the only arbiters between '^the old 
courV^ and ^Hhe new caurt^'^ appointed under that act. But some of those 
who had voted against the act, apprehending that a further struggle 
would crush themselves, and seal die downfall and proscription of Qiq 
constitutional party, preferred to ground their arms, and at once submit. 
It being the purpose of a manifesto to commiit the members of the leg- 
islative minority, and animate their party, unanimous co-operation was 
deemed important, if not indispensable to that end; and consequently 
the apparent hopelessness of such unanimity discouraged further effort 
to rally by that mode. In that state of suspense, Mr^ Robertson, sick 
and in bed, was visited by Robert Wickliffe and John Green, who informed 
him that most of the minority woidd sign a protest if he would prepare 
one. Considering this as the last hope, and feeling sure, as proph- 
esied in the foregoing speech, that the people, if properly addressed, 
would repudiate the act, ne resolved (thougn that was the last day of 
the session) to try the experiment of a bold and condensed protest, for 
galvanizing his desponding party, and affording to all, who might de- 
sire honest investigation, a text for argument against the act. And ac- 
cordingly the following protest was prepared by him, signed by the mi- 
nority, and presented to the House of Representatives before 3 o'clock 
of that same and last day of the session. 

On the presentation of it, Mr. Rowan, as leader of the majority, cour- 
teously moved a dispensation of the reading of it, and its a^dmission^o 
the Journals; and thereupon the House of Representatives unanimously 
voted to place it on the Journals. But the Senate having, just before 
that vote, rejected it, after hearing it read^Jeroboam Beauchamp, a Senator 
from the county of Washington, came to the lobby of the..House andltold 
Mr. Rowan what the Senate had done, and said to him, Hi is thfi devils 
and if you donHkick it out of your House, it vnU blow usall sky-high.^^ 

Mr. Rowan immediately moved a reconsideration of the vote just giv- 
en; and the protest was then excluded from the Journals. But it went 
before the people, and such a civic battle was never fought in Kentucky, 
as that which followed the promulgation of that small document. The 
result was the election, in August 1825, of a large minority of the House 
of Representatives, against the Re-organizlng act. 



PROTEST OF THE MINORITY, 

« 

Against the Act Re-orgmzing the Court of Appeals* 



[December, 18^.] 
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The undersigned, composing the minority 
of the legislature, who voted against the act 
*'reorganmny Ae Court 6f AppeaU" being 
about to separate, perhaps never to meet on 
this theatre again, cannot, consistently with a 
sense of duty to ourselves, our constituents, 
and the constitution of our country, close our 
official duties, without uniting together, and 
with one voice, respectfully, but nrmly and 
solemnly, protesting against this unprecedent- 
ed act, as unconstitutional, unjust and alarm- 

lag. 

The constitution declares, that "the Judges 
of the supreme and inferior courts shall hold 
their offieea durinjpr theilr good behavior, and 
the continuance of their respective courts." 
While the court continues, the mdge is entitled 
to his office, until removed for misbehavior. 
If he be charged with malfeasance in office, 
the eonstitntion requires that he shall be im- 
peached; but if, for any other reasonable 
c»nse, not sufficient for an impeachment, it be 
proposed to remove him, it is necessary that 
two-thirds of both branches of the legislature 
should coBcur in an address to the Oovemor to 
remove him. The constitution tolerates no 
other mode of removing the judge fVom the of- 
fice; this is denied by none. If thentthe court 
cannot be abolishea or discontinued, Uid at- 
temptg(to remove the judges by its reorganiza- 
tion is "palpably and obviously" unconstitu- 
rional. We insiit that the Court of Appeals 
is created by the eonstitution^ and therefore 
can only be abollshed^y the people, in con- 
Tantion. 

No stronger evidence of this is necessary, 
than the foUowing extracts from the constitu- 
tion: "The powers of Uio government of the 
state of Kentucky shall be divided into three 
distinct departments, and each of them con- 
fided to a separate body of magistracy, viz: 
Those which are legislative, to one: those 
which are executive, to anc^er; and those 
which are judiciary, to another." ^'The^leeis- 
lative power of this commonwealth shallbe 
vested in two distinct branches,*' <bc. "The 
judiciary powers of this commonwealth shall 
be vested in one supreme court/* <tc. Each de- 
partment is created by the constitution, for 
wise ends — and must exist as long as the con- 
stitution endures. There must be a judiciary 
department, as well as legislative and execu- 
tive. The ultimate powers of that depart- 
ment must be vested in one court of appeals. 
There must be an executive department. The 



supreme powers of that department must b^ 
vested in a chief magistrate. The Governor 
can only be removed from his office by two- 
thirds, on impeachment— the office cannot be 
abolished — it cannot be removed from him by 
any act of the legislature. The judges of the 
Court of Appeals can only be removed from 
their offices by two- thirds, either by impeach- 
ment or address. The offices cannot be re- 
moved from the judges by any act of the leg- 
islature. The court cannot be abolished; and 
the judges, unless removed by impeachment or 
ad^'ess, are entitled to hold their offices during 
the continuance of their oourt. There thall bt 
a Court of Appeals, and but one Court of Ap- 
peals. If the legislature ean abolish, or dis- 
continue it for a moment, there is nothing to 
prevent its abolition forever. But the con- 
vention who formed the constitution have not 
thought proper to leaye to the legislature the 
power of creating, or destroying, or modifying, 
or changing the three great departments of the 
g:ovemment; they are fixed by the constitu- 
tion, and are as stable and immovable as that 
sacred and inviolable charter. Although the 
governor may die or resign, there is still an ex- 
ecutive department, and it is the same depart- 
ment. And although the fudges of the Court 
of Appeals may die or resign, there is still a 
Court of Appeals, and it is the same court 
The officers, in each case, may chanj^e, but the 
office is the same — the executive stilTcontinues 
—the court still continues. This is the doc- 
trine of the constitution-'it is the doctrine of 
genuine republicanism— 4t was the doctrine of 
the republicans of 1802, with Mr. Jefhrwa at 
their head. The republican party in Congress, 
in 1802, acknowledged that the supreme court 
could not be abolished, nor the judges removed 
from office by an act of ordinary legislation; 
because the court was establishea by the con- 
stitution, and the judges hold their office* 
during good behavior, and the continuance of 
their court. The party were unanimous in 
this opinion, but insisted that inferior courts, 
which are established by law, may be abol- 
ished by law, whenever they become incon- 
venient or unnecessary. 

Our constitution, like that of the nation, al- 
lows the legislature, from time to tim€% to ef- 
tablish the inferior courts; because, experience 
might prove the nccessi^ of changing those 
courts, so as to adapt them to the condition of 

I the country. But each constitution requires 
that there shall be ont supreme court, and the 
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languaee of each is substaDtialiy^ the Mbne. 
Bt each, a supreme court is ordained and ef- 
taDlished. The constitution of Kentucky 
does not require that the inferior courts shall 
be circuit or quarter session courts, but it does 
declare and require that there should be one 
Court of Appeals. Our circuit courts did not 
not exist until established bj the act of 1802. 
But the Court of Appeals has existed from the 
date of the constitution. The first were created 
bj the act of the legislature; the other was es- 
tablished hj the paramount act of the people in 
convention. The same authority which cre- 
ates, may destroy; therefore, the lec:i8lature 
may abofish the circuit courts — but Uie people 
alone, assembled in convention, can abrogate 
the court of appeals. 

But this legislatuic, as if above the constitu- 
tion, have arroeated the right to abolish the 
Court of Appeals, by its "re-organization," and 
to remove the incumbent judges from office, by a 
bare majarity, whilst their "court continues!" 

We consider this not only an unconstitu- 
tional and high handed measure, but one, 
which, if approved, will prostrate the whole 
fabric of constitutional liberty; tee do coneider 
U a REVOL UTION! We consider this un- 
paralleled act, as an attempt, by the majority 
of the legislature, to consolidate their power, 
and perpetuate their supremacy, over the 
rights of the minority and the canstitution, by 
de8tro}[in^ the independence and purity, and 
impartiality of the judiciary. And if it be 
countenanced by the people, we believe that 
our courts will be subservient to the strong 
party, or party in power — ^that we shall be gov- 
erned by factions — that "liberty and equality" 
will be empty sounds — ^that the ambitious and 
the powerful will hold in their hands the des- 
tinies of our state — that the minority will, in- 
deed, have "no rightt," and will be proscribed, 
ms we believe it has been resolved that WE 
ehiUl be, during tne present administration — 
that the freedom of speech and of conscience, 
and the rights of lite, liberty, and property, 
will depend on the caprices of a fluctuating 
majority of the legislature; that our courts wiU 
be servile and dependent, like those of revolu- 
tionary France, under Robespierre, and those of 
England, under the Tudors and the Stuarts; and 
that the legislature of Kentucky will become 

Sractlcally, as omnipotent as the British par- 
ament. 

These are not the depictions of vivid fancy, 
oc the spectres of a puerile alarm; we fear that 
tliey may become sober and solemn reidities. 
If the people sanction this act of the majority, 
where is our security? Their approbation of 
such an act would indicate a destitution of that 
reverence for their constitution, which is the 
aoul of every constitution, and without which 
no people ever were or ever will be free. Ours 
iii uot|the language of prophecy, all of whose 
predictions are yet to be fulfilled — as passing 
scenes will prove. Although we are not ini- 
tiated into tne ''arcana imperu" our eyes have 
keen and our ears have heard enough to enable 
us to understand "the signs of the times/'— 
Whtn wt see new judges appointed to super- 



sede the old ones, some of whom are known to 
have been active and clamorous in endeavors to 
prostrate the court; when we see, at the head of 
these new judges, the leader of the znajoritgr, 
who has been charged with exerting his in- 
fluence in, and out of the teg^ature, in caucus 
and otherwise, whilst Secretary of State, to 
procure the passage of an act, to provide of- 
fices for himself and friends; when we hear, 
day and night, of our chief magistrate inter- 
meddling, and endeavoring, with all his means 
of persuasion, to influence legislation; and 
when we are told that he has proscribed all, or 
most of those who voted against him — can we, 
as faithful sentinels on uie people's watch- 
towers, tell them, "all'e toeU?" We cannot, 
we will not; we would be faithless to our- 
selves and treacherous to them; we will tell 
them the truth, and are prepared for the conse- 
quences. 

We will tell them, that the new judges are 
virtually pledged to support the party in pow- 
er; that we do believe tnat they are, in every 
essential attribute of an enlightened, indepen- 
dent and incorruptible bench, inferior to the 
old judges; that such a court, organized under 
such circumstances, will not, we fear, possess, 
or even deserve to possess, the full and unhesi- 
tating confidence of the people; that, to pro- 
vide for particular men, we believe new and ^ 
unnecessary offices have been created; and to 
consummate the object, when the people are al- 
most sinking under embarrassment and dis- 
tress, the salaries of the new judges of the 
Court of Appeals have been raised from four 
thousand five hundred dollars to eight thou- 
sand dollars. 

All this we have in our places faithfully and 
honestly endeavored to avert, but our efforts 
were unavailing. The judges had been fully 
and constitutionally* tried, and acquitted — ^but 
that which shields the felons of the country 
could not protect them — they are not liberated 
after one trail — ^they cannot escape. "Power" 
is converted into "nght" — and the constitution 
is under the feet of a triumphant majoritf , who, 
if not checked by the people, may hereafter 
exercise ail power, legisuKtive, executive, and 
judicial; which, Mr. Jefiferson and other patri- 
ots of the revolution have denounced as the 
most intolerable despotism. Against this sort 
of tyrrany our fathers protested in the Declara- 
tion of Independence; against this sort of ty- 
ranny they iought, and bled, and conquered; 
and against it, those of their sons who cherish 
their principles, will ever PROTEST, whilst 
they have tongues to speak, or pens to write. 
And we now declare to this legislature, and to 
the people, that if this memorable act of a ma- 
jority be submitted to, or enforced, liberty is in 
danger, justice is in danger, morality is in 
danger, religion is in danger, and every thing 
dear and sacred is in danger. We will have no 
living constitution, and against bad times and 
bad men there will be no security. This ex- 
ample "i^ill consecrate every encroachment 
that power can make on the rights of the poor 
and the humble, the persecuted and the vir- 
.tuous. 
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The onlj pririlege now left the minority, is 
to complain and remonstrate, by appealing to 
the people. We had thought when the fatal 
act passed, that we would retire from the hall 
of legislation, and leave the majority to act 
without obstacle or embarrassment; but on 
more mature reflection, we have deemed it 
most prudent to remain at our post until the 
last moment of the session, and to close it on 
our part by an united and candid expression 
of our onquali^ed opposition to a measure 
which, if supported, we believe, strikes the 
constitution of our country dead, and con- 
signs our most cherished rights to the vortex 
of party strife and ambition. 

Appealing, therefore, to our own consciences, 
and to the God of the universe, for the recti- 
tude of our conduct and the purity of our mo- 
tives, we do now, for onrselves, our constitu- 
ents and our posterity, in the name of the con- 
stitution and of justice, enter on the Journal 
this, our solemn protest against the late mem- 
orable act of the majority, as most alarming 
and unconstitutional. 

Membert of the Hoiue of RepreserUativet. 

G. Robertson, Charles M. Thruston, 



John Qreen, 
Robert Taylor, 
Archibald Woods, 
Pabney C. Cosl^, 
Daniel Breck, 
R. B. New, 
Bourne Gogging, 
James Ford, 
David Gibson, 
0. II. Cunningham, 
Jas. SimpsoD, 
James True, jr., 
W. C. Payne, 
B. Hardin, 
H. C. Payne, 
L. Williams, 
S. Turner, 



C. B. Shepherd, 
Samuel Brents, 
Robert Wickliff?, 
Philip Triplett, 
John Sterrett, 
J. M. McConnell, 
James Farmer, 
G. I. Brown, 
William T. Willis, 
Clayton Miller, 
Uriah Gresham, 
Thomas Kennedy, 
W. Gordon. 
John ; Bates, 
Silas Ewis, 
H. Crittenden, 
G. Morris. 



Memben of tki Senate. 



John L. Hickman, 
Thos. C. Howard, 
Chilton Allan, 
James Davidsoi^, 
Martin Beatty, 
Sara. W. White, 



John Faulkner, 
Robert Stephens, 
Granville Bowman, 
Martin H. Wickliffc, 
James Ward, 
M. Flouruoy. 



PRELECTION. 



Althoogh the people, by a large majority, decided against the re-or- 
ganizing act, in August, 1825 — ^yet, as only one-third of the Senators 
were elected in that year, the Senate stood equally divided between the 
antagonist parties, with the advantage, to the Judge-breakers, of hav- 
ing on thek side the casting vote of Lieutenant Crovemor^ Robert B. Mc- 
Afee. 

On the 14th of November, 1825, which was the 8th day of the session, 
a bill to repeal the re-organizing act passed the House of Representa- 
tives by the following vote — 

Yeas — Mr. Speaker, (Robertson) James Allen, Bainbridge, Blackburn, 
Breck, Breckinridge, Brown, Bruce, Bruton, Cowan, Cox, Crittenden, 
Cunningham, Davis, Duke, Dunlap, Dyer, Evans, Farmer, Ford, Gaines, 
Gibson, Gordon, Green, Grundy, Hansford, Hanson, Hardin, Harvey, 
Hutchison, James, Logan, Marshall, Mayes, McConnell, Morris, New, 
Owings, Owsley, Reed, Skyles, Slaughter, Sterrett, Street, Sichard Tay- 
lor, Robert Taylor, Z. Taylor, Timberlakc, Thomasson, True, Turner, 
Underwood, Waddell, Walker, Wilson, A. White, Woodson and Yan- 
tis— 8. 

Nays — Messrs. J. J. Allin, Barbee, Carter, Clay, Chenowith, Coleman, 
Coombs, Daniel, Elliston, Fletcher, Fulton, Hall, Haskin, Lackey, Lee, 
Martin, Maupin, M'Clanahan, Miller, M'Millan, Mullens, Napier, Nut* 
tall, Perrin, Porter, Prince, Samuel, Spalding, Stephens, Tarleton, 
Thomas, Wade, Ward, E. Watkins, Wilcoxen, Wingatc, and S. White 
—37. 

But it was rejected in the Senate by an equal vote, the Lieutenant 
Governor voting against it. On an amendment striking out the whole 
of the original bill, and substituting an Amendment reducing the number 
of judges of the new court prospectively to three, and their salary to 
$1,200 the vote of the Senate was as follows: 

Yeas — Messrs. C. A. Allen, J. Allen, Barret, Cockrill, Daniel, Daviess, 
Dudley, Bwing, Forsyth, Hughes, Mayo, P. N. O'Bannon, W. B. O'Ban- 
non, Shelby, Smith, T. Ward, Wood, Worthington, and Yancy — 19. 

N^s — U. Allan, Beatty, Carneal, Crutcher, Davidson, Denny, Faulk- 
ner, Garrard, Given, Hickman, Howard, Locket, Muldrow, Pope, Ste- 
phens,;;. Ward, White, M. H. Wickliffe, and R. Wickliffe— 19. 

The House of Representatives having disagreed, of course, to that 
amendment, the Senate at once adhered, and thus the bill fell. As both 
parties had deferred to the people at the polls, as the last and only um- 
pire, this unexpected contumacy of the Senate produced unexampled ag- 
itation. 

The Judges of the new court — Barry, Haggen, Trimble, and Davidge, 
having ceased to do business, and their clerk, F. P. Blair, who had, under 
their order, forcibly removed the records from the office of A. Sneed, th« 
clerk of fl^e oM court, and having closed bis office, and refused either to 
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inrrender the records, or permit any litigant or counsel to have access to 
them, the House of Representatives, by a vote of 58 to 34, adopted a 
resolution declaring that it was the duty of the old court, through its 
sergeant, Richard Taylor, to regain the possession of its records. To pre- 
vent the restoration, Blair's office was guarded by men and guns, and no- 
tice was given that, if the sergeant should attempt to retake the re- 
cords, he would be fired on. He, nevertheless, having been ordered to 
take them, had started to execute the order, but was induced to forbear 
by the intercession of Mr, Robertson^ who met him on his way to Blairs 
office. Had he gone on, he would probably have sealed, with hia blood, 
his fearless devotion to duty, and the consequence would have been much 
bloodshed at the capitol, and, not improbably, civil war throughout the 
State, then apparently trembling over the crater of a heaving volcano. 

In that critical dilemma, the House of Representatives made'the offer 
of another olive branch, by resolving that the Governor, Lieutenant Gov- 
erncr, and the judges of the old and the new court ought all to resign, so 
as to relieve the country from the anarchy and perils likely to follow the 
astounding recurancy of the Senate and the new court* But this alpo 
failed by the same partj^ vote in the Senate, which body, at the instance 
of John Pope, and some others, hitherto of the old court party, passed a 
bill for " Compromise ^^"^ by the appointment of six Appellate Judges, none 
of whom were to be entitled to any salary unless commissioned by the 
Governor. The mass of the old court parly looked on this as a surrender 
— at the moment of dawning liberty — of the principle they had so long and 
in a manner so self-sacrificing, been struggling to maintain and estab- 
lish; and, therefore they determined not to tamper with the bill, but to 
reject it as soon as offered in the House of Representatives. According- 
ly, as sQon as reported — as it was by Mr. Pope himself, in an unusual 
manner, by an introductory speech — it was repudiated by the folloiring 
vote on the question: "Shall the bill be read a second time?" — 

Yeas — Messrs. Barbee, Brown, Cheno\i'ith, Coombs, Crittenden, 
Fletcher, Fulton, Hall, Harvey, Haskin, Lackey, Lee, Logan, Martin, 
Maupin, Mayes, McClanahan, M'Cormas, Miller, M'Millan, Napier, Nnt- 
tall, Perrin, Porter, Prince, Samuel, Sanders, Spalding, Thomas, Thom- 
asson. Wade, Ward, E. Watkins, Wingate, and S. White — 36. 

Nays — Mr. Speaker, (Robertson) Messrs. James Allen, Bainbridge, 
Blackburn, Breck, Breckinridge, Bruce, Bruton, Cosby, Cowan, Cox, Cun- 
ningham, Davis, Duke, Dunlap, Dyer, EUiston, Evans, Farmer, Ford, 
Gaines, Green, Grundy, Hansford, Hanson, Hardin, Hutchison, James, 
Marshall, M'Connell, Morris, New, Owings, Owsley, Payne, Reed, Skyles, 
Slaughter, Sterrett, Street, Robert Taylor, Z. Taylor, Timberlake, Tur- 
ner, Underwood, Waddle, Walker, B. E. Watkins; Wilson, A. White, 
Woodson and Yantis — 52. 

No other measure of peace then remained but to appeal once more to 
the people, which the majority in the House of Representatives did in the 
following manifesto, written at their request by Mr. Robertson. 

This last appeal was well sustained, and resulted in the election of 
old court majorities in both houses of the legislature, which, early in the 
session of 1826, repealed the re-organizing act, removed the obstructioni 
thrown in the way of the old court, and restored peace and confidence 
to a long distracted community. 

Paring the canvass of that year, each party h44 its ncfwapaper or^ 
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gaa, established for the occasion; that of the new court was 
called ''the Patriot;' and that of the old court ''the Spirit of '76.^' Among 
the arguments published in the latter were those contained in nine 
numbers, signed "Pfci«i«," and which succeed the manifesto. These 
numbers were dedicated to the Governor, merely as the official organ 
and head of the new court party. The address was, through him, to 
ku partjf, br which the writer considered him as the titulai- impersona- 
tion. No personal disrespect to him was intended. He and the author 
had been together in Congress on terms of cordial friendship. But 
sucli was the temper of the times, that every thing offered to the pub- 
lic, on that eventful occasion, must, to have much effect, be presented 
in a peculiar tone, corresponding with the hostile state of the conflicting 

Earties, and the morbid condition of popular feeling. "P/rf«nA," though 
igh-toned and denunciatory, was not more so than the mass of the 
publications of that day, and not so nmch so as many on both sides. It 
was then understood, as intended, to be addressed to the new oonrt 
party, and not to the Grovernor individually or personally. 



TO THE FREEMEN OF KENTUCKY. 



JFVUmo CUUent: After r hc^ioii of hix weeks 
and Uirae days, the mont eventful in Hie an- 
haU of our state, about to return to our homcH, 
•ad aurreiider the trust which hns boen con- 
fided to us, it becomes our painful dutv^ as 
fmilMul sentinels, to announce to you that "nil 
i« Mrtwell." As the immediate representatives 
of your interests, and or?an& of your will, con- 
stituting, as wo do, a large niaj<iritv of tlip 
House of Representatives, it is our melancholy 
prorince to tell you, that thoR<! int(Test>i haie 
been disregarded, and tliat will ovi'milcd by 
the influence of your Executive, and prrtinar-* 
ity of • majority of your Scnatt*. Your prayi^rs 
for our success in UTo groat buHincHn oi paciil- 
ceSiou in which we liavo been toiiinfc« have not 
preTsiled. Untoward fortune, whom we could 
not control, and who was deaf to your Toice, 
has diaappointed our aniuous and ronsonable 
expectations. Such was her magic spell, that 
with all her united c'xerlions, we hnve boen 
unable to re-invis;orato our dcbilitattHl con'<ti- 
tution. and restore our laud to peace. The 
circumstances under which we assembled horu 
were auapicious, and w<^ were exilcratcd with 
the dawnings of a brii^lil and happy era for 
Kentucky. But tlilf* was {\u\ virion uf nn ar- 
dent patriotism — the illusidii of sn honest con- 
Mence. The wild spirit of anarchy and of 
domination, which has ^o \on^ presided over 
ourdeatiniee, still lingers in our councils, and 
controls their issue. The nolitical horizon, 
which we were praparo<l to Ijoboid, ere now, 
clear and serene, is yet lowering and porten- 
toua— ^at cheering sun, who«e light we were 



ready to hail, as tlie liaibingtfr of blessings for 



our devoted laud, is still in eclipse. Th« 
torch of discord, still unextinguidied, threat- 
ens more extensive desolation. Your judicia- 
ry, which should bi» the shield of the weak, 
and the panoply of all, is «till at the foot of its 
victors, disabled by the blows inflicted by a 
reckless majority, whose forbrjiranco yonr rp- 
nioiistraneps could not eommand — ^wuoaeup- 
lifted ann your eonstitntfon could not for one 
moment suspend. The "Pri'lendcrs" to office 
in the Court of Ap^^'als, as if driven to desper- 
ation by some unaccountable influence of cniv- 
alrous patriotism, or exceH^lvo low ofmonej 
and power, still han^ like nn incubus on the 
bosom of your constitution, t^Ufling her voice, 
paraiizing her judicial arm, and stagnating 
her most useful priiiciplcb. The "new court," 
thehpuriouHof&pringof acRueus, still clings, 
as with the grasp of death, to the judicial col- 
umn of yo»ir|>olitical fabric, resolved in its ag- 
ony to tear n down, and either perish in ite 
crush, or, jiurviving its fall, mount the ruins, 
and stand a monument of its unhallowed tri- 
nmph, aTid the prop and idol of Us co-operat- 
ing party. .\nd riM^ent events indicate that 
this funi^uH cxcrohcejictf of legislation is to be 
nourished not only by y«>iir treasury, which it 
has nlready robbeil of' nboiit .^6,000— but, if 
necedsary, W ih«* bli>od of those infidel citi- 
zens, who hhall be Hn impudf>nt as to tWny its 
legitimacy, or so daring an to refuse homage to 
its usurped authority! This mock tribuniA* 
defying public opinion, to which it boastiugly 
appealed, and which has denounced it aa an^ 
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titatc of all color of autlioritjr, manifests a 
fixed determination to decioc your causes 
without your consent, or prevent a decision of 
most of them, by the constitutional court. 
Your records have been forcibly withheld from 
your legal clerk, and for weeks were carried off 
and secreted, so that those interested in them 
were denied the privilejg;e of having access to, 
or inspecting them. \ our Executive deplares 
War against all who shall attempt to enforce 
your will and aid your court in doing your 
bosincss; and as you will have seen, by a re- 
port of a committee of the House of Represen- 
tatives, the Coventor's son, and other kindred 
spirits, with the presumed connivance of his 
Ezcelleiicy, have made military preparations 
to carry this horrible threat into fatal execu- 
tion. After failing in an appeal to your rca- 
aon, an appeal is now made to your feai« — and 
if you dare to dfsfcnd your opinion, you arc 
menaced wiih brutal force — ^tne ultimate rea- 
son of despots; and arc notified that your de- 
cision shfldl be reversed by the royal argument 
of the bayonet. If you consider your constitu- 
tion as worth preservinc — if you value it as 
you should do, Ruprenienr — if you look to it as 
the palladium of your liberty — if you intend to 
govern yourselves and carry on your govcrn- 
ment> by moral and not by phyaical power- 
look around you and behold your impending 
danger — and by a prompt display of your en- 
ergies, riffht yourselves. Do not bts lulled by 
a delusive security. The danger is imminent 
and near your doors. Although it has not en- 
tered your dwellings — although you may not. 
have felt its ^rasp or seen its footsteps; a gi- 
gantic power iH stalking abroad, whicti, if not 
promptly and resolutely met, will noon under- 
mine tha foundations of your constitution, and 
impose on you a yoke. Which, however gilded 
or tight, will be to you and your children the 
yoke of moral and political bondage. 

It is not to reiterate, with all its aggravations, 
tho story of your wrongs and your sufferings, 
Jliatwenow appeal to you, but only to vindi- 
cate ourselves from the awful responsibility of 
this solemn crisis, and to call on you as the on- 
ly supremo power in the coauuon wealth, to as- 
sert your rightsy and by a proper exertion of 
your authority, to avert the calamities with 
which it threatens to visit and desolate our 
country. What you have already endured un- 
der the administration of politicians, who were 
Melf-styled republicans, and exclusive friends of 
the people, is seen by all and felt by all. You 
have observed the pro^p-ess of the controversy, 
which has so lon^ divided and paralized our 
once happy and distinguished state, and have 
but too deeply felt its demoralizing and ntin- 
oua eflbcts — ^you have seen the two contending 
parties, the one struggling to presi'rvc, the 
other to destroy our constitution, exasperated 
to an extremity, that to many was alarming, 
to all humiliating. You have witnessed the 
distractiou of neighborhoods and of faini- 
iies— the destruction of confidence — the de- 
preciation of the paper, and consequent occa- 
sional banishment of the metalic medium-— the 
inconataney, injustice and unconstitutionality 



of party legislation; you have seen with renck, 
that this unnatural and inglorious atrife nad 
so engrossed the public attention and enlisted 
the popular feelin^^, that the great interests of 
internal improvement and education hare been 
totally neglected — and that the regulation of 
our currency and our revenue, and the amelio- 
ration of our civil and criminal laws have 
scarcely been attempted; you have seen men 
struggling for power and officet regard- 
less of the means of attaining them — sanctify- 
ing all their claims by a seeming devotion to 
the liberty of the people, and the supremacy 
of their will, and verifving, by their conduct, 
the Jesuitical maxim, that the end justified the 
means; you have seen them endeaToria^ to de- 
grade your most venerable and lone tned ser- 
vants, only U> supplant them ana fill their 
places. ^ ou have heard them denounce vour 
patriots as tories, your old soldiers as trafton. 
You have beheld them duryin^^ on a fanatical 
crusade against your appellate ludges, because 
they were pure, firm, and enligntoned iurisi*— 
because they felt compelled by the oblieatioDM 
of their oaths, and the clearet»t convictions of 
their ofiicial duty, to defend the magna charts 
of your rights, and enforce private contracts, 
according to the law of the contracts: for de- 
ciding that if A hhould lend B $1,000 in gold 
or silver, on faith of a law which provided that 
all contracts for specie might be enforced in 
throe months, B could not afterwards consti- 
tutionally withhold the payment for two year>, 
without the consent of A-— or discharge the li- 
ability in any thin^ of less value than $1,000 
in specie— a" decision which iA sustained by 
the common sense and common justice of the 
whole Union — a decision which is enjoined by 
your constitution, and one which is f6rtifie!i 
by the concurrent opinions of evoxy state in 
t£e United States, whore the question has oc- 
curred. You have heard the venerable judm 
of your court of appeals vilified and traducech— 
charged with designs on your liberties— called 
Kings — tyrant.*^, triumvirs-— arraigned far im- 
puted hostility to the occupant — ^when their 
accusers knew well that they had ever been 
the occupants' most steadfast friends, and had 
sustained your occupant laws by about fifty 
different decisions, many of which have hm 
rendered since Green and Biddlc — and when 
some of their accusers were deeply intenstfd 
in prostrating the occupant system, and as s 
fit means found it necessary first to bear down 
by awe, or expel bv threats, those honest men 
who, in defiance of all consequences, weredc 
termined to defend this only rampart, which 
defende<l our homes and firesides. Unmbly 
pursuing the noiseless tenor of their way. ytni 
have seen thes>o persecuted judges arraigned, 
tried, and' acquitted, by a political party; and 
then, strange to say, you saw the same domi- 
nant majority, in your last leffislature, finding 
that the juHges would not be subscrrient tu 
their party interestf<. and that they woald not 
be driven from tlic bench bv abuse, and cimld 
not l>e removed by impeacnment or address, 
(the only modes authorized by you in your am* 
stitutioii, and which they, by their prerioui 
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conduct had admitted to be the only modes) 
paM an act to abolish the "court of appeals/' 
ordained and required always to exist oy your 
written will in convcjition ; the avowed object 
of which sacrilegious act wax to remove the 
judges, who are entitled to hold their officer as 
long as the court of appeals shall exist — and 
the inevitable and ultimate eiTeci of which, if 
Banctioncd by you, would bo to pull down one 
of the threi> great pillars which uphold your 
political temple — and subvert tlie very founda- 
lions on which it is reared, and on which all 
your security, and all your hopes and happi- 
ness are built. Ar a necesKar}' consequence of 
this mad cariH^r, we shall have to deplore that 
Kentucky is not now, eitlier politically or mor- 
ally, what she once was — that with all her 
endowments — with all her pre-eminent re- 
sources, physical and intellectual, she has 
l>eeii retrogradinj;^ whiU: her neighbors, with 
inferior natural blessings, have been progres- 
King rapidly in their march to wealth and pow- 
er. That" she, emphMically "the land of the 
free and the home of the brave," has exhibited 
8ccnes of violence degrading to her honor — 
whiUt <Aey have Ikvii peaceful, prosperous, 
and happy. All this wc; foresaw, and have 
endcavorwl to avert, by warning you of your 
danger — ^by urging a. reverence for your consti- 
tution, by recommend in <r iiulustrv, economy. 



principles and consolidate our common happi- 
ness. 

We assembled here as your messengers of 

BBacc, to announce your will, tender the Oliye 
ranch, and pro^tHm to those (if there Wjore 
any such) who loved their own power more 
than your welfare, that there should be an am- 
nesty for the past, and security for the future. 
We felt not as victors; we desired no triumph; 
cherishing the most fraternal feelings, wo were 
prepared to make an offering ou our countnr'a 
altar, of all our rcscntmcuts for our multiplied' 
piTsonal injuries, and to remember the scenes 
uf the past only to profit by their afflictive les- 
sons. Inspired with these sentiments, and 
backed by your will, to which the opposing 
party haci always appealed as the supreme 
law, we had a right to expect that the storm of 
party would ceas^t lunger to raee, and that ere 
now our tempest beaten bark, having outlived 
the whirlwind, would have swung to her an- 
chor and repose<l on the bosom of the great 
deep, the ))eople's enlightened and rectified 
will 

But our expoctntions have been disappointed 
and your will fnistrated. At the opening^ of 
our *si*ssion, our ears, instead of being sa- 
luted with the mild and mellifluous notes of 
peace, were shocked with tho shrill clan- 
^uor of war, blown from the Executive trump; 



morality, inviolability « if contracts, stability instead of hearing roconxmendations of order 
and justice in legislation; we believeil tliatjand submission to your decrees, we are left 



only t«> infer from the language and temper 
of his Excellency, in his late annual message, 
that he defied public opinion, tlie great lever of 
the republic. :uid that, as the guardian of the 
people's rights, he was n»solved to resist by 
lorce the people's will, and maintain by arm's 
his triumph over the people's constitution. 
We learn from this document, that, although 
you had decided against the re-organizing act 
of last session, stillhe detenninod, by the em- 
]>loynient of all the means subservient to his 
station, to prevent your jud^^es from doing your 
busiiKMs, and to enforce this unconstitutional, 
void, and pestiferous act, until *'the Senate** 



these were the only sources of your piosperity; 

but otlier men and other principles prevailed, 

and obtained a transient triumph over us and 

our principles: «>Vfr the eon»titution nnil over 

Tou; which triumph, if not arrested, would 

have tended to the dissolution of society and the 

unhingement of all const itutitmnl govermneDt. 

By the alarming act of last session, attc>mpting 

lo abolish your couri of appeals, you were 

roused to a mmi^v. of your ti;uiger, and of the 

f»bjccts (»f thc>se who so long :imuscd you with 

pTufesHions of their h)ve, an<l with expedients 

for your relief. With all your ex)>erieiice of 

the* past and forebodings* of the future, the 

great subjects of controversy, brought at last to > (not tho constitution) should declare it void 

a decisive issue, were by all parties referred to ! by repealing it; and he was even so bold as to 

your final arbitrament/ The peculiar eharac- intimate, in t4inns which cannot bo misunder- 

f<'r of the question rendered its decisi(»n iuef- ; stood, that if the act should be repealed, he 

fectual, by any other tribunal than that of the should still not suffer the judges of the court 

f^reat body of the ])i.>opIe, which must of necf s- . of appeals to adjudicate, unless they would 

r^ity, from the struct nre of our government, 1m* surrender their comiirissions and accept new 

the ultimate arbiter of all fundamental politi- \one$ from him.' Who was pre])ared for such a 

cal questions, particularly such as involve the messaged In what ago and country were a 

|)OWurs and existence of' Iwd co-ordinate do- , free and enlighted people address(*d in such a 

partments, and perhaps the active existence jni an ner, from such a source, and on such an 

of the constitution. Vou have deliberately ioccaf«ion? We believe it is not transcended in ' 

and solemnly ^iven your decision at the polls, | the annals (»f Henry the VIII. Charleys the I, or 

on the constitution which you yoursi-lves James the II. What! the Governor of the peo- 

mado. That decision, whatever ii'might be, pie, to trample on the constitution of thcpco- 

the constitutional party felt Inniud and had ; plc^— menace by physical force, to resist tho 




quiescc and sacrifice all pride, all selfishnms, I and asserting, in a becoming mannnr, your 
<iu the altar of concord, and re-unite cordially, i rights. On the 3rd day of tho session a reno* 
as brethren of the same language, and religion, lution paased tho House of Representatives bj 
and countiy, in endeavors to re-establish sound ^ a rote of GO to 36, declaring that it wta ^.Vu^ 
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opinion of that house and a largr majorihr of 
YOU, that bomuch of the obnoxious act oflast 
session, afl attempted to abolish the court of hj)- 
peals and create another court, vrtM unconsti- 
tutional and totflily void — and that judges 
Boyle, Owsley, and'MiUx, are the only judges 
of.tho court of appeals, and should be so ro- 
spocted by tliejjeople and all their j)ublic 
functionaries. Thin -\ras our response for vou, 
and in your name, to the proclamation of the 
commander in chief. Here we might have 
stopped. If the '•midnight act" lie unconsti- 
tutional, it is not law — ^ii is a nonentity, and it 
is not neccssarr 1o repeal it. The constitution 
is the supreme faw, and all legislative acts con- 
trary thereto are void. You have deliberately 
decided by more than sixty hundredths, that ft 
is in conflict with the constitution: and to what 
power on earth shall an appeal b(> taken from 
your judgment ? To tho (Toveniur j>rlhe Lieu- 
tenant (irovernor? To Senator-, who disregard 
TOur most formal, written inslruclions? Gtxl 
ifbrbid. But it isforyou todett-rminf whether 
vou belong to thcni, or iiiey »o \ou: whether 
your governnieni was instituted for y«)ur hap- 
piness, or their exclu.«»ive onjoymenl. .Suppos- 
ing that it might be more satfsfaciory to many 
to repeal the rcorgaui King ac4, than rfly on a 
simple declaration of ils unconstitutionality, 
the adoption of the resolution wa-i innnedintoiy 
Huccecocd by a repealing bill, which jiassed 
the HousiO of lwepreKentativ^•^^ by a large nia- 1 



attributable to you, as to excuse the apologr 
which is offered, by a portion of yoor public 
servants, for refusing to conform to ycmr will, 
so emphatically expressed ? 1 f it be excusable 
to disobey your instructions now, on the 
^und that you did not understand what you 
did, when and how will it be a6certained that 
you are right and have not been deluded? 
Never, except when your opinions sliall be in 
accordance with the interests of those who 
choosi> io doubt your capacity always to de- 
cide irrevocably on subjects fundamentally im- 
portant to your welfare. You hayo heard 
much about "the right of instrnrtion, from the 
parly who now virtually deny it. What du 
"initnictionmen" now tell you? Notliiiig less 
than this, that when they are not suffered to 
instnict you how to iustruct them, they will 
not obey your iiiHtructions, because you aretl- 
wuvs wrong when you do not agree with thcui. 
This, when undisguised and nakedly exposed 
as it now is. by their late conduct, can be cou- 
si<ler«.Hl nothing less, practically, than an at- 
tempt to subvert the elementary principle uf 
all ]>onulnr governmentt.. 

Wchold these principles to Ix* fundamuitil, 
and thsse truths to Iw self-evident — that frw 
government, being instituted by the people, 
and for their benefit, they are the final ju^je^ 
of all political questions, the only umpires who 
can adjujst irreversably. collisions of thedr 
partnients. which endanger the o<|uiIibriQm of 
jority, but in the Senate, by the casting vote of j the constitution: that they alone can decide 
your Lieutenant Govornor, wa-** amended l>y 'who are the constitutional ineuiubentk of their 



substituting another re-organiziu^* principle, 
and liable to all the?>ame objecrions! and when 
the House of Jlepresi'ntatives disa^roi'd ti>l)iis 
snbbtitutc, ^.iy> tln'V were bound to uo) tlu? 
;^euate. in the tii-st instance, udherr-d, and 
thereby closed the door on ull concilintion and 
conference on that bill, leavin«^ theothor house 
no other alteniuti> e than to adilieru nUo. which 
they promptly did, and m» the bill f'>ll. Th^ 
Senate, with an apparent reven'oci- fur vour 
opinion, and submission toyour inMruciions, 

professed tt willin«nie9^ by th«»ir tumduct tore- jdeservui their severest and most unqualified 
peal the act in obvdicncc to your connnund; rc|»i'eh<.iision: That the court of appeals ift 
out, wheu brou<?hl to the test. w<»uhl do so (»Ti- ord.iincd by : he constitution. :uid 'can never 
ly on the eouditloi: Ihnt wc faithleh& to \ou^ jcease foromt luouieut to exist, as long as that 
ud IreachenMi* to our o.tth?. Wf»uld otiff up|rhan»T ])o«st-;'*e-A om* principlo of yitalitv: 
constitution :i^ a i>rupitiut<irr :>horiticc, thar tiie jndgeet of tliat court are entitled to hold 



supreme court, and their decision on such k 
(Question, whenever and however expressed, 
from polilionl necesnity. sliould have uscon- 
IrolableeflW't. and cannot be (|ue&tioned or re- 
sisted by their functionaries or public ageats, 
without' disturbing the harmony and frustra!- 
ing the iMMiificent and republican ends of our 
governuient: that every attempt to elude ar 
control the ueople's will on such ultlniatt 
qupstion. bv tiio'iV to whom they have confided 
any portion of their power, is usurpation, and 



nur 



and co-opcrare with thcui in the unholy fclu'iae their othces during tho existence of the court, 
ef dudiug vour ins'ruction, r.nd en!u'.Tin:-j the or in other words the constitution, unless rv- 
voir ideiiiic.nl piinciple which you have pro-ijno\ed by imjtvnchnivnt or address, ^ith tli*- 
•jicriDed as uiii-«>nftir>itioiial. ni:»l uhich yon Vi/u"^ I'f two-thirds of both brnnehi»s of the le*.;- 
have elected us tu «!i:tirp«i«;. i^laiuri-; and. a-s necessary eorollarie>, that iLi; 

The Tiiiuority asscritid .'an<l \: lias !;..:» ir*-- i court r»fapj)eaN cannot he ab(»li shed by act of 
quj'ntlyrf -echoed) tha» ym hnvi- j n\ ucridrd a*.M*nibly, n<>:* tlif judice< thert^of removed bv 
at the poli^, ihat any tff thi«t ni4:niurabli' art i< . l"s-> ili:in iwit-tliinN of the legislature; :hn' 
repugnant 4a> the Con>ritnti»m. They «har|jre th-.' re-urganizin'L'" act of l:t«^t <'Cssion did at"; 
that you have Uvii deceived and h'd u>\uy by al>o]i>.h th«' oonr; of appc-als nor stDipend it* 
improper iuriuei ires. \W know, :»s well as vou tLxistonoe; thp" it is the indispensable and in 
do, thai this chai^."*. U unjust, and we belfeve; disputable duly of the judiciary to pronouncr 
that such a Hnbt4'rfut;o will bo unavailing, and •ar-iH of the legislnturtr to be \oid, whenth« 
treated fl|y you an it d«^crves. Arc you not [judgcM iiave a **li«ar conviction that they an* 
capable Af fri-e gikTvinncntV Did \ou no! in- :uncoii«>tiiutioua]. nod f«M.n force the constil^- 
vosliff*^<* *^<^ •'"^^i^^ '^^"^^ Were no' iheHion a** i]»e ])araniount, the pet>ple's lav. 
elections tciited b^ ii7 Can such a deeticution I against the oppo^in^ act^ of their scrrantF: 
of prlneiple tf w eeminoii iHigtcity be justly «UMit an act of rbe legialaturt contratr to the 
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constitution is not a LAW, and the citizen who 
^TOB it effect is a trespasser, and the Exccu- 
tiTO who enforces it by the sword or the bayo- 
net is guilty of HIGH TREASON! that an un- 
constitutional act is invalid before as after its 
repeal, and that after the people have decided 
it to be unconstitutional, au who aid in endeav- 
ors to execute it should be considered public 



we will not ^ive it up to the winds which 
howl around it, thej mast still rare on, and 
you are not allowed to have PEACE. 

On the first occasion, when the moHt vital of 
those principles have been brought to a prac- 
tical and decisive test, some of those very 
meUf who have declaimed loudest in their fa- 
vor, and heretofore almost Deified them, shrink 
enemies of the people, and their constitution; back from them, as the instruments of their dc* 
that it is not necessary to repeal an uncomttitu- ! struct ion, and now, beinj^ fairly weighed in the 
tional enactment, but only desirable in order to balance, are found wanting. Such are, in our 
take, from desperadoes and usurpern, all color | opinion, thofte of your servants who have been 
of pretext for tneir wanton licentiousness under . solemnly instructed by their constituents, that 
it; that Messrs. Barry. Hoggin, Trimble and the "new court" is unconstitutional, and who. 
Davidg^, have no judicial offices to resign — by defying those instructions, endanger the 
and that, if they attempt to adjudicate, since peace and safety of the state. They say by 
the people have decided that they ore pretend- j their conduct, that they are the oreans of your 
en without ri^ht, they will be guilty of usur- will, and as you did not foresee the passage of 
pation, and if they attempt to execute, by | the obnoxious act when you elected them, and 

they will not 
elect them 
, „ although 

tiun is essential to the life, liberty, and prop- 1 void, must V»e ^'nlorcetl on the people, perhaps 
crty of every citizen — and that if you sanction i to their ruin, until, after successive elections, 
the invasionof any ofitR principlfs. you there- 1 they have passed on n majority of the Seua- 
by endanger the whole structure; that each of tor.<», who aided in enacting it, and command- 
the three departments is creat(>dbv the const!- 1 ed a repeal of that, whidi in convention they 
tution, and whenever either fjeeomes the! have declared shall never have existence, 
creature of another, the tlieor}- of the coiwtitu- 1 Here vou nw n Iwld stroke at the very root of 
tion Is subverted, and the government revolu- . your lil^erty. Thev say farther, that although 
Lionized; that the essence of a constitution i you have decided that tlie" new judges" are no 
consists iu this only, that it is obligatory upon -judges, and although the message admits that 
all the people and all their agents — and that they are odious, vet they shall ge on "through 
©very act, by whomsoever done, contrary there- scenes yel untried," and shall not forbear from 
. -I , . «,.... further usuri)ations, unl(*sH the "old judges," 

alarmed by their threats or seduced by their 
offer>, resign and "give mi> the ship." They 




— ~ ^ -~ - ^ ^ ^ ,. — __. — — ^ ,. — , _ 

to, is void and can have no effect; that no oiu 
feature of the constitution can l>e changed, ex- 
cept by the whole people, in conteniinu, and 
that the constitutional indepeudence of each 



even sav tliat vou have not decided that thes4> 



department on either of the others, is ess4>ntial worthy men an.' judges. Have you not decided 
totheefficieueyof the constitution, aud iudis- that thev have not been "legislated" out of of- 
pensable to the libertv and security of the citi- tice? \Vho are your judgtrs. if they are not* 
zen. The foregoing IS thi> outline of our doc- , If tlit* act which nttemptL'd to remove them, 
trines on the great subj(»ct before us — it is the; be void, ii follows as inevitably as the effect 
summary of our creed. W(> K'lieve it will from the cause, that they are as much in office 
Mtand the test of time and the scrutiny of ages, since, as beforethedate of that act. It was not 
it has been stamped with the approbation of; men. but principles for which vou contcodcd: 
the most enlightened statesmen; and for the' when vou wish t«» remove judges from office, 
cause of universal liberty, we pray that it may you wfll do it according to the constitution, by 
become universal. It will Iw defended by the Iwo-thirds; when you conietodetennino wheth- 
peal patriot to lh« lost extremity, even to the! or nuMi in office, claiming to be judges, arc 
Intake; it contains principles \vhie]i are the- in office, a majority alone must decide. It i* 
f*hield of the poor, the strength of the weak not a judicial, but' a i,'reat |>olitical question. 
and weaknens of the strong — principles which _ which no otUer )M»wer on earth can settle; and 
arc the bulwarks of constitutional lilH-rly innl' the very liintre on which tlie whole go vern - 
tbebesthopesiof mankind; they constitute the ment Mvinij-, is broken, if the decision of a ina- 
tcxtbook of the real rttpubl ican. and whenever jonty at the polls be not final and controUinif. 
t hoy shall cease to exact your honia;;<'. you j But we have heard that, notwithstanding its 
will cease to worship at the shrine of the true' unconMitutionolitv, the act • lo^t s^sMion i-. 
Goddess of Liberty, and the altar and thf» OihI- law, antl nii!>t be cf»nsidea»d so until one or 
dets will sink together at the feet, of the mon-i two Senators shall fin<l i1 their interest, or feel 
iter «»f anarchy and upn»ar. The njoM sacre<i; it their duty lo consent ti» its repeal. This is 
of these principles are now airnignod bv some i neither the dotttrine of reason, nor the j«enti- 
as aristocratic, and are rudely an<l insidiously ' Tuent of ropublicanism. When an inexpedient 
aaaailcd. We call on you to'revercneo iind up- 1 consul it utionsl act pa«>es, it becomes the law of 
hold them. Defend your constitution, and it I the land, and remnins such until the whole le*/- 



will protect you in every trial; to re-establish 
it on bnnul and permanent foundations is our 
first and onlv wish. For this alone we have 
•ttmggled — unr this we came here; and because 



islative authority shall re]>eal it. But an un- 
constitutional act is never the law of the land. 
The "constitution is the suprenio law of the 
land," and nil acts "contr«r>' thereto are 
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VOID." Wc have been adraoniBhed on thiR 
subject, to beware of the fate of the federal 
party iu 1801. Let thOHe who gave the ad- 
inoDition take it home to themselves — they 
might profit by it, before it be eternally too 
late. Let them recollect, that the downfall of 
the federal administration wiis provoked by 
the persevering attempts of the then dominant 
party, to enforce the alien and sedition acXM, in 
defiance of the people's will, afler they had 
lK»en denounceti by public sentiment as un- 
constitutional. The Governor and hit> friends 
should take care, lest by th*; same caroiT, they 
are brought to the same end. And they should 
never forget that the sirong(t»t charge of the 
republican party, against Judge Chase, of the ! 
Supreme Court, was that he refused to declare 
the alien and sedition acts unconstitutional. 

To decoy "•> from our allogianci? to the con- 
stitution, many artful stratngenis have been 
«'niployed by ilic "new court" paity. The^' 
have ap]»ealed U» uur fears and our hopes, to 
enlist us under their banner, and help to sanc- 
tify, in effect, their usurpation. It was pro- 
pOQied first by his Excellency, an<l then often 
reiterated in each branch of ouraswmblv, that 
those who are the judges of the court of ap- 
peals by the constitution, and those who claim 
to be its judges by the void act of the legisla- 
lure, should all resign; and we wero assured 
that, if we would co-operate in the caucus 
busincHsof making judges, and caucus the t»ld 
judges out of office, the Governor would nomi- 
nate four "new judges," two from each pnrty. 
This we promptly rejected. Wc considered it 
inadmisHible.for many reasons, which it is not 
necessary now to detail, but among which, we 
will repeat t(» you the following: 

By agre<"ing. we should have recognized the 
validity of tin* new ukkIo of breaking judge«< — 
thi* very Thing which you sent us to explode*. 
The four judges proposal would have been 
judges of the "n(?w court," when you have 
said that there shall be no such co\irt: they 
would have \we\\ judges under the lato act of 
assi*mbly, and not judgif* under the cimstit.u- 
tiou. Wo had no power to make judges — the 
cimstitution dev<ilve'* that duty on the Gover- 
nor and Senate — the exam[)fe would have 
lx?en deleturious and unconstitutional in its 
tendencies; we had no right to control the will 
of the judgt's. Their resignati<»n (\o be a re- 
signation) must be voluntary, not compulsory; 
we would not abandon them, because tliey had 
nut obandone<l the. constitution — because they 
are virtuous, able, honest men — the friends of 
justice, morality-, and (►flaw. That to recoij- 
nize a court, by Corcing the judges to resign, is 
liable to all thdfbbjections urged against the 
new mode of last winter — that the judges could 
not, consistently with their own honor, or their 
duty to the great principle, for which they 
have so long stood on the watchtowcr, now de- 
sert their posts — that, before thev should ro- 
ffign, justice should be done to their abused 
characters, and their department should be re- 
established firmly on its constitutional foun- 
dation — that, if they resign now, those who 
have KG long persecuted them, and asiiailod 



their department, woald thereby achieve the 
object for which they have employed so many 
unjust and unconstitutional means, and sain a 
triumph, when they are signally defeated, and 
their conduct condemned — that the uncensli- 
tutionality of the re-organizing act must be 
settled, aad that any compromise would be 
inadmissible, which should tacitly recognise 
it^ validity — that a Governor, who is a devoted 
partizan, should not be trusted with the pow- 
er of filling, at this time, offices so important to 
the welfare of the country; but if a change be 
desirable, the people alone should efTect it, by 
a re-election of the appointing power, so that 
the appointments may be wise and satisfacto* 
to them, and so that no principle, moral or 
constitutfonal, may be violated; tnai, contend- 
ing for principles, not men, those principles 
must be established in such a manner that the 
recurrence of another such attack upon them, 
as that which has long afilicted our country . 
will be discountenanced, before we could treat 
for compromise; that we could not corapromiM; 
our constitution or oaths; th|it no lure of office 
or threat of force should ever tempt or alarm us 
to become recreant from the cause in which we 
have all so much and so lon<( Huffcred — and, 
trampling down the con.stitution at the eve of 
its tnumi)h. divide the spoils of its subjuga- 
tion, if we had thus "comproniistHl," then 
indeed we might be called amoitious and faith- 
less;. The proposition was mon^over niotst un- 
e<iual — there was no reciprocity; we wen.* 
called on to give up every thing, and were of- 
fered nothing in exchange; the "new judges*' 
have nothing to resign; and should we hav« 
been invited to take on ourselves the responu- 
bility of purchnsing, at so high a price, their 
subilii<si«)n to your will? Their party had no 
right tt» ask of" us any sacrifice; all that wa» 
necessary for peace, >yas that they f«liould ac- 
quiesce ni your decision, on their own appeal. 
By repealing the act and submitting to you. 
they would iiave surrendered nothing but ob- 
stinacy. There would have been no .^lacrifice 
of prmeiple. Hut if we had agreed to their 
proposition, we should have given up all that 
we liad contended for, and all that you had de- 
cided. If they did not intend to Kubmit to 
your award, why make the appeal? And when 
will they submit? Never. Then from our 
consciences and our doors Ije all the coiii<c- 
quences of their resistance. 

Their other propositions of compromJM' 
were, with only slight variations of form, ef 
the same cast /and liable to all the same ob* 
jections. That which was pressed most, was 
that the Judges should^rcsign, and the bench 
in future be filled with six '^new judges;" 
and would vou believe it — a part of the pro- 
posal was tiiat the old judges should be three 
of the six; Boyle, Chief Justice! Yes. fellow- 
citizens, it is true it was proposed to us, if wc 
would only give up the question, cunipromiM 
the constitution, and inctuce the judges, who 
have grown grey in your uervice, to reign at 
the bidding of the Governor — that those three 
old men, whom they have denominated 
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'*Kine8/' mifht rt-ascend the throne, and by 
his &celleDcy be crowned. 

This is susceptible of no commentary; it 
speaks volumes which have not until now 
been unsealed. You see who ar^ hunters for 
office, and lovers of the people. Sanction 
these things, and your constitution is not 
worth presenrinc^; its title may stand, but its 
living spirit wUl be extinguished, and the 
rif ht of suffrage, freedom' of conscience and 
aeenity of lifs, would all tremble on the inter- 
ested and capricious will of a favored few. To 
prevent this catastrophe, the minority appealed 
to you last winter; to avert it, you pressed to 
the polls last August; and to warn you of its 
approach, we now address you in tones firm, 
ana in language bold as becomes the momen- 
tons occasion. 

Desirous to tcnninatc this unnatural and un- 
profitable warfare, we have done every thing 
which our duty to principle and to you would 
allow. We reiterated the proposition which 
was made by the minority last winter, to save 
the country from themiscniofs of the **midnig^ 
met.** It was then spurned; it is received no 
better now. Nothing will satisfy the other 
party short of a virtual acknowledgment of 
their right to remove the judges of the appellats 
court by a legislative act; and the aciniission 
of the judges, that they are indebted to their 
bounty for their offices. We then proposed, 
as our ultimatum, that the Representatives, 
Senators, Judges, Lieutenant Qovenior and 
Governor, should all resign, as the only 
mode of enabling you to settle all controversy 
without obstruction or delay. The resolution 
oflered for this purpose passed the House of 
Representatives oy a vote of 75 to 16. But 
the Governor, Lieutenant Governor, and their 
party, who profess so much anxiety to quiet 
the countr\'; who are themselves the only ob- 
stacle, and who boast of so much regard for 
you and your rights, cannot consent that you 
Hhall exercise this salutarjr and necessary jxiw- 
er. They arc apprehensive that you will err 
and become distracted by commotion. Thus 
you see that the patriota who are so solicitous 
that the judges should resign, are unwilling to 
set the good example, althougli req^iiost<?d by 
fin almost unanimous vote of your immediate 
representatives. Vet, theso men say that they 
do not love office, that they are for the people 
and the peoplc'.s will, while they will neitner 
Mubniit to tnat will, nor get out of the way, 
that the people may elect. thoi<e whom they 
prefer, and who would do their will. Re- 
flect on this; hear the response of the judges 
tu the Senate's invitation to them to resign, 
and then doubt longer, hesitate longer, if you 
can. To dismiss the compromise— by analyz- 
ing all the propositions, you will nee that the 
basis of ours wan the recognition, thai the "old 
judges" are in office; of theim, that they arc 
out of office. The precise question you* have 
(lcTide<l. Is this agony of the body politic 
never to be "over?" Is there any inherent de- 
fei't in our social or political' organization? 
Or whence this sad fate? Why does, your gov- 
ernor in substance declare and ^declare again, 



I at the opening and at the close of our session, 
that he will preserve peace by making war? 
Your guardians wrong you. it is time to es- 
cape from minority and assert the right of 
manhood. All that is necessary, is that your 
representatives shall tell you bv their acts, not 
by their speeches. — "Your will and not ours 
be done." Then and not till then, we ^all 
have peace. Then our state may re-ascend 
the proud eminence from which she has fallen? 
Then we shall be once more brethren — ^Ken- 
tuckians; and then the eye of philanthropy may 
soon see, emerging from the flood of party fu- 
ry, the verdant summit of that region, which 
we hope is even jet destined to be the seat of 
science, reason, justice, liberty and law, in- 
separable companions. 

But if, by acceding to any of the terms of 
compromise which have been offered to us, we 
had acknowledged (aa we must have done) 
that your "old judges" are not in office; if, by 
thus uniting with the hostile party in forcing 
your judges from the bench, in any mode not 
permitted by your constitution; if, by aiding 
m imposing on you all the burtlien and con- 
fusion of a "new court" of six judges, and al- 
so acknowledging, bv requiring the old judges 
to be recommissioned. the constitutionaiity of 
the "act" which you have decided to be uncon- 
stitutional — thereby sanctifying the means 
employed so long to degrade your judiciary, 
ana subvert its constitutional independence, 
and render it subservient to faction, and the 
plaything of ambition; if, by thus surrender- 
ing, at the moment of success, all the sacred 
principles for which you have been so long 
contending, for the petty and unworthy pur- 
pase of ele\'ating to the lionorH and the emolu- 
ments of appellate judges, three of those who 
have denied the constitutional creation and in- 
violability of the Supreme Court, and thus 
crown them with victory, and consecrate their 
doctrine^; if, by these means alone, we can 
make peace — there can be NO PEACE. If 
wehaci thus compromised your will and your 
constitution, we might proclaim peace, pi.>ace, 
but there would b<^ no peace. Such a peace 
would be the peace of death — the death of your 
constitution — of the hopes which it inspires, 
and the liberty which it necures. Your gov- 
ernment will never be guided by reason, until 
I the head ofyour judiciary, placed firmly on the 
! eminence raised for it bv the constitution, 
shall bo able to hold up JUSTICE to the rich 
{and the poor, and, as itnlanted on the isthmus 
! between conflicting elements, dispense her 
j impartial awards, unawed by the storms that 
rage below, and unshaken bjltfio waves that 
break at its base. To secure this great ob- 
jject has been our only aim— this is our only 
ihope — an<l for our endeavors for success in 
] such a cause, w<i have been charged by the 
organ (►f the opposing party, with "knavery 
and hypocrisy, * We shall not degrade our- 
selves or insult your dignity l)y retort. We 
wish to be judged bv our deeds, and not by 
our professions; and if our principles, and our 
characters and conduct cannot repel such ac- 
cusations, give them your credence. One of 
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UB, now 80 yemrs old, fought is the revolution 
for fait coan.trj't independence, and swUted 
in conrention to esUbliih the two constiLu- 
tionx of Kentucky, to seizure tbnt indepen- 
dence. Ii not t])i» Borne little pledge of bis 
aiacniiVf, and of the fldelitj of ihoEc vho arc 
MsocioUd with him in EndeaTuriugtuaaTethr 
constitutioaT 

When did we ever attempt lu violate the 
•hnrter of yout righlsl! WTien did wp ever 
penocutc distinguished and fulMul oFficerx. 
to siipplnut them in office^ "When did ive or- 
ganize pliuififor turning out of office j-odr cir- 
cuit court judged, and flerke. &c., to fill Ihuir 
places vith our frii^nde, lo w-faom vc bod 
promised theni? Lot tboao whose congcieoct'x 
arc not reproach nd with thme things, charge us 
with ambition. Wc ore nmhitiouA, but our on- 
ly ambition in to exalt the eharocwr of our 
■tatc, and give qniet and wcuritf to liiT peo- 
ple; to inculcate habitual reverence for the 
principled of latloiial liberty; to give sccuritj" 
to right, Htabilig' to justice, confidence to vir- 
tue; and aa we hope to he immortal, the 
highest ainiof oar ambition, in rclnlion to our- 
iielves, is to deserve well of our uounlrv, to 



ihis controvers)-. we ghail enjoy the coiisuln- 
tion of having, throughout, done our <luty 
ftiithfullj and nonestly; and »lialevcr others 
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1 is yonm; you made it; 

J — — ■— -n- Do with il 08 vou deem 

beitfor jour welfaTO. But. recollect, 'that it is 
the best guardian of that libcnv which is 
your richest inherilanco, and whicli it iii your 
dtitv to transmit unimpaired, lo Ihmc wbo 
ahalt come afler you. Your judges, although 
they have received no compensation duringthis 
year, and eipact to receive nono during the 
■text, inatnicted by your votes, and by their 
own sense of duty, will continue, williout 
longer HUHpen«ion. to do your butine^s, nnlens 



by the goreniot'i army. Proteal 
them by your coanteDanccand all laiala. 

You can LOOK DOWX all oppoutioD- 
Your voice con Btaytheparicidal arm.aDdic- 
deem your constitution from the fieiy ordMl, 
unhurL Do your duty; stand to yoar intagri- 
ty; do not he drawn from your ground; the 
'■new court" will »oon expire for want of 
NOUBISHUEITT, and your coiutitution wiU 
resume its stray, and good old tiioas wilt soo* 
return. Hut auHer yourselvea to be alanaail 
or wenrit'd into inaeiion; allon- your conatitii- 
lioii Ii> be bartered away by your puI)U' 
agenla — compromiic tbe saured cniiicipW 
n-liich you have already con^wcrated. or lean 
them unsettled — and] then you will have w 
safely, no peace, no constitulion- Go jvt 
hangs the fate of thai cou£litulion. Having 
done all that wc coold do, wo submit thaii- 
a-ne to GOD .i.id Ihe PEOPLE. 
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TO THE GOVERNOR ELECT OF KENTUCKY. 



In preaummg to ftddrcas rou in the uu' 
couTtl;- style of a freemui, I ihftll mLke no 
kpolo^. I ahsJl not allnnipt to propitiate 
your regafd by flBttcriaj your vanity, nor 
■hall 1 be deterred from >iiy duty, hr any false 
notioDB of rivereiica f<r vouf official title. I 
am a plain man, unacqvamteil with Aa adu- 
lation ofconrts. My spcoch is Uunl. my 

In regal govemmciits, the dogma, that "a 
king can dt no icrony." is coueccraied as • po- 
'Utictl azioni, and oven as a tenet of retigiouii 
fftitk. The inviolabilitT of the king'* |>eTHon, 
lh» inlkllibility of hiBji]dfment,aiidhisU^i 
iinpunity, are the elcmentu of hU vont and 
gooiiepile of prerogative. Homage is the ex- 
acted bibute irf eri^ry Iimgue; none Lire allov- 
ed to tcnaure. He is abore Ihf law. Public 
opinioneipi-ndsits force on llic ministry. The 
miniiiter in made the scape Koat of all the Bins 
of a bad adTninietration. when the lubject 
feeUthc weight of oppression, he denounces 
the minister, but his mouth is loyaltohiti Icing. 
The galley ularc, whilst he tugs at the oar, 
lafTets no munniir againBtthe crown fo eacapo 
hia llpa — complaiar would be high treason 
againM majesty; aud eTon whilst bis heart is 
buTMing with anguinh, his tongue roecbanical- 
ly ejaenlatSB, "Ovt mvt l/u King." 

But Tou, sir, are not ytt a king— nor am I, 
Ihaot Ood, your aubJL-ct. You are the rcapon- 
■ible iterrancofa free peopk; 1 am one uf [Lose 
people: sndallhougb onu of the .'caM worthy, 
Tct, as TOU will find, not the least fRES.— 
The prffmincQce of your atalion secures to 
you no peculiar title to pcreooal impunity. 
ItgiTfiysit no claim to infallibility. It can 
neither make your heart more pure, uur your 
bead more wine. It ia a high btatiou, and full 
uf glory wbcD welltillGd. Itsiiicnmbentmay 
be either a bleasing or a curse to bis countr}-. 
When he m »irtuous and intelligent — firm yat 
wise — infiexihieyetdeceul — WhsD he i.i such 
a man a* a GoTernor ought to be, he in hao- 
ored — his administration is bcnificent, and his 
country flourishes and is happv. But n-)ien 
he prmtitutes his patronage to selfish ends— 
when, by abuting Uis tru.st, he relaxi^^ tbc 
l»w,aadencoiir«e«vice,iiijustiee,aiidcrimo— 
when, instead of being the venerable and au- 
gust umpire between conflictiiiL; parties, 
and Ihepurcministcr ofcjccntivc juitice, hu 
is the dupe and pander of a litlEr, restless 
faction — he blasts hii country and his own 
fame, aud lU hit power, aided by the flatteiy 
uf aU hit cxpeetanta and paras'ttes, cannot 



iflo the Totce of truth, nor itop hUian atcvnit 
a dread tidings. It is mighty, and will pr»- 
lil. You may bribe the renal br promuaa 
of preferment; you may inttigate the ricioaa, 
by the haps of impunitr; yon ma^f alarm 
the timid, by^B^'^°''°'70"^'>'''^<'"^'^''^ ' 
a free and enlightened people will not alwaji 
submit to oppression. 

They arc intelligent and will escspe bom 
deluaiuu. They ais Tirtuoos and wUl put 
down rice. Your corrupt prctSM may groan 
with the falsehoods and slanders which th«f 
publish weekly— throu(,'h, these sewers yon 
and your adherents may continue to throw off 
your feculeneo on the pure ohanctara of tlta 
old Eoldiera of the rcrolulian, andtha molt 
Tirtuous men of th» age, but the day of rstri- 
bution will cnQie. Jl will conw ipeedilj and 
with vengeance. Afreepreaa will arrmign joa 
before the bar of public opinioli, and joal 
doom, which is now scaled, will bo therspTO- 
claimed. 

The law isaboyeyou. It can make agOT- 
eiBor, as well aa the moat hnmbU piiTSta cit- 
izen, feel iU lash aritahaltar. YonmaytaU: 
of war and bloodshed — you may contemn tka 
people't Toice. and deride their opinions, but 
thetimeisDot fardiatant when you uiii Aof 
and»uiy TfiBMBLE. You arerespeBsiblo tc 
public opinion. Vou ahall feet U Inst tha 
censorship of the press. 

Do not be alarmed, tir. I am not aboat to 
bwcome your biographer. My pupoM ii mora 
humble. I propoae only to preserra a few 
fragments, as memorials oi your worth. I shall 
not draw the minate L^uts, and give the char- 
acteristic tinta lo yoar portrait. I ihall odIt 
attempt Hi Bihibit the outline. Even this I 
could not bflinduccd todo, if you stood alona. 
But in sketching voo, 1 shall necessarily aaio- 
ato with you on thecauvaM, a group not en- 
tirely unint«rcHting to tho people of Kentucky. 
Yourofheavnlitlei you to peculiar notieo. 

You hare idenUGed your name with "re- 
licT'and "judge breaker." You are the oslcn< 
sible l»!nler, though, osl know. oDlTths "Ati- 
toniaton"or ader-pcratc faction, whose aim !a 
daepotie power, who^o m«.vjs ace Itcratiotia- 
uess and anarchy, and the teodneias of whcM 

SrinciplcE are a dissolution of the nnion, and a 
eslniction of all the lies of raonlily and Jus- 
tice. In your palionage, this party live, more, 
and bave their being. Yeur office is prcstitn- 
- ■- .>-■--.- ■»— --- their organ/^ 
— ' Therefon 

. ^.., ^. . , ofa^i* 

expose the ambition end counteract we de- 
signs of yoiir party. In your image they will 
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their own. I [I address them through you as 
their official impemonatiou. 

In a aeries or letters which I propose to ad- 
diess jou, (not in n spirit of dedication,) I 
shall take an occasional notice of jour oiiicinl 
conduct: shall endeavor to expose- t)i* misrep- 
resentations and fallacies of your late niessa- 
ges; and incidentally touch, as I go aIon<^, oth- 
er topics — such as the origin uf the relief sys- 
tem — ^thc character and motives, of its j)roj"ec- 
tors — the means employed to nustain it> ^c, 
^c. I shall attempt no mc^thod — my only aim 
is truth— and that I will tell, whatcVermay be 
the consequences, i shn.ll deal with you pfaiit- 
ly. I shall 'Miauj^ht oxtoiiuatc, uor'augnt set 
down in malice.*' 

My feelings towards you arc not iliose of a 
priyate enemy— I cherish such fef»liT:gs towards 
no human being. Your conduct has been such, 
that I consider yoii a public enemy to the con- 
stitution, and I'shall treat yuu an one. I shall 
not intrude into your private concerns. J have 
no private grievance to redress — it i^ my coun- 
try's wrongs of which 1 shall complain. 1 
have nojpcrsonal object. 1 have no hope — no 
fears for myself. I desire no office: you have 
none that I would accept. 1 am no landhold- 
er, stock-jobber, or money dealer. T owe no 
money: there is very little due \*> me; T iini not 
rich: I inherited nofortuue — m von I v leprae v 
was a sound constitution, and (as I tnist; a 
good conscience. 1 never had any agency in 
making or borrowing from a bank. 1 *wa^ 
born in Kentackv, and here 1 wish to die. All 
I ask of the government i-^ security: all I de- 
t»ire of my fellow men is justice; I am no ari»- 
locrat — no patrician; 1 am the friend of e()ual 
rights and equal laws: of industry, iideiity, 
the inviolabiliv of contracis; of moral lion- 
esty and constitutional liberty. J am a repub- 
lican; poor, but not a bankrupt; the friend of 
the honest poor and of the honest rich; the 
friend of religion and of law; oi order and of 
PEACE. I am . sir, (pardon the egotism) what 
you ought to be, an honeat man; and what 
YOU affect to he. "THE ; KOPLJE'S FKIE.ND." 

A PLEBIAN. 



TO 'IHK GOVERNOR KLECT OK Ki:X- 
TrcXV.— :>'o. II. 

•• When thf vittuonf are in authority th? people 
rejoice; when the iriekrtl hear rule the people 
movrn." 

The vic4^s or virtue:* of an adjiiini.^^iratiou 
are known by its fruits. Whenever distn-.-s 
pervades any country; whenever vice predom- 
inates over virtue; whenever licentiousness 
and crime wanton with im])uniiy; whenever 
The moral and industrious are liiscontented 
with their lot, and alarmed for their •^ecnritv; 
it is undeniable, thju whoever njjiy be ;it tlie 
head of affair^, or wliaievcr lb" icnn of f:ov- 
«Tnm6bt, there i^ either some Iiiherent defect 
in the constitution, or Mume perversion o:' its 
principles by maladministration. The con- 
stitution of Kentucky is ncknowledgi>d to bo a 



good one. It is infcrioi;tothat of no state is 
the union. The people of Kentucky* arc intel- 
ligent; their soil js prolific, their climate pro- 
piiiou.s: in ail these particulars they are emi- 
!:ently blesj-td. Vettljese people — bomuch fa- 
vored by :'. bcnificent Heaven — so much sigfnal- 
izedby tlicir peculiar natural capacities — arc 
oppres^«ed with debt; their currency deprecia- 
ted; their constitution disregarded j^ their laws 
powerless: their livi»s and their property inse- 
cure: themselves driven to the verge of civil 
w:ir; industry deprived of its incentives and 
de.^poiled of its rewards; fraud sanctified by 
law; the improvident living on the provident; 
the idle fattening on the sweat of the laboring: 
dishouesi baukruptcy considered honorable, 
solvency criminal; refusing to pay debts, a 
badge of patriotism; attempting to exact pay 
ment, called o])jjression: the punctual, laboring 
citizen, denominated aristocrat, tory; the lazv 
and dissolute, vvlio live by fraud or stealth, 
lauded as patriots, whigs, republicans; trav- 
elers murdered for their money, and no pcn- 
ishment intlicted; eilizens murdered weekly, 
and no murderer hung; the fine.s inAicted ou 
tho.«»o who support "the powers that be" remit- 
ted; the honest alarmed; the upright misera- 
ble; tho state dej^raded. This is a faithful, 
but very imperfwt picture of the condition of 
our country. Who so blind as not to yce thv 
causes of all these elfocts, in an unjust and un- 
constitutional admin istrntiim of tho govern- 
ment? Principles are Jibstrncl, politiciu iiber- 
tv is hj»eculutive; civil liberty is practical. 
'The Ivsi form of govenmient.' corruptly and 
fooli^hlv«ldminist«.'rfld, will bo oppre^siVe. 

The Jlntflish constitution under Charles U, 
had allainetl more theoretic perfection than it 
cvi-r before j^ossessed; but it was never practi- 
cally lo^s free or niore oppressive. This is at- 
tributable alone to the vices of tii'» king and 
his parlv. Tho constitiition of Kentucky is the- 
oreiicalfy n^iC of the best the world ever saw; 
and during yo«:r reijn, no people were ever 
more cursed with bad laws and obstructions 
of justice, than we have been. 

Is it not because we have in Kentucky a 
Charles the II, and his "CABALV" Charles 
and his party were called "THE COURT 
tarty: ' 'riie patrii:ls who opposed their 
vices, their luxur}- and their perversions and 
denials ofjustice, wen- called "THE GOXHSi- 
TRV party." •: he king's parry werecall- 
ed "the court party." because they' were cour- 
tiers; l)ecausi» they were the adherents of ibf 
king. They exercised a corrupt influence 
over the judges, and controlled ine adminit 
tration of justice. "The country party" wew 
so denominated, becauM"* they advocated the 
independence of tlie judges and the purity «3t" 
jr.diciai administration, and wore opposeo v-' 
the king and his court. Your party in Kc:'.- 
turky is "the court party" — T, sir, 'belong ti' 
"tho country party J' Your party advocate the 
doctrines of "the coar: party" ni England- 
mine, those of "the country party. Your 
party are the adherents of the oxecutivc. and 
the enemies of a pureand independent judi- 
ciary; mine arc tne advocates of the pci^, 
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tlieir constitution, and their constitutional ju- 
dMiMj. Tou call yourselves whigs! Your 
tirineiplcs are those of the old tories of Eng- 
lADd. Tou call us tories. Ours arc the truo 
principles of genuine, old-fashioned whigisiu. 

The whiga of England advocated the su- 
pxemacy of the constitution and laws, and in- 
sisted on the judges being so far independent 
as to be able to uphold the principles of magna 
churta. The tones were the defenders of the 
■upremacj of the king over the judges, and of 
the dependence of judges oa his will. Such 
were the whigs and tories, court party and 
country party in England, and such they are 
in Kentucky. 

Tou mav steal the ti^ic of whigs, you may 
acroKate that of country party, and you may 
attribute to us what you will, but you cannot 
disguise the counterfeit; you cannot alter the 
e ssen ce of things. Yours are tory principles, 
joor policy that of the court party of Charles 
ihe Ii, and you ought not to repudiate the 
name. Ycu and your "cabal" havo brought 
distress and diserace on your country. I'he 
Tice is yours ana theirs, and not that of the 
g^natbody of the people, or of their constitu- 
tton. Bad a more wise and upright man 
been At the helm of our afifairs, we should now 
be blessed with "peace and plenty;" we should 
be one people, and a cheerful, moral, happy 
people. But it has been our hard fate to be 
imaer your sway; and your pestiferous princi- 
Dies hare scattered discord and vice over the 
land. Like the tree of Java, your official 
breath is pestilence, and moral desolation sur- 
zounda you . Tou have had the power to do in - 
finite good; you have done irreparable mis- 
ehief. Tou might havo been the father of Uie 
people and been blessud; you have b(^n their 
worst enemy, and may be cursed. 

Accident made you (lovemor; your temper 
has made you an active and frantic partizan. 
Yoa have endeavored to intimidate the judi- 
ciary, and have persecuted its friends; you 
have endeavored to pnistitute the judgment 
■eat to factious interests; you have treated as 
enemies those who did not assist to make 
yon Governor. Tou have appointed to office, 
men notoriously unfit and incapable. By an 
mbuse and perversion of your pardoning pre- 
rogative, you have frustrated Uie ends of pub- 
lie justice, and encouraged disorder and 
crime. Tou have menacea war ogaiust the 
people for not submitting as "faithful iubjectM" 
to your will. You have denied justice, by ob- 
structing the courts. You have endeavored to 
alienate the affections of the people from tlic 
general governmont. and disatfcct them with 
the principles of the Union. You havo cm- 
ployed your patronage to influence elections. 
You have made frequent and direct attempts 
to influence legislation. You havo virtually 
denied the people the right of self-governmnnt, 
unless they do as you do, and think as you 
think. All this, and much more, have ycni 
and your "cabal" done and tried to do. \ oar 
object is self-aggrandizement. "RELIEF," 
'OFFICE," "MOWEY,* these arc yourwatch- 
worda. 



Those who are unwilling to live by honest 
industry must live on the people's money; 
they must have offices, or rather pensions.— 
Those who have acquired splendid fortunes on 
cri.*dit, must live on the property and labor of 
other men; and the honest man who dares to 
think that the property should be enjoyed by 
those to whom it justly belongs, is called a 
^' Shy lock," an '-aristocrat." Are those things 
right? Do you expect by such means to ezut 
yourself, or the state over which vou rule? 
No /sir, no. You know you can ae neither. 
Justice is the attribute of Qod, and diall be 
respected? No government ever long flour- 
ished, whose policy was not dictated oy jus- 
tice. No community can prosper, which loves 
not justice. No man can ever enjoy honest 
fame who does not do justice and revere its 
precepts. The government whose maxim is 
justice, is loved by its friends and respected by 
Its foes. The magistrate who is just, like 
Aristides or Cato, is revered and canonised. 
But the public functionary who sports with 
justice, or prostitutes its ministry to the unhal- 
lowed purpose of his own or his party's advan- 
tigc, is the scourge of society ana the enemy of 
mankind. 

A man ma^ be celebrated either for his wis- 
dom or his lolly, his virtues or his faults. It 
will be your destiny to be very famous. Tou 
will long bo rememoered. Your name has si- 
ready acquired very extensive notoriety. 

In other states, and even here, your name 
has been sig^nalized by associations with such 
execrable principles and unfortunate incidents, 
as to become synonimous with almost any- 
thing that is wron^ or reproachful. Tou 
cannot be ignorant, sir, of this fact. 

This has all grown out of tho events of your 
eventful administration. Tour party wiU be 
the burthen of many a future legend, the theme 
of a long-lived and garrulous tradition. In 
spite of you , it will go down to posterity. Tou 
are denied the consolations of oblivion. The 
official eminence to which you have erawUd, 
denies you the refuge of obscurity. Tour 
character is impressed indellibly on the face, 
and will bo imprinted conspicuously on the 
history of Kentucky. Erostratus burnt the 
temple of Ephesus, and has emblazoned his 
name in the light of the conflagpration. Nero's 
is written with the blood of the Romans whom 
he slaughtered, and is as immortal as the re- 
cords of his crimes. Yours will be more hum- 
ble, but not less memorably advertised; it will 
be inscribed on tiio broken columns of Ken- 
tucky's fame, associated with "relief laws!" 
' judg<^breakcrs"' and -.If your of- 
ficial portrait shall never he delineated b^ the 
pencil of a Titian, or the chisel of a Phidiah — 



nevertheless, in tho wasted Htrcn^th of your 
state, in her violat(^d eonsutution. in the tri- 
umphs of vice and injustice which mark your 
executive career, abundant materials will be 
furnished to give to the page of history tho im- 
press of your likeneHK. (Jut of the mins of 
your eountiy's peace and yuar country's honor 
will rise your fame. Liko the I^ramids of 
Egypt, its base will be broad; its altitude tow- 
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•ring. In a moral desert, without one green 
spot in the cheerlesi waste around, without one 
raj of intellectual light to irradiate Uie sur- 
rounding gloom of midnight dnrkneas, will 
itand the monument of your administration. 
I t wi ll stand isolated and lonely. Tour 
•*WllIG8" may kneel around it and pour out 
their benisons, bj anticipation ; for such will 
be the mausoleum of your "COURT PARTY." 

Tour administration forms a new era in the 
afEurs of men. It is replete with incidents — 
but what arc they? Where will posterity find 
the memorials of the wisdom, or beneyolencc, 
or patriotism of the Governor and his "court 
party?" What good law, what public work, 
▼hat yestage of wise policy will illustrate their 
memorable reign? Alas! nothing will be yisi- 
bla but the scars which you have inflicted on 
tha constitution. 

Wliat a contrast will your administration 
present te the proud days of our Scotts and 
Shelbys? Oh, Kentucky! bow rist thou 

VALUOrl 

I shall not speak treason. Truth is poiniant ; 
but cut whom it may, it must come. When I 
see the prostrate condiiiuu of my state; when I 
■ee her despoiled of her fame and robbed of 
her peace, by you and your party, 1 cannot 
npress the tide of my indignation. No state 
was ever in a more deploraUe or perilous pre- 
dicament; none ever so much abused by ner 
ralers. I should consider longer silence crimi- 
nal. Jfo ffood citizen can now be neutral. 
Each should act as if his country's fate were 
mspendedon l^n issue of his single efforts. 

We haye suffered much and long. We can 
endure no more. We have given your cxpciio 
ments a fair and patient triu. Tney are em- 
pjrical. They will ruin us. They have 
brought us to a crisis which is pregnant 
▼iih the destiny of our state and the prospects 
of our poeteriW*. There mu£t be no evasion. 
There can be no COMPROMISE. Moral or 
physical foree, indnstiy or idlenoM, justice or 
licentiousness, the constitution or your will 
must triumph; and with the success of the one 
or the other* your puty or mine must sink to 
rise no more. A FLEBIAN. 



TO THE GOVBRVHR ELECT OP KEN- 
TUOKT— Ko. III. 

"Our WISDOM firnud a ^owemmtnt and 
eommUted it lo our VIRTUE te keep; but our 
PASSIONS Aaoe engroited U ani armed our 
VICES to mmitUain the USURPATION," 

KentQcky» conscious of her worth, once stood 
erect and pre-eminent in the Union; she is now 
bowed down. She was proud, because she 
was great. She was honored, b^ause she was 
brave, wise, and just. Her government was 
then the reflected inia^ of her people. Her 
rulers were wise, and just, and patriotic men; 
iher goTemed according to her constitution, 
and the people were free and highly diatia 



foiahid. It wu the nort aignal moot to bel«t«cRaraa almost invincible 



called "Kentuckian;" but now this title is, bj 
many, when they are abroad, concealed, as a 
reproach. **How ha$ the mighty fallen I" 

Kcntuckians are yet brave; they are yat iu- 
tcllcctual; they are yet disposed to be just; and 
it rejoices me to believe that, ere long, they 
will ^rove it The character of a people ii 
identified with that of their rulers. The rulen 
of our state, for a series of years, have not been 
men "fearing God and hating covetousness." 
They have governed by expedients, and not by 
principles. They have addressed the pau* 
sions. and not the reason of the people. 

From tJbe reign of a party thus created, and 
of which you are now the titular head, our 
misfortunes have sprung. This is demonstra- 
ble; and it will not be long when no one will 
doubt or deny it. Tou have invented a new 
kind of sovereignty — ^the sovereignty of the pas- 
sions. Tou have discovered a neir kind of 
liberty — the liberty of nature, notof aociety;of 
ihe savage, not of the civilized man. The lib- 
erty which our fathers foueht for, was the lib- 
erty of doing right, not of doing wrong; of do- 
ing what we ought to do, not what we will to 
do; the liberty of security, not of anarchy. 
They gave us their precepts; they gave us a 
constitution, to guide us in difficulty and dis- 
tress. But you are wiser than they. Tou 
have discovered that men need no government 
— no restraints of constitution or law. Tou 
have yielded to passion that supremacy which 
belongs alono to reason. Tou have given 
dominion to those tempers and impulses of our 
nature which government is instituted alone to 
control.'^Tou have discarded as tyrannioal, 
those prmC4>les which the experience of ages 
has proven to be the only sure safeguards of 
social order and individual security. Ton 
have been endeavoring to prove that men are 
not bound by any political compact, and can 
be governed best without any constitution. 
Hence, you have given development and dSect 
to the worst passions, and have not suffered 
the moral energies of the state to display them- 
selves, and, consequently, the people have Buf- 
fered all the hprrors of discord and violence, 
and their character has been sunk below its 
just rank. 

To explore all the meanderings, and expose 
all the errors of your party, since they nave 
had sway, would oe an Herculean task, which 
I have neither time nor inclination to attempt 
I shall not attempt to cleanse your "AUG£AN 
stable;" but the people will do it Although 
the principles of your faction have been pesti- 
lent and demoralising, yet I am sure the people 
have intelligence and virtue sufficient tor the 
renovation of both the moral and political con 
stitutions of Kentucky. If I am in this mis- 
taken, then I despair of the commbn wealth. 
To contribute to tne rectification of your er- 
rors, and to the restoration of the body politic 
to its natural and healthful tone, is my only 
object; and if I shall in any degree succeed, I 
shall have fulfilled my expectations. 

I know that it is difficult to reason with 
prejudice or combat interest, and that invsttr^ 
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The long success of jour partj is a political 
phenomenon never before witnessed in anv 
•iTilised age of the world. In defiance of all 
tiM lessons of experience; in opposition to all 
*4bm maxims of political philosophy; in con- 
Mnpt of the suggestions of justice and the 
It of wisdom; you have gone on, step by 



, in your career of experiment, until, em- 



an unnatural union of the worst and some of 
the best elements of society, they have been 
able to go on and triumph, until they view as 
traitors those who oppose them. 

Political quacks, like medical quacks, are 
apt, for a season, to succeed in passing off igno- 
rance for wisdom, and Yociferation for learn- 
ing. With the greatest confidence and self- 



boldened bj astonishing success, you light the I complacency, they amuse the fancy and s]>ort 
tocth of civil war, and open your batteries | with the credulity of an honest commviiity. 
Itominst the constitution of your country. In j And never did quackery of any kind make 
tte initiative efforts of "re/tc/," YOU were more, such wonderful achievements as yours and 
timid and temporizing; you then awakened that of your political doctors, during the 
tfie hopes of the debtor, and cajoled the cred- last five years, in leaniinfl; men to live without 




ftor;.you maaked jour desiu^ns, and promised 
that your expedients should cease with the 
mcy, to which you appealed for their 
iation. None hoped, no one feared that 
ir system eould be pushed to the extiemi- 
to which it has been forced. Even those 
irho were most opposed to its inception, and 
^ffiedieted ^at it would be delusive and mis- 
chi«Toa8, aid not foresee that, in its baneful 
progress, ic would blight whatever is most sa- 
«iieu among ft'eemen, and at last, after making 
ywn a Governor, dare to crown its triumphs on 
ihe ruins of the constitution. 

When the infatuation which has accompanied 
and sustained your system, shall subsiae into 
Ihft sobriety of calm reflection, and reason 
■lull once more govern the opinions and actions 
ef men, the Ions duration of the paper mania, 
and the wondeiful success of the paper faction 
Ib Kantocky, will be looked upon with univer- 
nl astonishment and reffrst. 

Your partj has been ouoyed up hj extraor- 
dinary exertions, and unworthy and insidious 
artifice. The unholy ambition of its leaders 
has been equalled only by the servile devotion 
aad inexplicable delusion of their followers. 
The design of the leaders was POWER; and 
they have cloaked their selfish ends under the 
diafoises of charity and patriotism. They 
liave plaved on the worst passions of our na- 
tore, ana have not failed to invoke to co-opera- 
Cion or forbearance the best sensibilities of 
pod men. To the honest debtor theyprom- 
ued indulgence, and better times; to the fraud- 
aUnt and improvident, they tendered the 
■mans of avoiding payment; to the cxtrava- 
nnt. they offerea /acilities of enjoyment; to 
UM lasy, they secured rest; to the cunning, 
they surrendered the ignorant as victims; they 
•ncooraged treachery bj impunity, and fraud 
bj legalising its spoliations on innocence and 
industry; and thus they rallied around their 
atandard the unproductive members of society, 
and gave up justice to passion. 

By other means, they enlisted the active 
Bupport of many good men, and secured the 
acquiescence of some who were wise and just. 
To such as these they exhibited false colors, 
and by artful stratagems, concealed their ob- 
jaeta and the tendencies of their policy. To 
Ihe benevolent, they exhibited moving scenes 
of misfortune; to the generous, pecuniary dis- 
Inaa; to the merciful, the blessings of oharitgr; 
Id tho chivakoua, fietitioua cypreaaion; to aD, 
ddoaira hopes and expeetations; and thus, by ^would sink in value, an<f answer no just or 



industry, to thrive without economy, to be 
happy without virtue, to diMchargB debts with- 
out paytny them, to make fortunes without la- 
bor, to commit crimes without fear, and live 
free without law. Ton have a no$trum for 
eveiT disease. "Reluf has been your PA- 
NACEA. This your empirics averred t<rl>e a 
sovereign remedy for every complaint. It 
opens Uie eyes of the blind, unstops the ears of 
the deaf, transforms old federalists into new 
democrats, and old tories into modem whigs. 
It can make fools wise men, knaves honest, rich 
men poor, and poor men rich. It can make 
great judges without knowledge of law, and 
great politicians without any knowledge at all. 
With this magical specific, this concoction of 
delay laws and depreciated paper money, you 
have literally drenched the people to satiety, 
until those who have not the stomachs oi dogs, 
and the constitutions of mules, are beginning to 
nauseate. 

Sir, you will kill more than yon will cure. 
The doctor may thrive, but the patient must 
die. She exhibits even now every indication of 
decline and speedy dissolution. You have 
dosed her until she is lean and exhausted; her 
system has lost its healthy tone, and its whole 
action is morbid. MERCY alone can save her; 
ABSTINENCE and the "CONSTITUTION- 
AL" Toattfwill alone restore her to health and 
viffor. 

Your j^rescriptions have brought Kentucky 
to the brink oi the grave. The health which 
once flushed her cheek is gone. The moral 
tone which once gave her such expression and 
animation, is almost exhausted. The very 
bloodof life is ceasing to circulate. You must 
desist. Her constitution, although much 
shaken, is not destroyed. It is recuperative. 
Let it alone, and the "tit mediaUrix natura" 
will restore it, until Kentucky is herself again. 
Liel her alone, and she will revive, and her 
prospects will revive. 

The coune of your party has been selfish, 
unjust, and disineeuious. By tho party 1 
mean only Uie heaa men. Yuu made replevin 
laws which you intended only for the benefit 
of yourselves . You knew they would not ben- 
efit the poor and honest debtor. You knew 
that none would enjoy their advantages but the 
craft]^ and dishonest, and rich banjcrapts. I 
say rich bankrupts, for such "gentlemen" we 
all know we have among ui« 

You made paper money, which you knew 
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honciiit purpose. It was tout tiiteT<>st to di 
preciatc it. and tou did it. Tu enable s. fv 
of yourselves to lire on fortunes purchased o 
oredit. or du monej borrovcd from banks ( 
iDdiriduala, »nd tliu^ ruin many families dis- 
poned only 1o live hunesllj, you nlxili^iied 
the ca. SB. The cffcctB bave'bceii wlint were 
JDU-aded. There ore iusuT(ttry or* oU"wAij¥") 
who, by their credit, had accumulated Tut c«- 
tateij. and exempt from all coercion, bavo re- 
fnied to pay one cent to thos« to whom their 
property justly bcloDgH; but enrichi^ by their 
poverty, treat ihem 'williKrorn and derision. — 
Even the ivantoii and malevolent are licensed 
to commit tbeir dvpredations on property, and 
penKinsandcbaraclerwith impuDity. Ahcouq- 
Orel may bum your house, eboot your horses 
or slander your dau^ht^rs, and relief laws bil- 
low you no reparation, unlcsn he choosCH to 
give It. This 1^ -libtTtg" with arpngcancc. 

The entire loss of deprccialion in your pft 
per, hai fallen on honest industry — and iherebi 
•haven and money jobberi have made for- 
tunes. 'Ibc poor have become poorer — the 
rich richer. And whilst industry ban been re- 
lazed by insecurity and unproductiyenesi of 
its rewards, Jteen-ered upeculation baa preyed 



[a good bargain. If we had done this, yon 
I would havo left others fas indeed after all 
lyour noise, you have done) lo ahift for thev- 
'^.elvea and work out their own salvalioa. 
Then tc should have gone on as other atalii 
have done. Like 4hem, we should now ba 
prosperous, rich, aud happy; our charactK' n- 
sullied, our currency abundant and good. Ml 
liberties pecure and our'constitutiun unmuBcd. 
If your relief system had been intended si 
. you pretended that it was, for those who Rwst 
I needed and best deserved its aid — til* nnhr 
10 and hones! — then its enurmitiea wM 
found some palliation in the plea of hn 
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But it was intended for rich " 



.-eyed . 

a of ibe unforti 
•polled the ignorant and unwary. The com- 
won country peop'e have been compelled to 
pay their debts; and relief laws, instead of fii- 
.11. .-.:_„ pjiynients, have only rendered thi — 



in the ipoUations which your laws encourage 
by legaliiing. You bave mmle it the interest 
or men to violate tbeir mosi solemn contracis, 
andliroby fraud. Man has lost confidence 
in hii fellow man; internal commerce is stag- 
nant; foreign trade unequal and unproductive, 
agriculture despondent, vinno proscribed, pa- 
triotism ill despair. Tn doubt the skill of re- 
lief doctors is liereay; to [juealion their recti - 
Wde, aristocratic; to reiiiBt Iheir prcicriptionfi, 
nsuipation; nono arc republican who do not 
tliink OB tbcy think, and act as they act; none 
free who arc controlled by the oblicatjoni of 
law or conscience; to compel men to do right is 
tyranny — to allow tbcm to do whatever inter- 
eat or passion prompts ii; "I,iberty!" 

Hero you fKV. Kome of the fruits of your 
blessed kysteru — licculiousnesn and auarrhy 
reigning, 'reaMon detlinined, cun?ci<iici- stilledi 
induNtry and economy lauiihed out of coun- 
tenance, old-fashioned rcpui>lican virtue and 
simplicity spumed, the conalitution mucked, 
and jpaurtri/f substituted in its place. "Passion 
has indeed engrossed the poTemmeiit, and 
armed our vices to maintain the usurpation." 
]f ii bad been ugrced about fivo years pawt 



indeed been relieved! 
I You have been relieved, air. Thepaperiji- 
'lemhiis made you a Governor, who have xt 
I one quality, moral or intellectual, to entitle yot 
I lo Ka (iistiuguised a trust. It lias made many 
lolbei men great, who, without its iDfloCDCe. 
iiuld have enjoyed the ble^sedceaa of atnen- 
,.j f^-rever. 

It hu made manj honest men poor, and 
ia.ny mean men rich. It baa robbed labetgf 
.n eoinings, iind given spleiudor and wealth to 
profligacy. These things we all know, and 
therefore details Will be omitted. 
What other relief has your syatem adminii' 
reil^ None, 1 any; aud the people willaU 
V so too, before they ate relieved of yonr"l«- 
'['." The aggregate debt of the Mate il Hi 
iiiirLiihrd. It i^ only tranaferred. Thin 
HV nut be as many large dobt*, but there IN 

' 'ijmHi" baveatepp*' 

1 must DOT ibift hi 



nlfo know, and lo wlioni I shall licreafLcr al- 
lude again, to fceup abniit «1M,0(IO which iLey 
owed, we never should bave been afflicted 
with your relief ]nv«. I thoughi then, and 
now 1 know, that by paying or wiping off ihe 
debts of these men, and couavntiug that a /tu 
mart ahonld have oSttet, wo ahonlu hava niade 



nnd (be CO 

the debts due your bank to be paid! 
How are your debtors lo be relieved! Tmi 
mve Bvduced most of them lo incur Ihe debu 
rh ich they now owe! Will you enable thcoi 
o pay ihemt No, it is loo late. Tboie tor 
ahoiu relief laws were TOsied, are relieved; 
uid all others must get relief as tbey can. 

The crisis of diDiculty and distress is aow 
just a^iproBching. You liave adminisicrtd 
iidyiies; but the disease is not, eradicated; it 
nggravated. Relief is more ticc«ssiary «o" 
inever it wa^^. The paper system ia wind- 
11 must cease; aud eonvulsinn musl 
Then, and not till then, you and your 
11 be justly appreciated. Then all 
'tbattheri-liefttystcm was arietociat 
k. uniWand ruinous. Then will they aseer- 
tniiL that honesty is tbe best policy — ihaitbF 
oilIv remedy for hard times is Dr. Franklin'l 
n-niiHlv — iiiduilry and economy; to buy I*K 
lihd m'll more: to avoid credit, and reduce ths 
ripcndilure within the income. The pecvlf 
wlio live in eonformitr lo theite plain mfri"" 
will nevor want relief. They will proHpv. 
Tltii^r'who disregard them, aud repo*e oa poli' 
tir;ir>ns for relief, will neviir prosp<!r; and ali 
Ihe r>4ier laws that all the relief men in tbs 
worlil could enact will not arail. Toasuv 
iiK wull expect lo make men bnppy wIthMl 
virtue, uiich without induatij aud frugalitj. 
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eannot reverse the decrees of Heaven. 

lad united ]^appiness with virtue, and 

▼ith labor. A communitj ia an aggre- 

of individuals, and whatever contrib- 



in itself, it depends for support upon accident, 
caprice, and partj; and as it is the interest of 
some to depreciate, and of others to raise its 
value, there ia a continual invention going on, 
the welfare of the individuals, advances i that destroys the morals of the country. Jt 
' the state. Wo wHl loam wisdom by i was horrid to sec, and hurtful to recollect, how 
nee, and profit bj aMictiou. In thejlooKP the principleK of justice were let bj 
volution of'human affairs, your party ' ineaufl of the paper emissions during the war. 
re place to wisor and better statesmen; ■ The experience then had, should be a warn- 
en our state will begin to look up, and I ing to any assembly how they venture to open 
iplo to smile with pence and plenty. such n dangerous door again." "There are a 

A PLKBIAX. j'tict of luen who go about making purchases^ 

I upon credit, and buying estaten they have not 

' whrrcwithnl to pay for; and having done this, 

! their next step is to fill the newspapers with 

HE (K)VEKNOll ELECT OF KEN- 1 paragraphs of the scarcity of money and the 

TI'CKY — No. IV. inecesMtv of a pa|)er emission; then to have it 

— made a legal tender, in pretence of supporting 

laws oi' a country ought lo bo the . its credit; and when out, to depreciate ft as fast 

rd of equity, and calculated U> impn.-s8 as they can, get a deal of it for a little price, 

minds of tlie piK>ple the moral as well . and clieat their creditorK; and this is the con- 

Itgal obligati<ms of reciprocal justicu. -cise history of paper money .schemes." "As to 

ider laws of any kind operate to destroy > the assumed authority of any assembly, in 

\j, and to dissolve, by the pretence of making paper money a legal tender, or in other 

hat ought to be the principle of law to language, a cohpulsivk paymext, it is a most 

t — reciprocal justice b(;twcen man and presumptuous attempt at arbitrarj' power. 

Xkd the punishment of u member who i There can b<! no such i)ower in a repuolican 

move for such a law ought to be death.'' | government ; the people have no freedom, and 

Tom Painl. ; property no security, where this practice can 
ittempt*< to make money out of paper ! be actt^a; and the committee who shall bring 
Deen abtJrtive and mischievour:. The | in a report for this purpose, or the member 
D expressed a volume of experience, j who moves for it, merits impeachment, and 
be said, "money is money, and paper is pa- may. sooner or later, expect!" ''It was the is- 



Tftper may be sometimes a convenient 
lefui repre!<entative of money, but it can 
>e more than the effigy; and when it does 
ireseut a metallic fund into which it may 
(tantly and certainly converted, it is a 
DD industry and a nuiKance to Hocietv. 



suing of base coin and establishing it as a ten- 
der, that was one of the principal meaus^of 
fiaally overthrowing the power of the Stuart 
family in Ireland." 

Such wax paper money in former times — 
such will it be in all times. The same causes 



iper of Kentucky has not even the iseiu- j must produce the same ciTects. Thewisemen 
of money. ItreprcHent:^ nothing except who adopted the federal constitution, intend- 
3posed credit of the state. This ik too ed to j)ut it out of the power of visionary or 
rminate and intangible to give ii. the ■ bad men, ever to visit tne people with thedo- 
f of th»? value of money. Ii tho peoj»le 
United States had not been sererelv af- 



vastations of a depreciated paper currency. 
Thcv had seen and felt what we nafe seen and 



with a paper mania, during and sue- now feel. And you have their sentiments, i> 
g "the revolution,'* there might bo some \ r.MiT, in the foregoing extracts. Then it was 
I for the paper system of Kentucky. Pa- 1 patriotic to hate paper money and its project- 
mcyhndbecnproscribcd, by the political 'ors — now it is trejuon not to defend the one 



aist, the citizen and the imilanthropist. 
■ ever be deleterious. 



, you and jour party forgotten :lie aenti- 

of American statesmen and patriots on 

ibject? Had you forgotten the history of 

money? Allow me t«) offer you some 



and idolize the other. 

Your relief system has achieved juht what 
might have been expected, and what it was in- 
tended to effect. It has revolutionized the 
state; it has ruined cn>ditors; it ha.s injured 
the honest dcbtoris; it has enriched thefraudu- 
tztracts from an essay on this spurious ■ lent, and made small men great; it has made 
cy,by one who, although he was an infi- ! you a Governor, and John itowan a Senator. 
, religion, v/as on<> of the revolutionary Great and magical must l>e the engine which 
I in politics; whose pen was supposed to can achieves such wonderful results. 
lone more f<;r American liberty than the In your bold career, the constitution was no 
of any warrior, and who was "supposed \ t»bstacle. "That is nnly paper" the breath of 
• writien what Franklin assisted in die- jthe people made; "th*' legislature can destrov 
. This man is no other thnn "Tom 'it." JUit ^ ' 



" I give yon the following: "One of the 
»f the paper currency is, that it turns the 
country into stock-jobbers. Thcprecari- 
nof itsviilue and certainty of its fate, 
no to operate, night and day, to produce 
BStractire effect. Having no real value 



vou met with a stumbling: block in 
the judiciary. The judges of ihe court of ap- 
peals had some conscience, and they refused 
to co-operate witli you in yonr work 'of injus- 
tice, and confusion,' and constitution breaking. 
They then became tyrants and kings, and 
must be put out of your way, or the people 
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would be enslaved! To conBummate your 
dchomes of L£GISLATIV£ SUPREMACY, 
you violated the conntitutioii and conwlscd 
the country. You havu said that the "omaip- 
uience of parlianiunt" is frcedozu. Mr. Jeffor* : 
Hon has said that it ii desputisni, and the De- 1 
claratio!! of Independence proclaims it tyban- ; 

.NV. ^ I 

You tay, th:;i sltviIc, depondent judtjes, are. 
essentiarto the liberty ot the people. Thej 
wjiigs of I .ngland and ^he whign of America \ 
have Kaid» that no people can be free without a ! 
pure and independent judiciary. 

You say that liuneil judges are daiigorous. | 
Mr. Madison, anil the wisest American states- 
mon tell you. the legislative dupartment is that I 
from whicli the people may apprehend danger, . 
and against wliich they 'should exhaust all j 
their vigilance and all ih'eir precaution. ! 

Th«! sovereign poW(!r is lodged in Kentuckv, 

■ •. y..t :.. 4.1. _ I 1.. ..e .1... .i_-*_ 



where it ought to h*.\ in the body of the peo ^ 
pie. They are all e(jual in rights, and may be [ 
to iniM)wor. The great piirumount law of ai 
republic is the public good . Tin- law of a des- 1 
pol ift his WILL. And that government is a j 
de.'^polism in which llie will uf the sovereign I 
is the supreme i:iw, whether that sovereign Ijej 
n king or a parliament. Will you pardon mej 
f<ir obtruding upon your attention another ex- ' 
t rue t from 'lorn 1 'ai m ■ ': 1 1 i s as f oil ow s : 

"The admini»»Traiio!i of a republic is sup- 
po*»ed to be directed by certain fiinuamonial 
principles of right and ju<tic«'. from which 
there cannot bp any deviation." "Tiie foun- 
<laiion principhi «-i' 'public go;Ki' is justice, 
and wlierever justice is imjiartially adminis- 
tered, the public go<Kl is promoted, for it is to 
the grjod of every man, that no injustice is done 
to him, Ml likewise it is to his good, that the 
principle wiiich stMrures him should not be vio- 
lated in the person of another, Iwcause such a 
violation weakens his hceurity, and leaves to 
chance what ought to be to hiin a nick to stand 
on" — '*i\w people renounce not only the des- 
potic form, but file de>*potic principle, of be- 
ing governed by fci7/ and poirrr; and substitute 
a g«»venimoni vi justice' — "they r»»n ounce, as 
detestable, tliu power of exercising any species 
of de.>ipotisni over each other, or of doing a 
thing noi right in ilj-elf. because a majority 
may linvo -irengtli sufiicient to accomplish 
it;" "i:i this li.s the foundation of the repub- 
lic; and the -ifcurity of the rich and consola- 
tion of the pcK>r, i.s that what eaeh in.'in has is 
his own; tiiJ'J. Tiodenpotir sovereiurn can take it 
from him, and tlin' th-; common cementing 
principle wincii hohU all the jiarly of are[»ub- 
jic. tog^'thir. .'■eci!re«« hirn likewise from the 
despoii.nm rf numbers; for despotism maybe 
mon- eflVetuciily ac!«*d by nmny over a few, 
than byt^rM-ovof al!." 

Thi'.'is ihe !an.'^i:;»gc. ::••: 'A Tnine only, but 
rif I'n'.* T.&Jrioi- of ilie "timex that tried men's 
ittiuh." .sir, t'l l>e frc, men mu^l govern, and 
'.»e i:overiie<i. bv nrincipies seMied bv the iiiu- 
tual eon-etil »'f the people. T}le^■ must be 
ginermtd by a CONSTITUTION. ' The writ- 
ten constitution is the compact between them, 
To which each looks for security. Why do 



men enter into such a covenant? It is beeanio 
without it the weak mar be <^pre0fMd by tlit 
strongs — ^the few overrun "by the manv. u the 
many have the risht, uotwithstaudiuff this 
compact, to do as they please, what is Reeled 
by the compact? 'liothin^, except dela- 
sion. It exhibits the ahauow of freedom, 
wliilst the substance is gone, and althousk 
tliere is a constitution, the govemnient is tae 
worst of all despotisms; so say all wis<> and 
good men. 

The will of the sf)vereign,you say, is libortv. 
I sav it i^ tyrannv. You say that the will of 
the legislature is tfie supreme law. I say thii 
the constitution is the supreme law. Thi-* 
constitution prescribes ihe landmarks of liber- 
ty, and whenever these are transcended by the 
legislature, or a majority of the people, th« 
weak and the poor liave no refuge from injus- 
tice but in insurrection. 

Your relief sy^tem has b(ren marked with 
many outrages on tlie principles of republican 
government. The doctrines which sustaiu it 
are subversive of every principle uf consiitu- 
tional securiiv; thev are the doctrines of de* 
poti-^ni, and a despotism the more to be detef^t- 
ed, becaui>e it iN disguised in the garb of re- 
publicanism. "Hypocrisy is the homi^ 
which vice payg to virtue." Your whole sys- 
tem has been full of duplicity; it ha« beenri- 
plete with aristocracy; it has turned Kentuckr 

yolitios "wrong- tide out. John Itowan anci 
o-^eph Desha aro nov.* the leaders of ihup 
*'ichiQs!" and Isaac Shelby and Richard Tay- 
lor hciul the column of "/on'ff .'" By such 
profanation of the ^^acred principles of '76. 
your system is kept in bein^. It changes the 
names and ver\' ersencc of things It biii 
made old federalists excellent republicans, and 
the old republicans federalists*. It has united 
the most diiscordant element*), and brought to- 
u;ether the mo^t opposite extreme of former po- 
litical opinions. Men who have ever b«eu 
vinilent enemies, and now agn^e on no other 
subject, act in cordial concert, with a vigor 
thai could not be exceeded if their ct4>mal sal* 
vat ion were at stake. 

Who could have believed, five vear* ae*'- 
that John Rowan, Ocorge M. Bibb, VTilliam T- 
Barry, Siim. Davis and Joseoh Desha wivuld 
ever'be cordial personal fVienus, and belong to 
the same political schoolV Yet such we knov 
to be historic fact; and we know, too, that thej 
call them »ielves republican -I yes, all of then^ 
g(K)d republicans. 

Thi> is mo^i impudent and sacrilegious 
Hi:* >iill, n.'lief meu profess to l>elievc it all. 
and I'H'k to these oracles for precepts of de- 
mote racy I From such democracy u»ay the God 
of Abraham, and of Isaac, and of J acnb. deliver 
nut ra;:ed and deluded Kentucky. John R«v- 
an a'id Samuel Davis, cf "alien and s^di'ioa 
law" memory, and their company of political 
roanan^er», ^e«*ted nsthe apostlcK of republicari 
ism! n^ whig^!! And the patriarchs uf the jx>- 
litioal church — iis Shelbys, its Taylors, i» 
Bowmans, heroes of all our wars, foiindcn o( 
our liberty — ^the whigs of ^76, the republievxu 
of '98— the»e venerable patriots ara dubuuncfd 
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MB tones, aristocrats, federalists! Sucb are 
some of the achitvumcutH of relief, and such tlie 
iDfatuation whic}i atrcnds it8 carcvr. Well 
might. Jefferson have prodictod that federalism 
vould Hupplaut democracy, by NU^aling iti 
nrb. Where are the priiicipIeK of TUY Are 
ueyeutombedwith the Kuge.s wlio consecrated 
t&crii by their wibdum, and the heroes ^rho 
sealed ihein witli tluiir blood? Have we, their 
HOUHy so fSlir degenerated in virtue as to despise 
those principles, or in intelligence, as nut to 
uiiderstiuid ihein? If go, libeiiv is a phan- 
toui — free government an Utopia. Kecent 
cvttuts in our state ari; alarming. Either the 
I>eclaration of Ind'.'iK'ndonce in not true, or 
th«60 tilings must be the pr(»duct<i of chanoi> or 
mystery, aud will not last. 

You have amused the j>eoplo with your nt*w 
expedients; you have tempted their cupidity; 
you have played on their liope.'^; vou have do- 
clainuHl in indetinite terms uLout liberty, 
equality, 8ui)remacy of the people, the tyranny 
of judges, ifec, while your principle;'^ ur«» the 
opposite of your profest^ion, as vour act.s and 
tneir fruits will j>rove. These liavi^ beru the 



means by which all unw(»rtliy men have ac- 
quired power. Pisistrates preached liberty 
sir! equality — was the friend <if the ptMjr — de- 
nouncLil Solon, and other patriots and sngos 
whower*! in his way, as enemies of the peo- 
ple — their vanity was flattered, and their crc- 
dulitv yielded — and th<:ir couutrv was subju- 
gatcnf to despotism. So acted ifulius Caesar 
and Oliver Cromwell, and Kobespiere and his 
Jacobin club, and ho have done the Governor 
and his "rAUAL." 

Your conduct is not without examplt?. History 
furiiLshes many micIi cases as yours. All ambi- 
tious men, wliose merit will not susbiin their 
pretensions, have renched the contidenceof the 
peoi>le by the same avenues, and rewarded it 
with ih<J* like treachery. Head the fnllowing 
uxtnictfrom an able work on the cau-^'-s of the 
downfall of the anciout republics: 

"As the lust of domination can never attain 
lift end without the assistance of others, the 
nian who is actuateil by that destructiv*; pas- 
Aifiii, must of nece«*3it^ strive to attach to him- 
S4ilf a set of men of similar principle-^, for the 
mibordiitate instruments. This is the origin 
cif all thfHe iniquitous combinations we call 
faction. To accomplish this, he must put on 
aii many shapes as Proteus; he must ever wear 
the mask of (iissimulation,and live a perpetual 
li«. He will court the friendship of every man 
vhf> is capable of prom<»ting, and endeavor to 
crush every mun who is cnpable of defeating, 
hw ambitious views.*' 

**The man who aims at iK-inglln? head of a 
faction, for tlio end of domination, will at first 
oloak his real deriign under an afft^cted zeal 
frir the service <if the govenmu-nt. When lie 
halt cstablishefl himself in j>ower, and forme<l 
bis party, all who support hi* n^'a-tures will 
be rcwardiHl as his friends, all who oppose 
him will be treated as cnamie^ to the govern- 
ment* The honest and uncomipt citizen will 
bo hunted down as diAaffecteil, and all hi« re* 

15 



monstrances against maladministration will 
be ropresentcd as proceeding from that prin- 
cijdc. ''The faction will estimate the worth 
of their leader, not by his services to his coun- 
try, for the good of tiie public will l>e looked 
upon as obs<Jete and chimerical; but his abili- 
ty to gratify and screen his friends, and crush 
his opponents. The leader will fix implic- 
plicit ouedience to his will as the test of merit 
to his facti(m; consequentlv all the dignities 
aud lucrative posts will Be conferred upon 
persons of that stamp only, whiUt honesty and 
public virtue will be standing marks of politi- 
cal reprobatiou. Common justice will dc do- 
ni(Hl to the latter, whilst the laws will l>c 
stniined or overrulwl in favor of the former." 

How perfectly descriptive is the foregoing of 
yotir factiouY If it had l>een prophetic, it 
could nut fit you U^tter than it aoes. It was 
the language' of oxperience. It is a portrait 
drawn by a master, from all the histoiy of the 
world. It represented the demagogues who 
have, from time immemorial, deceived the peo- 
])le and ruined them; and it will represent all 
such vermine as long a^ human nature shall be 
depraved. All republics have gone the same 
bniad road to ruin. And whenever the ri'sem- 
blanceof the foregoing picture is «een in any 
combination of men, under any mask, it mar 
Ix* known for a certHinty that tliat party is 
leading their country to the precijHce. 

When I call yourpaity a faction, 1 wish not 
to be misunderstood, and mean not to be mis- 
represented. That it is a faction, a desperate 
faction, its acts prove, when compared with 
the following approved definition of faction: 

"Bv a faction I mean a number of citizens, 
whetiier amounting to a majority or minority 
oftlie whole, who art* united ami actuated by 
some common impulse of passion, or of inter- 
est, adverse to tin* rights of other citizens, or 



to the ])ermancnt and aggregate interests of 
the conuuunity." Pl'blius. 

All who belong to yotir parly are not ani- 
mated by factious motives: many are allowed 
to bo hon(>st. Thev are deluded by the wily 
artifices of the le<'urers;but still they ure a fac- 
tion, "a paper faction." Pardon me for obtrud- 
ing on your notice, from the pen of another 
wise man, a sketch of the delusion and desper- 
ation of "a paper facticm." 

"In spile or national l>eggarT, paper money 
has still its advocates, and probably, of late, 
its martyrs. In defiance of demonstration, 
knaves will continue to proselyte fools, and 
keep a paper money faction alive. They (the 
people) will remain as blind, »is credulous, as 
irritable as ever; aiubitious men. and those 
whose characters and fortunes are blasted, will 
not Iw wanting to diHieivo and inflame them 
openly or by intrigue." 

This was written of the coittinental paper, 
ami in particular reference to the debtor mction 
headed by Shays. And why should it not ap- 
ply to your 'jmp'^'*" ^"*^ your faction? It 
does 4»xactly. What should'be in that Shays? 
Why should that name be sounded more tfian 
yours? Write them together — ^yours is as fair a 
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same; sound thero, it doth become the mouth as 
"well; wei^h them, it is as heavy; conjure them, 
Desha will start a spirit as soon as Bhays*' 
But the constitution was too strong foi Shayb. 
It will overconio the Covcmor. The people 

?»ut down him, and they will subdue you. He 
ed an insurrection against his government to 
enforce paper relief. You propose to lend to 
insurrection against our constitution, t<» effect 
the same purpose. 

I know, sir, that you have denounced the 
paper system, and thoroli'^f nystem, as ruin- 
ous and iniquitous. I know that you hav«> 
claimed merit (as you said) for Ix'iiig opposed 
to them. You have said that they were un- 
constitutional! YvM, sir, you have .«^aid pub- 
licly, "the relief .^'Vbtem, or at h'ast tome of it, 
is unconstitutional," and will not dare to d«Mi^ 
it. If you do, I am authorized to say, then; is 
abundant proof of the fact. 1 know too, sir, 
that you havo said, "1 am no judge breaker. 
The judges of the court of api)eals have a right 
to declare legislative acts unconstitutional; and 
it is their dutv to do so, when thev belive so; 
and for an honest opini<»n they should not be 
removed from office." This too. i say on au- 
thority, can bo proven. Indeed, you havo been 
publicly charged witii these things, and they 
liave not yet been denied. Still y»)U do all you 
can to enforce this uneonsiitulional system, 
and degrade these honest judges. For this 
you were elected: and, whatever you may sny, 
1 am disposed to judge you by your deeds. *I 
never believed that you Avere,*at heart, friend- 
ly to relief, or relief men. You liave not the 
iJenevolenceor the sensibility for distress which 
dii^nifies the errors of a cordial relief man. 
Whose misfortunes did vou ever alleviate? 
Whose distress did you ever relieve? What 
widow's tears did you ever dry uj)? What or- 
phan's cries did you ever hush? What poc»r 
man ever blessed' your bounty? What occu- 
pant holds his fireside by your favor? Yt»ur 
fortune is ample; but to none has it adminis- 
tered relief. Yet relief elected you, and you 
you are pledged to enfoice it ^'through scones 
yet untried." 

If you are oppo.<ed lo the paper system, what 
is your object? What do vou mean? Why so 
much noise — so much vfolencc? I will tell 
you, sir. Your ambition craved the office of 
Governor. It was impossible for you to suc- 
ceed, unless ytMi couid be taken up by one 
parly, or the other. It is said that you ofifered 
yourself to tlie constitutional partVi and that 
thev (as a matter of course) rejected you. 
This I do not know, but have often heard, 
and do believe. You then gave in your 
adhesion t«> the other i)arty, who are "ever I 
ready to make, and to receive prosrlyie.'*, ! 
by any means. You then became the bosom 
friend of men Avhom you had liated, and who 
had denounced you publicly. The whole par- 
ty voted for you; and many of the other ])arty 
>«upi)orted vou becau.«o you told them that vou 
werenorelp'f man, no judge breaker: and t\ius 
you l)ecame a governor. To consolidate vour 
new party, you have spared no j)ains. \im 
liave done <'verythingwiiich they could desire, 



and even more than they approve. You and 
they have slandered the judges; you bav^ tra- 
duced the old patriarchs of the age; you hive 
profaned the name of Jefiferson, and Patrick 
Henry, by prostituting them to your unholr 
purposes, and subscribing them to doctrion 
which th(!y have been eminently distingouhed 
for com baft ing and decrying. Vou have kepc 
UJ) ? t(»rnado ever since your election; and, I 
npcat it, the govenunen* is given up to the 
passions of men. All this has been done, asd 
IS doing lo secure money, office and power.to 
those who, by fair and honefet means, conic 
never eijoy cither. And yet you call yoir- 
selves republicans, and those "who will not do 
you houi*ige, tories! Do you know whilvoc 
are doing? Kvt-ry state in the Union is oppr«ed 
to your j)arty, and astonished at its succe.-*. 
And have (he people of the wliolc Fnitr.! 
Stat 4^ become tories? Havo they all bicoiii.' 
traitors to tlie principles of "7G? " Are they jlI 
enemies to popular government and to Jibr-nv! 
No, sir; it is you thatare theapofstatesfromthf 
old seliool— you that aretbeeiieiiiies<»f iHJuaj 
ty ami freedom. The i>eople of the I ni-.-i 
look on your courst; as one tending «lirectij '.o 
anarchy and confusion — as sul.>versiveof ord« 
and security, and therefore they deprccait 
vengeance on your ambitious leaders. Thij 
know the value of liberty, and they know liO^ 
alone it is to be preserved, and they kuowtha. 
you are driving us on the high road to ruin. 

Suffer me to offer you one more extract fror:i 
the productions of a wise man, on the delusions 
and distractions of a debtor faction in the L" 
Stat<'S, shortlv after the revolution: 

"To a philosophical observer, the pre.H:i' 
confusion will afiford an inexhaustable fimd ••! 
astonishment and concern. He will behold 
men who have beencivilizetl. returning to bo:- 
barianism, and threatening to become fiercer 
than the savage childrtm of nature, in proptv- 
tion to the multitude of their wanU<, and tht- 
cultivated violence of their pat^ions. He will 
see them weary of liberty and unworthy of it; 
arming their sacrilegious bauds against it, 
though it was bought with their blood, aud 
was once the darling pride of their hean-^: 
complaining of oppressicm, because the law 
which has not forbidden, has not aUo enforced 
cheating; endeavoring to oppose society agaiu»t 
morality, and to associate fr«.«emeii agaii.st 
freedom." 

Tho j)arty here portrayed weresvicli pu<l«o- 
ly as yours — their objects theharoe, their arpi- 
ments tlie same. The liberty which Ihey op- 
post»d was the liberty of the "constitution; that 
which they vindicati-d was their own arbitnn' 
will — the liberty of doing whatever tht'y 
pleased. VR\w.r relief, legislative relief, wa*- 
more neces^a^y then than now, and would 
have been moVe excusable. But it was di- 
nounce<l, ,ind its advocates silonced, bv th* 
virtue and intelligence of tho«e who were'wiKr 
and better than we — by men who Iiavo giviii 
us freedom — and some <if whom you iu>w slan- 
der, l\v employing your name "in suj)port •': 
your wild doctrines. 

Other 4tate«« are going i.»n pn>sj)erou!ilv, 
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rat a Desha or his republicanism. Thcj 
Quch happier, unci freer tou, than Ken- 
MSM. But they have not discovered your 

mode of niakiu^ great men — of living 
Mt work, of happiness without virtue, of 
«y without law. 

iu inay go on careering over thu constitu- 
jovL may enjoy your ephemeral power, 
lot over the rights of the people, and the 
icter of your slate; but 1 tell you, the pu- 
8 and the jjoet'8 malediction awaits all 

who rise on the ruins of their country's 
itution and peace — 
is there not some chot«en curse, 
I hidden thunder in the store of heaven, 
rith uncommon wrath to blast the wretch 
owes his greatness to his country's ruin!" 

PLEBIAN. 



» • 



THE GOVERNOR ELECT OF KEN- 
TUCKY— No. v. 

tnocenee tfiaU make false accusation blush, 
Ifranny tremble at patience.** 

ar relief system, conceived in the spirit of 

ieo, has oeen nourished by tlie i^weat of 

borious, and plunder of the honest. 

oonaummate its ambitious ends, it be- 

necessary to slander and degrade the 

• of the court of appeals; and in the 
of defamation, you and your ''cabal" 

proven yourselves worthy of vour voca- 
In calumny and falsehood, ilivington, 
ider and Cobbett, have been outstripped. 
1 have had the hardihood and impudence 
11^ on tlio judges, sins of which your- 
I were guilty, and the pernicious effects 
dch they and their friends were endeav- 
to counteract. You hated them because 
Fere honest, and dreade<l them because 
would not be intimidated aud could not 
aght. You saw that they must be crushed, 
t and your leading coadjutors must sink 
i infamy to which you have striven to 

• them. Your crusade aj^ainst the judi- 
hasuoparallel iu theciviUzed world. It 
lead no apology of misdirected zeal for 
iblic welfare, or of honest infatuation. — 
la barefaced ambition which i)romptetl 
indyour reward was lobe the delight of 
iog on the ruins of your own hands, and 
leering over the constitution and its 
a. But the drama is winding up; and 
Mj feel perturbation for your own safety, 
iravcs which you have ucen digging for 
dgea must be tenanted by youniclves; and 
niist swing on that gallows which you 
erected for the virtuous and innocent. 
EMBER HAM AN and MORDECAI. 
, that however much you have tyrannized 
Tutted, and puff[^d with a little brief an- 
f, there is a power aljove vou, and that 
ower WILL RULE; malice will be dis- 
itedof it^ victim, envy of its rowavd. 

I have subjected iJie jii<l^<'s to the ordeal 
?. Because they refuseil to bow to you 
doliie you as tho inic oracle^, they iiavt* 



had to pass through the furnace; but like Shad' 
rack, Meehack and Abcdnigo, sustained by th^ 
justice of their cause, they have come out un~ 
hurt and triumphant, llieir motto was, *^B^ 
just and fear not." In them virtue and justice 
were persecuted; and in ^em virtue and jos- 
tice have triumphed, and will continue still 
more to triumph. In the closing sentence of 
your famous messi^e, at the close of the late 
legislature, you call them "perverse" judges. 
To you they may well seem "perverse. They 
have checKed you in your desolating career. 
Their firmness has resisted your strides to 
power, aud their purity has conquered and 
oaffled all your corrupting expedients. They 
have stood at their posts, and warned the peo- 
ple of the savage enemy's approach. They 
nave saved the temple frotn rapine, and have 
laughed at your threats, and spumed your of 
fero. Ccesarcalled old Cato "perverse." Charles 
and his minions denounced Hampden, and 
Russel, and Sydney, for being "perverse." 
The Washingtons, and Franklins, and Jeffer- 
sons, and Adamses, of '76, were most "per- 
j verse." And so are John Boyle, William Ows- 
' ley , and Benjamin Mills, "perverse." They 
defend their own purity, and the people's con- 
stitution, fearless of all consequences; and in 
this they have indeed been "perverse." They 
are not like your '^new judges," suppliant and 
subservient. They arc such men as should 
ever fill the supreme bench. May our liberty 
forever have such champions, and our consti- 
tution forever have such guardians. May the 
poor always find such friends, and the tyrant 
and the knave always meet such adversaries. 

By your calumnies and cruel and unrelent- 
ing persecutions, you have given these men a 
fame that will endure for ages. They are 
even now viewed as living monuments of a 
virtue and patriotism worthy of the admiration 
of the best men. Posterity will feel for their 
memories the gratitude due to benefactors. 
Whilst you and your collL'zigu(>s in conspiracy 
against tho constitution, will be execrated as 
the Pisistratedi, the Clodii, and the Catalines 
of Kentucky, those abused judges will be re- 
vered as the Solons, the Bruti, and the Catoe of 
the age. They have enemies now; so has had 
virtue in all time. They will have enemies 
while they live; so had Cato, so had Brutus, so 
had Washington — even .<)o had Jesus Christ. 
Vice and envy will hate virtue and merit. But 
the time will come when all will marvel that 
these "old judges" were not respected and ap- 
plauded by all. Even now, sir, their "INNO- 
CENCE" IS bi^ginning to make your **fahe ac- 
cusation blush/' and your "TYRANNY" in 
beginning to *'trembleat their patienee." 

What is your ultimate hope? What is you r 
real object "in your unprecedented, "perverse,'* 
and calumnious warfare agitinwt the judiciary?' 
You say that you were never an admirer of th<; 
relief system. Your party say that^here ia no 
relief party now in the stale; and the relief 
laws having beeu found to be either unctmsti- 
tutional or unjust, or both, have been revealed. 
Why then this interminable and virulent con 
trovcrsy about th« judges? 
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ftiid ■ mockery of virtnc, to driir a parallel be- 
tWBCi] Tour Bibbs, your IlBrTTU, and your Hag- 
gion, and JOHN BOTLK They arc Lis 

Z' 



That Iho old judgc>i nrc lioucst mcii. yo^j 
dars net denr. You liava offered lo re-con ]■ 
inuuion thvmf That tbcy aro able men, Ibcir 
deeinons prove lieyoiid cavil or doubt. Tlit 
chief justice has been an oriiamcitt uf tt'.- 
bcneh for IT jcarii. He is a IKcd patriot — a 
rapoblican of tha old school. Uo is Tnod- 
Mt, Jfan, moral, vliic, uipcriciiccd, firm, jusit, 
•nd JDCorruptible. What more do you waul! 
Wbatniore uoyoa expect? If jou expect aiij 
judce in KeutDckylu posseHtnore urhighur 
qnalifieatiana for hiH illation, yuu expect mure 
Uiaii is attaiiinble. Vou vill not findthc man. 
Do notiucii men »sBoyle«uityouriijlere»tB.rr 
your placeiT They do uut; and here is the >>?- 
crel. Vou have uo aueh men among your par 
tiEanri. Itvould Iwaii insult to common Een-'i- 
allel br 

"fh^ 
B quslity that in good or grcal 
lid they are antipodes. What does your 
: oracle, .lohn Rowan, now lay of John 
Bmrlo? I will tell you, hir. He Bays thai 
"Boylt iianrfiuin* man, andaitplendidjudgi', 
Dnd that be alwaiw thaaghi in." If ynu all had 
succeeded in jonr aims, a.1 Itowati has done. 

J oil would speak the same Innguagc. But hi' 
luiid hix Tay lo tlic Senate uf the United 
StatoH by caliimulatlng Rnylc, and you ai^il 
yuurambitious CD-uperalurs are following his 
example, eipocling siniilar iuccohb by like 
means. Vou will fail. You have presumed 
too much on popular ignorance and CTcdulilv. 
You have caleulated loo much oiilhcefBcicni'y 
uf epithets. The people arc virtuous, and thcj 
are wiser than you »uppo«e. They begin in 
understand you, and your rncBuf popularity is 
run — your d«ya aro numbered, and Tekol in 
inwribedon yourfront. Your pUarisaical hy- 
pocriay and pretensions will oA longer avail 
you. You love the people loo much! 

John Boyle iii above the reach of your cal- 
umny; your breath can never blast him. Uohiu 
lived loo long, too usefully, too nobly, to be the 
victimofyourdetraction, or uf your persecution, 
Asa man, lie is, in all the social and civil reln- 
tioitB,iireproadisble;aiiapolitician.hchasev<;r 
b«i'n^BttioI.icaiidundGViating;asaiiinst, bcis 
leaiiied, upright, and eminent, and his fame is 
"' iwive and honorable lobini, and creditable 
e slate of which be iii a distiiiguiKhed citi- 
Ilis whole characlor, air, is abovo re- 



eftnied an enviable pre-cmiueucc. He inherir- 
ed no fortune; no patrician blood enuoblnl hi.i 
veins; no ancient heraldry emblazoiiad hiii 
name. Helf-dopendeiitaiidsclf.taught, he lins 
carved out his own faini'. A "MpuiAonu," he 

bSK.bT 
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npri'l 
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Wben in Ciiiii;ii-sk, hi- wiw iUp frioiwl uf 
JrlTenHin, whilKiymir Kuwnii wik his revilor; 
and .leiri-nuni then was, and new is, Itoylo'n 
friend. He I new hi^wiiHh.and ns n tettimo 



nial of his high opinion of it, he was desirous 
in 1K07 lo appoint him ajndge of the Supreme 
Court of tbo Uniled Stitca. In March IMS, 
Mr. Madi~on, unsolicited, tendered lo him the 
ufhcr of (Jovcmor of lllinoie, one of the moat 
responsible and mo^t henarable under the 
general government. On his return home, he 
was invited byOov. Ecolt to ihc Court of Ap. 
peals' bench. His aitachments (o Kentucky 
overcame his judgment, his sense of intereM 
and his ambition, and he gave up hissovernor- 
ship, (which the then chief justice ofthe state 
resigned his office lo accept,) and conientrd 
to be a judge, with a salaiy inadequalc, and 
with duties to perform which were appalling. 
'Without a competent reward. influcDei>d osij 
I by a wish to serve hi.t state, he has ever since 
toiled on Ibe bench, (the mo>t toit^onic of all 
official stations,) until he has become poor, and 
has literally grown grey in the service of hi< 
country. 

His virtues have adorned thisb<'nch: his la], 
its have thrown a lustre around it. Kisuome 
identified with its history and its fame. If, 
I others have duiic, he had consulted his in- 
terest or his ease, he might now have been in 
comparative affluence, and exempt, from llic 
annoyance of a Governor nnd n party, who 
dread his inflexibility, and some of wboin cor- 
' his oflice and sicken at his just fame. 
And shall snch a man be prostrated by [h» 
Governor, and Bowou, and Bibb, and Bbttt! 
Shall HE be blasted by their envy, or supplaDl- 
ed by their ambitionT Justice says HOI— 
Kentucky says NO! 

He never sought office, he never shrank froni 
duty; and shollhis country give him up to his 
and her enemies? Let such folly never mark 
her counsels — let such ingratitude never sully 
her escutcheon. He slonds in Ibe breach which 
ambition has made in Ibe constitution: and 
whenever he falls a victim to your rapacity, 
bis country's cause and his country's welfare 
will fall with hiro. Whenever he is innnolB 
ted to satiate ynnr vengeance, the incense 
which ascends from the altar of his socriGce 
will be mingled with the smoke of a consumed 
constitution. Around his dcstinv, in this cri- 
sis, that of the constitution is indiBKolubly en- 
twined. He stands on the last rampart vrhieli 
protects Iho constitution from your Vandal a^. 
saulls. If you can strike him down and pass 
this barrier, you at once enter the citadel and 
give it up In violence. Yonr will is then Uii- 
constitution. At such a catastrophe, the pa- 
triot might indeed eiclaini, "0 lemponi, 
luonvl" And then it would be but right oiid 
natural for a Boyle, like bcipio AfricBnus. in 
the fervor of a holy resentment, lo bequeath hii 
cursca lo the ungrateful country which he lisJ 
so faithfully served anil an Ion;; illitiil rated, 
and ]iis ashes, to strangeTK, in the nKinoraUi- 
epitaph, "0, r:!tiHATiTi:i. eorSTlr! twoi! SH,tlT 
MIT iiAvt: xv noxial" But he will never b.' 
drivaa to this sad extremity. Kentucky will 
not lie ri'prdachrd with the ungrateful neeh*^ 
of a Rollisariun. or tin: eiilu of an Arlslide) 
Buyle and the couslitiilion will hold tin ti- 
the last, and signally triumph over the (tut 
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nor and his faction. They are placcil on a 
ick which you caunot Bhakc. \ our arrows 
dl at its base. Thoj will yet recoil on the 
eads of those whose parricidal arm:s aimed 
icm at the PEOPLE'S PANOPLY. 

Of '^''illiam Owsley^ either Ui< a man ur a» 

judge, no one, without falsehood, can utter 
xf thing reproachful or don)gatory. He is 
mUble and moral, prudent. Just, exemplar^' i 
I all his conduct, priyatc and public. Ho is 
1 enlighted and taithful judge. Ho would 
lorn any bench. This is *'multum in parvo;" 

is Baying a great deal in a few words; but not 
kOietban those who know him well, will ap- 
roTB. None of your party deny that Mills is 
1 able judge, and veiy few doubt that he is a 
hristian. You know, Hir, he is **ortuM a fjutr- 
\, w»n a BUice" — a bough from the oak, and 
9t from the willow. 

These are the men against whom you hayc 
sen waging war. They are shielded by vir- 
ie;they are sup})orted by merit; they protect 
id are protected by the constitution; and 
Dweyer much you may laugh at these de- 
tnces, you will find them too strong for your 
inhing or your force. 

In aU the fury of your warfare, what has 
Ben the burthen of your war- song? This, and 
lisonl^ — that these "old" judges, these ''per- 
sm" ludges decided, that ''no citizen can be 
smpelfed to accept papur money in discharge 
r m specie tlebt; tnat "nothing but gold or 
Iyer shall be made a tender;" that ''justice 
lall be administered without sale, denial or 
day;" Hiat "no ex post facto law, or law im- 
ainug the obligation of contracts, sluiU 1)e 
asaed;" that "the people are above tho legis- 
ire;" that "the constitution is tho supreme 
kv of the land;" that "all legislative actd con- 
«iy thereto arc void;" that "debtors may be 
KDpcUed to pay their debts according to con- 
act;" and that "the constitution will protect 
il freemen in the enjoyment uf their rights." 

And is not all this just? Is it not all right? 
ou dare i\ot say tliat it is wrong. You ad- 
lit that it was ttie duty of the judges to decide 
1 the constitutionality of Die acts of the legis- 
itnre. What crime then have they commit- 
idT Did they decide wrong? I say no. The 
eopic in every slate in the Union say no. 
ivcry Supreme Court in America says no. 
'hose who formed the constitution sjiy no. 
uaticc says no. Reason says no. NO is 
shoedfn^m every c^uarter, except from you and 
our party; and if it were not your interest to 
siy yes, you toi> would say no. On this topic 

shall touch mt>ro, and luoru fully, in a sub- 
oaoeiit number. 

But suppose tlif* decision is wrong; uiv not 
lie judges honest? Has the decision been en- 
irccd! Has not the relief system, whieh it af- 
.HSted, Ihx'U repealed? Whetlier llie decision 
roA ri^ht or wrong, wnuld ni»t the opinion of 
tie Sui)rcine C«)urt confirm or wverse it i "Wiiy 
lien all your clamor nbou'. ihejud;,vsV Wljy 
as "Ocean been into ten)pe^t t^jmt.iu wafl. a 
>athcr or drown ally?" Sir, this dcei^ion has 



You opened your war by misrepresenting the 
decision of the court; and without attempting 
to deny the correctness of its principle, you 
endeavored, by perverting and distorting it, to 
excite prejudice against the court. You have 
been fighting a windmill, Quixote-like. You 
made a monster, and then valorously encoun- 
tered it, with all your artillery and small 
arms. You talked aoout the soveriffuty of the 
people, that is, the omnipotencr of the IcgiMla- 
turc. You spoko of usurpation. There was 
as much vociferation about rig)it and remedy. 
All these abstract notions had no applicatiou, 
and you knew that they had none. But you 
ho]X'd to be able to amuse and delude a major- 
ity of the people. 

Fearing that this artifice would fail, you re- 
sorted to opprobrious names; you called the 
judges "KInGS," and those who defended 
them "TORIES." 

You expected to overawo your opponents 
and intimidate the judges. Your attempts 
were abortive. They nave only produced con- 
fusion, and will end in your own discomfiture 
and degradation. The judges have not re- 
signed. They will not resign, until they can 
dn so voluntarily , and honorably to themselves 
and Bofdy to the conttitution. They do not de- 
sire to continue in office. Why should they? 
They receive no salary; and you have degra- 
ded the court until its honors are threadbare. 
But you have not suffered them to resign. 
You nave been striving to force them from of- 
fice by abuse, and by unconstitutional legisla- 
tion. 

Through them you have done violence to the 
constitution; an(i if they succumb to you, the 
principles of that charter arc^ by them, sur- 
rendered. 

They have given a pledge that they will re- 
sign as soon as the constitutional qaestion is 
settled, and a governor is elected by the i>eo- 
plc to whom they can confide the appointment 
of successorH. 

Butthis will not satisfy you. You wish to 
enjoy a triumph over them and the principles 
which they uphold, before you retire from the 
arena. Ycm are impatient to fill the judgment 
seats wiih your creatures and your parasites. 
They, too, are impatient. Tliey can wait no 
loncer. And they fear that wjien the people 
shidi have an opportunity to elect another gov- 
ernor, he will be an upright and enlightened 
man, wliowill not countenance their doctrines, 
nor promote their selfish and ambitious ends. 

"Wlienever the "old judges" retire from the 
l)ench, it will be difficult to fill their vacant 
seats as they filletl them. You will not live 
to see it (hme. We have not the men wiio 
WILL do il, nor who, if they wouid, CAN do 
it. li will be long before we sliall si'e another 
Boyle on the bench ; anotlier chief justice with 
his urbanity, his learning, his purity, ]iis in- 
flexibility, and his EXPERIENCE. Hut 1 as- 
sure you. Mr, that WHENEVER THE CON- 
STITCTION SHALL TRIUMPH, OR TJiK 
PKOPlJ'I SHALL HE ALLOWED TO ACT. 



«.•€» only a pretext; ])ower w:is your end; I these venerable Judges whom you havn so 
'audand hypocrisy have been your means. | much traduced, will retire from a «aerviee in 
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which they have wasted Iheir ^u^0D^h, aud incut; that the legislature arc the people, (tc, 
baen compelled patiently U) 'Midiirt: the vilest ! (fee. &c. All this was preparatory to Tour ai- 
filand«*r. ■ tack on t lie constitution. You concluded that 

When thfy retire, tht! apj)rol)ati(iii ami aii- if a majority could l>e prevailed on to pats an 
plawhi; and ^'ratiturlc of an injured and inKuft- jict, whereby tlicy could have a pretext to say, 
ltd pof>ple will follow Ihoni; the conbtitution thatthcjud'ees were out of office, the same loa- 
will be renovated; anritlipy will enjov that re- joritv would i>erfiist; and that this in effect 
ward which you will never feel, and Know not wfiuld Im: tantamount to a decision uf two- 
how to value — tho consolation of having done tliirds. By this course you hoped that you 
tlieir duty with purity, constancy and fidelity, would virtually remove the Mudgei; that yotrr 
Their'a will Iw.a reward which you can never people-loving senators would refuse to repeal 
giro nor taki; away. your act, and thus you would harrsKs the judg- 

"What nothing eartldy givesor can destroy, es and alarm the people with anarchy, until ii 
Tlie Hours calniRunshine, the heartfelt joy, ^o"ltl ^x^ t^^wr interest to submil and acqui 
1 s V 1 ItTlJE'S prize " ^^^ i" yo"^ usurnationa. And if unexpected- 

A PLKBIA N . lyf the majority should decide against you, and 

refuse to give up the constitution, as a last re. 
. . . , ,»^ . source, you supposed that by proposing a com- 

promise, and talking about war, and anarchy 
TO rilK UOVKRNOK KLKCT OF KEN- niuihloodRhed, you mutt certainly prtvail. You 
TrCKY.— No. VI. charged the judges with being oppased to the 

occupant, and with being under bank influ- 

•Nccluissepudetwd non incendire ludem." ence; all which you knew was false. Bj such 

UoKAiE. lueans as these, you succeeded in producing a 
r'Oncetobewild i^ not a /ou/ disgrace; iiionetary effermcenccs and obtained a major- 

The blame is, to itilsuk thk fkaxtic UAn:.") ^V"" ?r • ^^' pptm v J^^"" ti*"" ^"''"^ the judg- 

' es for their "CRIMhS." They were acquit- 

"Datvoniam corvis, vexatccnsuracolumbos." ted; and in despair, lyou then determined to 

Juvenal. disregard the constitution and the public 

I, tVnsure pardons the crows, whilst it har- peace, and passed the re-organizing act. This 

iisses the doves.") ^'fts the catastrophe. You could conceal vour 

Thi^ first censures which your party de- priuciplos no longer. The people awoke from 

nounceil on the judges, might have »)een for- their slumber, and denounced your act as un- 

giveu and overhioked. Thev might have been couhtitutional and void. Thus detected and 

attribute*! to the occasional i'bulliiions of par- convicted, you ask for " C9MPROWISE. " 

tisan resentments; they might have Ikh-u pro- **"^ f'^ 7°"^ adversaries to give you what you 

\okedbv the collision of honest opinions, bi^- A««c 6«a coni ending for, and vhat you patttd 

lirving.'as stmieno doubt did. that the judges "'' re-orgamzinff act to achieve! Modesty! 

hud erred. Your j>arty. before vou were initia- vl^crc is thyblush! Hypocrisy! where is thy 

ted. rebuked the judges verv freely; thev an- '"^J?}* 

imatlvcrted Mdly. and even virulently, on .i\"'\" ,>'<^" °^^ conctnved the famous act of 

the supplied principU»s of their memorable 1^2-1. did you not believe tJiat it was unconsii- 

d.vi^ion. nut thev did not ventun* to profane tutional? But vou had abused the confidence, 

the constitution. 'They vented their feelings *";^ sported with the credulity of the i)eople 

in \»:riuisitv. Their stiani was conducted off "joloug, and sti miraculously, that you had no 

by H'solutions and pri»ambles, »kc.. atid evapo- ^^^^ ^* deieat. 

rate*! without enilaugering the safety -valva of Youapwaled to the people with great con- 

tlie i^tlitical machine. But tou ari» nion» dar- tidence. vleclaring that the majority must niU- 

ing. As s^mn as you were placed at the head in all ca«es whatsoever. Those opp«>s«dro vour 

of the party, new' scenes oivn— -*cene^ of vio- unconstitutional act — knowing that in this ex- 

lenc« and ticentiousness. You sacrilei:iou8ly tromiry the maji»rity was the last resource, ami 

invade the constitution; and yours is not avar the only umpire, and beli»^ving that the i.»eo- 

of vford"*, but of deed*. Vou organize your pie "wert not so lo<t to a sc-nso of thvir obviou^ 
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"know that they understand what they do, and 
do right? If they ratify their decision next 
August, will they be bribed again? But. sup- 
pose they should decide in your favor, what ev- 
idence will you give us, that they arc not 
bought up, as you charge them with having 
been bought? This is a p(K)r, pitiful subter- 
fage. It is a slander on the ]"KJopk', and a 
f' ' ^grace to your party. 



you tell us that [whatever the people think is 
immaterial, for you are resolved to consider 
this odious act constitutional, and therefore the 
old judges as removed from office; and that you 
will feel bound to enforce the "/ate." In oth- 
er and plainer words, without any circumloeu- 
tion,you mean to say, governor, that THE 
PEOPLE SHALL NOT DECIDE THIS 
QUESTION. This is undisguised TYRAN- 



As soon as the result uf the last election was i NY.. 'Jut you will be dii^appointed; your 
known, vou were busilv emplovod in devising throats and your artifice;^ will all be unavail- 
ways and mean.« to avoid the effect of thopub-'ing. WE. THE PEOPLE, HAVK DECI- 
licwill; to frustrate thai will to which you j UED, AND WILL DECIDE THE QUES- 
had appealed as the supreme arbiter. Did you TJON AT ALL HAZARD. 

' ' ' .-.'>.. . . • Your conduct is like that of all men who 

aim at unholy power. It wa'< the conduct of 
the popes and the kings of priest-ridden, king- 



and your judges not write letters to certain sen 
stors urging them to di.srogard the will of their 
constituents, and promising them indemniiv 



for that resistance? Still you cry, tho publfc -ridtlon Spain. 

▼ill must govern; all ftiiictionarfeh arc respon- 1 In Spain there was a controversy, in the 1 lih 
sible to tl ' peoplel It is then resolvetl, (I j century, botwer i the Musarabic Liturgy and 
suppose in caucus,; that your party shall unite i the Holy See. The Spaniards contended for 
mil their forces, and throw out in your mes- 1 the ritual of llieir ancestors: the popes urged 
sage all the inflammatory matter which tln»y ' tlieirs. It Avas proposed to decide the contest 



could jointly pR>duce; and th:it they should 
ffirfe up the new judges and call mi the people 
lor "comprouii.^v." Accordinijly, the iiMissage 
mppears full of slang and ffall. You did not 



by a sin'i:le combai. The chnm})iona met and 
fought, and the Mus.irabic Liturgy was victt>- 
rious. The queen and the popes weiv not sat- 
isfied; they insisted on another trial. The or- 



write it, and I am not sure that you knoAvwhat j deal wjis ^ehctcd. A fire was kindled; a copv 
is in it; but being its putative author, you arc of esich ritual wab thrown into it; the bo«/k 
responsible for its contents. It is evidently th»' | which stooil this test untouched, wits to be tlu: 
production of some disapp«>inted, broken-down established ritual. The Musarabic triumphed 
man, driven by envy arul debt, to desperation, again. Hut lo! the queen and popes were not 
In this document you are made to use the V^^ satisfied, and refused to subnet; and all 
following language: "Coming from the bosom ^^'^^^'^ denounced jis heretics wht> would not for- 
of the people, you are necessarily better ac- h?^^f,^^- ^^"^"^•^'*^<^ ^"*^ conform to the papal 
quaintea than I can be, with thoir wants and 1 "^" 
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their interests." Speaking of tlie act of 1821 
you «iy: "To end the controversy and rid the 
country of the*;c erroneous and dangeroim prin- 
ciples, tlie majority now deemed it uecossary 
to report to their t- oust i tut ional power of aiioi.- 
Jtn[i>'<# the court, and i:stablishing .wotiier 
coDMsting of other men," Ac. "I have aj)plied 
the best effods of my understanding to learn 
tlie public interest and will," Ac. Allu- 
diug to a suppression of the "old judges" ns 
dinturbers of the peace, you say: '"I nt'cd not 
inform the lef^islaturc how unpleasant will be 
the duty, which such u course of conduct on 
tho part of the fokmkr judges will impose. 
Nor need I tell them, that, painful as it may 
be, the executive will not shrink," <tc., Ac. 
"AND WERE THE RE-OK(tANIZINO 
ACT REPEALED, tlie same doubts would ex- 
tenflivelv hanir around all the acts of the for- 
mer jutfges. UNLESS THEY SHOULD RE- 
CEIYE .NEW AFPOINTMENTS,'- Ac, Ac. 

Patriotic governor! Heroic governor! you 
have taken pains to ascertain, that you may do 
the people' t mil! But nevertheless, whatever 
it may be, the old judges shall not enftirce their 
decrees; and if they attempt it, you will call 
out the militia! This is your mVanin;;. The 
obvious import of your languam' is, that unless 
there-orffanizin^act be repealed, th(> old judg- 
es SHALL NOT ACT: and if it be npealed, 
ihoyAaU not act, INLESS THEV SHALL 
BE RE-COMMISSIONED BY YOU. Tlm^ 



I willMot attempt the parallel between this 
and your case; nor l)etW(ren the papal party tjf 
Spain, and your party in Kentuckv. The analo- 
gy is striking, and requires no deliniation. 

After you havo thro-wn the country' into uj) 
roar and th«' govorni:.ent into anarchy, YOU 
conplainof CONFUSION AND STRIFE, and 
demand a "c(»Jipromise!*' What, sir, is Kfi 
f<ir conqjromise? Do you suppose that tlie peo- 
ple are so weary of the loathsome contest, as to 
compromi.^e tlu-ir constitution? You do their 
intelligence and virtue injustice. They will 
not compromise with vou on your tenus." The 
old judges are either in office or out of office. 
The re-organizing act is either constitutional 
and valid, requiring repeal; or it is unconsti- 
tutional and void, without rejK'al. Thisi*^ the 
question. Can it beetmipromised? NO. NEV- 
ER. Much easier would it have Ihhmi to compro- 
mise the right tt) levy shij) money, in the reign 
«if Charles I. Much ea»<ier woultl it Iiave been 
for our fathers to have compromised the tea t«x 
and stamp act in '76. These abstract rights 
were not tennbly very important, but the prin- 
ciple was comprehensive and radical. It wa- 
a question of freedom or vassalage. So hen-, 
ours isaque.>«tion of ecni-^titution or no (>onsti- 
tution; and it must be settled by the peopU. 
Ycrtir party arc ^uddrnly very nmch afraid of 
thei>eoph*. Thty are very de-^ircms io have a 
Cidl of the legislature, to prevent another de 
,cision by the people. They say that there is 
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, no court, ami anarchy must bo the consequence. I only bo removed by two-thirds of both huusen 
WHOSE FAULT IS THIS? Who produced | Suppose your compromise agreed to, how will 
this anarchy? Those who pasted the re-or- you get clear of theye "perverse" judges? 
ganizing act, you and your judges, and the sen- This will puzzle you. I suppase you willan 
atorA who, disregarding the will of their con- swer, "CAUCUS thjji git." 
btitueiitfi, refused to repeal it. But there is a If the court of appeals stands on aconstitu- 
court in existence which trt/i do the people's tional basis, no compromiic Can effect it. If 
business. That court w»as never abolislied. jits base is legislative, there is no necessity for 
It is the coun of the constitution — of the PEG- ^ compromise. Whether it depends on the' one 
PLE in CONVENTION — and not the court of ,or the other, the people alone can determine, 
a FACTION in CAUCUS. Be quiet, sir; the Many werefor compromise with King Geoiw 
people have taken the matter into their own in '76. By that compromise we might now be 



Laiuis, and all will bo well. 

There is great impudence in your proposi- 
tion of "compromise." A. takes forcible pos- 
session of B. s land, and finding that he cannot 
hold it, offers to compromise by each claimant 
surrendering to the 9omi of A. Tliis is at* moil- 
est. and just as your "compromise.'* 

If you can get clear of the judges, you will 
have attained your ultimate object in relation 
to the court: you will have put down the men, 
and established the precedent. Yon desire the 
coJilrt»l of the judiciary, and the expulsion of 
it*; t'aithful incumbents; and it will suit you as 
well to succeed by "compromise" as in any oth- 
er way. You want to remove all constitutional 
checks to your wUl. cisiou by the" people? If your senators hare 

This department of the jrovennnent, like | relented, and are now Avilling to vote tlie will 
' ' ' '^ ' -' - »^-- -^ -.-. of their constituents, why does not your ioi/ 

of a "new court" surrencler, antl be ]>eaceabli' 
citizens? If they and you will do only this 



colonists. If your compromise be accepted, 
we shall in effect and in practice, have no con- 
stitution, and no rule of right, except the wiu 
of those who govern. After such a compri)- 
mine, will not others hereafter follow your ex- 
ample, encouraged by your success? 

AND WHAT INTERPRETATION WILL 
BE GIVEN TO THE . CONSTITUTION ? 
The quention is now again snbmitt-ed to the 
people. Let tliem decide it. I-ct that decis- 
ion he carried into effect, and peace will be n*- 
stfured, the; constitution will be re-e^tablishui, 
and the "judge question" settled for ages. 

But why does your party require aconvoca- 
tiou of the legislature? Is" it to prevent ade- 



eacli of the others, is •rdaiued by the ctmstitu- 
tion, and is not tlie creature of legislative will. 
Tliisis all we contend for, and tn is must now 
be settled by the people. The question has al- 
ready cost us too much and is too important, 
now to be "compromised." 

When you announce in the mes.sage, that 
"the peo]>le are dissatisfied with the arrange- 
ments of la^t session," you virtually admit 
their v<!r(lict against your re-organizing act. 
Wlieu they said that it was unconstitutional, 
did they not also say, that tlie old judges are 
in office, and your "new judges" no judges at 
all? And what was your plain and imperious 
duty? 1 1 was, to recommend submission to the 
)e(^ple's will, and the observance of order, 
laving failed toreraovt the judges by address, 
and doieated in your attempt to abolish their 
court, the court still exists and they are still 
the judges and only judges. But because you 
have been thus so signally defeated, must the 
judges resign, or must their friends abandon 
them and unite with you in prostrating them? 
Tliis is your proposition. 

Why did you not resign when invited by sev- 
enty-five hundredths of the people's repre- 
sentatives? They held you as a nuisance which 
ought to be abated. 

Wliy did not your refractory senators resign, 
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much, there is no necessity to impose on acoio- 
munity whose treasury is already exhausted 
by your prodigality, the expen.sc of a called 
session of th« legislature. >or, the re-orgtii- 
ietng act having; been decided to bo void, if 
you and your judges will surrender the re- 
cords and forbear your interference, the court 
can proceed without any difficulty or obstruc- 
tion. If the refractory senators are determined 
still to be refractory, what can be done by a 
called session? The people are as coxnpeten; 
to decide as their servants, and they will once 
more decide at the polls, ik you will i^ebsiit 
Tn>:M TO no so; and then, if vou desire a res- 
toration of order, you can call the tietr Icgi^la 
ture. But we pro'tesl against any unnecessa- 
ry convention. You have wasted 'too much of 
our money already, in unprofitable warfare 
with the judiciary. Thousands have been 
thrown away in this humiliating contest. 

Is the principle of the controversy irapt^r- 
tant? How then can you, after expending »o 
much time and money, compromise it? Hoir 
can we compromise it? If it be not ver}* es- 
sential, why do you not avert the cnlaniitie^ 
which vou seem toa])prehend,bv acqniescing 



and give their constituents a right to K; heard ' in the people's decision? By doinfj this, yt« 
in the Senate? If you and they had done this, sacrifice no principle; you do not admit the in- 
we sliould have no difiiculty, no more turmoil, validity of the re-organizing act, but only ad* 
The only difficulty wliich exists has been pro- mit the people's right to govern. If, last wiu- 
(luo(d by yourselves, by resisting the people's ter, the senate liad united with the other hou* 



will. And now you say, drive the old judges 
from office and we will be peaceable! 

If you have the right to remove them by a 
leglslaiive act, they are out of office; if yon 
have not thi-^* right,' they are in office and can 



in repealing the act, they would not necesia- 
rilyhave compromit ted principle. Iftheyhid 
thcri^ht to pass the act, they had the ri^t to 
repeal it. To do so certainly would not have 
been unconstitutional. And its repeal wonld 
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ot hare been conaidored as eridtnce conclu- 
Ym of thtir conviction of its uncoiistitution- 
litT, bub only of its inexpediency, and the 
isn of the people thai it ithonld bo repealed. 
But on the other side, there can be no com- 
RMnisc, without the surrender of the total 
rineiple — of everj'thing in controversy. We 
isiat that the act is unconstitutional. We 
m never, even indirectly or tacitly, acknowl- 
Ige its efficacy to an^ extent or for any pur- 
Me, as we must do if wo aeree to the trxpul- 
on of the oldjudges and the construction of 
new court. We contend that the judiciary is 
16 of the departments of the government or- 
lined by the constitution, when it declares 
tat there shall be three departments. We in- 
Bt that this department cannot be abolished 
f the legislature; nor the judges of the court 
' appeals removed from office in any other 
odes than one of those prescribed in the 
nstitation. These arc vital principles, which 
a can never compromise. If it was impor- 
II t to eonstractthe government on three pil- 
rv, it is equally essential to preserve the whole 
tree, in their proper places, and with all their 
reagth. 

la the re*organizing act unconstitutional? 
hea the old judges are in office. If they are 
. ofilce, it is because thev can be ousted only 
f a majority of two-thiras of the legislature. 
' tihey can only be removed in this way, how 
lall we "COMPROM ISE" them out of office? 
od if we can remove them by compromise 
iWy why could we not have done it before 
1QT ffreat act was passed? If there was any 
her mode of removing the judges than those 
{fined in tho constitution, vour party has 
sen right and mine wrong. If mine has been 
ghtf and there is no other mode, how can we 
iompromise," and thereby create a new mode 
iknowntu the constitution? I should con- 
der this kind of compromise more unconsti- 
tional and dangerous, (if any thing can be 
ore so) than the re-organizing act. Ff you 
tend this much by your conipromisu, it is ev- 
jent that we cannot agree to it without giving 
3 all for which we have struggled. 
But do you intend onlv to re-co:nmission the 
d judges? Why HhonUl this be done? If 
kOT are in office* your commisMions will hi*. 
>id; and any oath administered under them. 
' odicract done, of no efTbct as derived from 
' attached t^> their. 

They cannot accept your commissions. They 

jTer will accept them . I f we agree wi Ih vou 

lat they shall receive no salary until tliey 

lall accept and qualify, do we nut thereby 

irrender ttvery principle in controversy? Anil 

tveyou not gained a complete triumph? 

The question is at la.<«t resolved into one siin- 

le proposition. Arc there three, or only two 

apartments instituted by the constitution? Ih 

M court of appeals constitutional, <»r l«'gisla- 

vet To compromise such a quest ion . or l(*sve 

unnetllpd, AT tuth timk. would be tho great- 

rt calamity that could affiict Kentucky. 

England, in 76, had repealed her stanin act, 

id omred to repeal her duty on ti>a; and tbun 

16 



proposed a compromise with her former colo 
nies. They rejected the offer with indigna- 
tion. It was not the paltry tax of which they 
complained{ it was, tnat England did not pos- 
sess the ri^ht to tax America whilst unrepre- 
sented, li they had compromised, England 
mieht, by abusive exercises of the taxing pow- 
er, have subjected them to abject oppression. 
Direful war, with all its horrors and devasta- 
tion, stared them in the face. But, holding their 
lives in their hands, the patriots of '76 rejected 
the compromise, and appealed to the only um- 
pire — ^the god of battles. . 

We care not for men: we contend for sacred 
principles, as dear as the consecrated princi- 
ples of '76. Like England, you propose to 
repeal your stamp act, but you will not sur- 
render the right of your "PARLIAMENT" to 
rule the humble judiciary "in all ea»t» what- 
toner.'* Like our fathers of '76, we reject your 
offer, and appeal to our only arbiter — the pco- 

PLK. 

But you menace violence. You hold up to 
our view all the horrors of gorgon* headed an- 
archy. If these threats can alarm us into 
"compromise," wa do not deserve the good 
constitution with which we are blessed; and 
will never enjoy its benefits. The constitution 
is strong cnougii to resist your violence and 
prevent your anarchy, or it is not a constitution 
worth a conflict. 

If a robber break into the treasury and rifle 
it, will you, because he draws his dirk and re- 
sists, "compromise' with him, by suffering him 
to retain the stolen money and go abroad un- 
punished? If the culprit sentenced to die for 
murder, shall defy the commonwealth and de- 
clare war against the community, would soci- 
ety, to avoid bloodshed or a little civil war, 
surrender to him and remit the sentence? But 
such is your compromisci You have violently 
attempted to abolish tlie court of appeals, and, 
resisting tho people at the polls, you denounce 
anarchy and war unless they conipromiso with 
you, by allowing you to enjoy your triumph, 
and riot over the constitution with impunity! 
You have gone too far. The Rubicon is in- 
detnl passed. Tho ground of C4)mpromise is 
far behind you. Yuu must now either con 
quer or retreat. 

THE TENURE BY WHICH JUDGES 
HOLD THEIR OFFICES MUST BE AS- 
CERTAINED AND PERMANENTLY SET 
TLED BY THE l*FX)PLE. 

Suffer me to offer you the nentinieiits ofVir 
ginia Htatetmen antl patriots, on an analogous 
subject. You will find them v«ry ibrcibh? and 
apposite. 

The Virginia judges were reduced to tho di - 
lemma of suhmittini; to an unconstitutional 
act of their legislature, of n*«»i«ting. or of re- 
signint^. They could not submit; they Itt^on/J 
nut resign; they resitted, a** our jud^^es liari* 
done. Their vindication is \ov\t nnd able. I 
will only trouble yo'i with tlin following o\ 
tract: 

"The following alloniativcs presente<l them 
selTCs to the court, either to decide those ques 
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tionB, or resi^ their offices. The latter would 
have been Uieir choice, if the^ could have 
considered the questions as affeeting their indi' 
vidual irUeresU only; but viewing them as re- 
iatinff to their office, and finding themselves 
called by their country to maintain an Jimpof « 
tant p09t a» one of the three pUUre on iMieh the 
great fabric of povefnment wa$ erected, text 

JUDOXD THAT A BJESIOXATICK WOULD 8WECT IHXM 
TO TBS BKFROAGB OF DJ8XRTZNQ THXXR 8TATI0K 
AXD BKTBATIKO THE SAOKKD IMTDUgRfl OF 60CI- 

XTY EifTBusrzD TO TBSM; Olid ou that eround, 
found themselves compelled to decide, how- 
ever their delicacy might be wounded, or 
whatever temporary inconveniencies might en- 
sue, and in that decision to declare, that the 
constitution and the act are in opposition and 
cannot exist together, and thatthe former must 
control the operation of the latter." ^'To ob- 
viate a possible objection, that tho eourt, 
while the^ are maintaining the independence 
of the judSciary, are countenancing encroach- 
ments of that branch on the departments of 
others, and assuming a right to control the 
legislature, it may be observed, that when 
they decide between an act of the people and 
an act of the Icigislature, thej are witnin the 
line of their duty declaring what the law is, 
and not making a new law. And ever dis- 
posed to maintain harmony with the other 
members of the government, so necessary to 
promote the happiness of society, the court 
most sincerely wish that the present infraction 
of the constitution may be remedied by the 
legislature themselves, and therefore all fur- 
ther uneasiness on the occasion be prevented. 
But should their wishes be disappointed by 
the event, they see no other alternative for a 
decision between the legislature and judicia- 
ry, than an appeal to tLe people, whose ser- 
vants both are, and for whose sakes both were 
created, and who mar exercise their original 
and supreme power wnenever they think prop- 
er. To that tribunal, therafore, the court in that 
oase commit themselves, conscious of perfect 
integrity in theirintentions, however they may 
have been mistaken in their judgment" 

To this impressive address, tke following 
well known and revered names are subscribed, 
vis: Bdmund Pendleton, Oeorge Wythe, John 
Blair, Paul Oarrington, Peter Lyons, Wm 
Fleming, Henry Taxewell, Richard Oarey, 
James Henry, John T^ex. {Judgea,) 

Ko BSSIGXATION BXBE. 

Such was the spirit of an American judicia- 
ry; such were the sentiments of American 
statesmen, whose wisdom and whose patriot- 
ism none daro question. And such, I trust, 
will ever be the cherished spirit and applaud- 
ed sentiments of the judges, the statesmen, 
and the people of all free countries. These are 
the principles of 76. They are the principles 
for defenoiug which, you have branded the 
judges with usurpation, and their advocates 
with federalism. They arc the principles of 
our government — the principles of liberty. 
They are our principles, and we will never 
iiurrender them to force or to "compromise." 

A FLEBIAN. 



TO THE GOVERNOR ELEOT OF KBN- 
TUOKY— Na vn. 

"If an honest, and I may truly affirm, a la- 
borious zeal for the public service, haa given 
me any weight in your esteem, let me exhoit 
and conjure you, never to suffer any Invasian 
of your political cimstitution, however minute 
the instance may appear, to pass by witftMiut s 
determined, pereevering reeietanee" 

Jusica. 

Liberty, without restraint, would be anar- 
chy. Security, witJiout the guard ianahip d 
fundamental and inviolable laws, woold be 
an unexampled anomaly. It would be a prod- 
igy* which never yet appeared in the werldi 
and which never will De seen until man ts 
renovated, and restored to his pristine purity 
and primeval innocence. As long as frail^ and 
vice oelong to our fallen ni^re, ffoyemineDt 
will be indispensable to our mutual ssfe^ and 
welfare. Natural freedom is unqualified ty- 
ranny. We are bound to surrendLer s portion 
of our original liber^, to secure the snjoyBieat 
ol the remainder. If we wish to participitt 
in the benefits of society and ciTilisatioBf we 
must, as the only price of the enjoyment, gire 
as much as we exact. We most surrender ovr 
individual wills to the paramount will of the 
community of which we are constituent paiti. 
Thst united will, to be just, and stsbls, and 
authoritative, must be nghtf ol. It must not 
be arbitrary and capricious. It must be rm- 
lated by elementiuy principles — ^principles 
growing out of the nature of man and the or* 
^;ani2ation of society— principles approved by 
impartial reason, and testea by long cxpen- 
ence — ^principles which are just, becanae they 
are suitable, and eternal, because they are 
jast. These elements of government, howev- 
er incorporated, constitute the politicml stam- 
ina, which, when established, make what is 
called the constitution. These organic laws 
of the body politic are either settled by com- 
pact, or bv long usage and general acquies- 
cence. They are either writt^ or trnditionip 
ry . In whatever form they exist, ihey will be 
respected and upheld, by all who know the 
difference between leffulated and unre^pilated 
power, between disciplined and undisciplined 
force, between reason and passion, betwaoi i 
cultivated enclosure and a dreary wildsrsMi 
of power. 

In despotic governments, the despofawill 
is law; in repuolics, the people'a wul is la^. 
In either form of government, the law, with- 
out constitutional control, would be arbitrsi;^, 
and the subject would be wholly insacon in 
his life, liberty and property, under an ab- 
solute prince, the only safeguard of individml 
right, is the power and the probable success of 
physical resistance, or the benignitr of the 
prmce. No written constitution defines hif 
powers, or ffuaranteea the riehts of otheii< 
No or^mized principles of checks and balancei 
control his authority or prevent its sbue. i 
Every one is every moment insecure. 

Equally insecure are individual rights, is 
a gorersmsnt in which the will of an asead* 
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at partj is in all eaiea the supreme lav. No 
^«Tnmenl can be free or stable, unless the 
nnciples of justice and morality overrule the 
iMsions or interests of factious bodies. A 
rolr free guTernmeut is one in which justice 
naominates over power, and right over 
ki^t. No government is free or ec|ual in 
rhuHx power is justice, and might is nght, al- 
buBOgh that power is the authority of uum- 
«n, and that mij|[ht is their physical force. 

If the people wish to be secure, and to enjoy 
Ibtrty without the alloy of anarchy, they 
mat establish, by common consent, tne prin- 
iples of justice and universal right, and so or- 
mnizc their government as to secure thcRe 
ffinciples from violation. How to do this, is 
bft gzeat desideratum in politics. It never 
rtm done, and never will be, without a written 
ODStitution, which shall define the rights of 
}umm in authority, and provide the means of 
seeping all the departments in proper equi- 
o&M. Without three coequal ana counteract- 
eig departments, there can be no stability in 
oremment, and no permanence of right. 
*mwm than three cannot preserve the harmony 
f jaatice. And when they are properly bai- 
need, with the power and the inclinaliou to 
o-opOTate with, or counteract each otiier 
rhen the public good requires, faction lias no 
BZTors, and cver^' citizen feels secure. In this 
qnilibrium of power lies the value of a con- 
Utation;and it is the ultimate aim of all po- 
ataX experimect. This secret wa» never re- 
eeled until within the last century; and the 
ffomiged land of Columbus was the theatre of 
a development. 

The republics of ancient times were turbu- 
»t factions, and generally ihort-lived. They 
me aristocratic, and f^ently intolerably 
i^Bt This was because there was no third 
awm, to balasce the two erreat inherent and 
lYel powers of society, when the two ele- 
Mntaiy powers aru left to combat each other, 
le one strives to subjugate the other, and in 
aeir conflict and alternate triumphs, commo- 
ion is produced, and private right trampled 
own. But introduce the thircf power, and 
BimoDj pervades the whole constttntion. 
imitations on the legislative power are use- 
■e. nnleai a judiciary can enforce them. 

The American constitutions, unlike auy 
rhich preceded them, arc formal and solemn 
rritten compact;s of the people with each oth- 
r. They contain the pnnciplcs of juKtice nnd 
quality, regulated and adjusted by the delib- 
rale and enlightened will of all the people — 
^hieh can alone be clianged by the ptople, 
Dd which are supreme and uncontrollable 
whilst in force. The constitution of Kentucky 
I a monument of liberty. The people alone 
are aright to repair its dilapidations, or alter 
a proportions. The power of the department- 
L agente of the people is not only prevontive; it 
leonierrativc. 

To secure this beautiful edifice from the vi« 
l«iee of faction or the rashness of innovation, 
la people have implanted in it the principles 
rUa own renovation, and of its own conserva- 
or destrnetion. The people themsolvet 



have not the political or moral right, to alter or 
abolish their constitution, otherwise than ac> 
cording to its own principles. This it is, that 
renders tlie fabric durable and stable, and will 
render it venerable. 

If tht>. majority could violate or alter the con- 
fltitution how dad when they please, it would 
be unstable and worthless. It would then not 
be a constitution, but only legislative will. If 
the legislature can control or violate it, when- 
ever ignorance or interest may prompt them to 
do BO, it is only a snare for the unwary and the 
honest; it is a cobweb. 

The legislature are not the people; they on- 
ly represent the people in the faculty of 
making laws, as the judiciary dooft in that of 
expounding and administering laws. The 
constitution in the will of the people: an act of 
assembly is the will oi the legislature. And 
no act can be law, unless it is in consonance 
with the constitution. The constitution is the 
authority by which all the departments are 
governed, and from which they oerive all their 
authority. 

This constitution •-dtablishcs justicd and 
guarantees civil liberty. Its power is alto- 
gether moral. Its efficiency corisists ir* the 
public sentiment of its inviolability. The 
soul which animates it is the people s nrver- 
ence. The cement which holds its parts to- 

f ether if; the people's virtue and intelligence, 
'he citizen should hold the constitution as the 
Christian does the decalogue, sacrrd and invi- 
olable. It is worthy of his most sincere hom- 
age, and requires his Host resolute and perse- 
vering support. lOvery violation will encour- 
age recurrent violations; and thus its value 
will be diminished, and its principles rendered 
inoperative. As long as the people and their 
functionaries venerate the constitution in all 
its parts, justice is secure and liberty iy safe; 
the poor man luay live in iK»are, and work 
with the bnoyancy of hope and thtj confidence 
of sccuritj^. But only sanction or connive at 
one violation of the' constitution, and it in 
spires hope and confidence no longer. While 
it exists, its motto is **nolo me tangtre. (touch 
mo not.) Like virgin purity, once sullied . it 
loses its chaste odor and its charms, and in- 
vites its own prostitution. Extinguish only one 
spark of the vestal fire which bums on its al- 
tar, and tlie d^'scoratod flame is :.o longer holy; 
it degcuemte.s inlolho common element, and 
is no more .^acred or enduring. Listen to the 
warning of 'Muniiis," or. the necest^ity of 
guarding the fundamental law from every vio- 
lation, however minute or transient: 

"One nrecedeiit creates another. Thty Foon 
accumulate ;ind constitute law—what yester- 
day was fact, jo-day is doctrine. i-Jxamples 
are supposed to ju.stifv the most dangerous 
measures; and where tiey do not suit exactly, 
the defect i» supplied by an al o«;y . Ho assu red* 
that the laws which proteci u.h in our civil 
rights, L'row oui of tlio constitution, nnd they 
must fall or flourish with it. This is not the 
cause of faction, or of party, or of any individ- 
ual, but the common interest of every man." 
Sxeellcnt eentiment! It should be engraven 
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on the heart of every true friend of justice and 
right government. The inviolabuitj of onr 
constitution is the security of everr citizen. 
If anj infraction be sanctioned to the preju- 
dice of one, the example endangers the right of 
all. Let not the strong exult in their imagina- 
ry security, and feel indifferent to the violation 
of principles, vhich are necessary to the de- 
fence of the weak. He who is strong to-day 
may be weak to-morrow. He who is up to- 
day may be down to-morrow. He who is now 
in a dominant majority, may soon feel the ne- 
cessity of a refuge to the constitution, which 
he has impaired su much, that it can afford 
him no protection against the injustice of an- 
other triumphant majonty. No prudent man 
will ever be provoked by passion, or stimu- 
lated by momentary interest, to prostrate the 
barriers of his own security. Let no one tiiink 
that any violation of his constitution, under 
any circumstances, or for any purpose, is Buf- 
ferable. If one violation be tolerated, anoth- 
er is justified by the example; usage ripens in- 
to law; and the whole constitution is supersed- 
ed; it becomes passive and exanimate. 

In questions of private right, the judiciary is 
the only, and from necessity, the ultimate ar- 
biter. If the court in the last resort should 
err on a constitutional question, tha decision 
is valid between the parties. But public sen- 
timent may, whilst it cannot reverse the de- 
cision, reverse the principle. There ma^ be 
constitutional questions which can be decided 
only by the people; and their only mode of 
deciding them is at the polls. Such is the 
great suDJect of controversy now pending, in 
relation to the court of appeals. No judicial 
tribunal can decide such a controversy. It is 
not a judicial matter — it is political. Wheth- 
er the "court of appeals" is constitutional or 
legal, cannot be dennitely determined by "the 
court of appeals." Whether the old or the 
new court is "the court of appeals," cannot be 
effictually settled by the old or the new 
Judges. Who then, must decide these momen- 
tous and anomalous questions? The Itigisla- 
turc? Certainly not The controversy has 
^rown out of an act of the legislature. 'There 
IS a collision between the legislative and judi- 
cial departments. Shall the legislature diH^ide 
itti own cause — adjudicate on its own acts? 
Attempt to prostrate another and equipollent 
department, and then gravely sanctity its own 
encroachments? 

The people who made the constitution, and 
for whom it was made, are- the only umpires. 
And when they act on such a subject, they 
act in their original popular character, and 
not in a delegated, legislative capacity — they 
act as sovereigns, not as legislators; and the 
act is popular, not legislative. If their decis- 
ion be not final, their only resource is to sub- 
mit, or rcsunie the exercise of their inherent 
sovereignty. When u constitutional Question 
is referred to the electors at the polls, their de- 
cision can be announced by those only whom 
they there elected. If senators who had been 
elected before will not acquiesce in such a de- 



mate effect in frustrating the public wilL-— 
That will being the last resort, and being as- 
certained by the only meant by "which it is ai- 
certaioable, and communicated by ther imme- 
diate representatives, in the omy modt by 
which it may be communicable, must be su- 
preme in its authority and inevitable in its n- 
sults. Who are deputed, in such a caa^to ex- 
press the people's win? The senatora whom 
they had not the power then to elect, or the re- 
presentatives whom they did elect for the idle 
purpose of representing and declaring thdr 
will? If an unconstitutional act were vahd 
until regularly and formally repealed, it 
would be conceded, that before it should be 
disregarded, the whole legislative department 
must concur in repealing it. But we are not 
left in this dilemma. Every legislative act re- 
pugnant to the fundamental law being void, 
whenever the people pronounce it repugnant, 
it is considered a nonentity, and its repeal is 
not necessary. And after such a decision bj 
the people, bold must be the man, and desper- 
ate the faction, that would dare to enforce the 
unconstitutional enactment. The man and 
the party that would thus presumptuously and 
perversely act, would deserve to oe called en- 
emies to the peace and liberty of their coon- 
try, and to be considered traitors to its sacred 
cause. 

You say that the people have not decided 
the "judge question. what right have you to 
say so? How do you know that they have not 
decided it? Did not their own representatives 
solenmly declare, that their constituents had 
decided that the re-organizing act is unconsti- 
tutional? And who eibo can know as well as 
they should know? How else will you ever be 
informed on this subject? 

Yes, sir, the people have decided the great 
controversy, and you know it. You in sub- 
stance admit it in vour message, and emplov 
low cunning and despicable artifice to elude 
that decision. You certainly presume too 
much on the ignorance and gullibility of the 
people. They are intelligent, sir, although in 
electing you, they have encouraged you to per- 
severe m the belief that they are not. Their 
right to sitttle the construction of their consti- 
tution (in the onlv way in which they can do 
it, by voting at tne polls,) they will not suffer 
you to deny or "compromise." 

Your political sins cannot be expiated bj 
artful or deceitful professions; nor can the 
wound which you have inflicted on the consti- 
tution, be healed by the balm of "compromise." 
The people have displayed a "dcrtcrmined 
and persevering resistance" to your violatioB 
of their constitution, and in that resistance 
the}' will triumph. The rational and patriot- 
ic temper lately manifested by them, is encour- 
agingto the (ricnds of order, and jastice,aDd 
morality. It is ominous of a long and bright 
career yet to open for Kentucky, of prospentj, 
happiness, and just renown. It is a satisfac- 
toiy and consoling proof, that the conslitiitieB 
is strong, because it shows that that popular 
sentiment of reverence for its principles, which 



ciaion, their pertinacity can have no legiti- alone fortifies them and gives them actifitj, 
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n bj the political illuminsti, who 
f been endeavoriDg to undermine 
iioan's faith, by exhibiting to his 
'a Circean liberty" — and to invert 
It's eretd, by tempting him with the 
artmenta of an epicurean philoso* 

« the lon^vity of our excellent con- 
»opular virtue and popular intelli- 
noispensable. These are the bases 
le political structure of a free gov- 
Sap these broad foundations, and 
^cturc must fall. With the purest 
. highcat intelligence attainaole by 
I man, he cannot live in society sc- 
hout the protection of a ffood con- 
and no constitution can be called 
an accomplish itA ends, unless the 
ire and defend it and every part of 
^aUadium of their rights-^tho cita- 
' safety. W)ien they manifest this 
I, they show themselves worthy of 
htch constitutional liberty holds out 
ries. 

stitution in cmphaticall}r the ark of 
■1 salvation. The principles which 
s are to us civilly, what spiritually 
r was to the ancient Jews. All our 
our wisdom can never enable us to 
men without their supreme guardi- 

esinan who would propose to live 
constitution, or under one which 
subject to the control or execlusive 
m of the law makinj^ power, would 
u8 to the ridicule andaerision which 
leurred, by proposing to Gallienus, 
li a citv of pniloso}>hers to be called 
is, where the citizens might live 
'the guidance of reason and philos- 
loattoe restraints of government. 
) free, we must have a free constitu- 
;hat constitution must bo supremo. 
Miple's recorded will, and their ser- 
lot resist or change it. If a legisla* 
>late it, a legislative act Ik not neces 
tore it The people can check the 
., and wipe on the nollution without 
aid. And they do both, effectual- 
^er they decide at the ]>olls that the 
: agents is in conflict with the para- 

• 

titntion is a thing antecedent to gov- 
ind a government is only the crea- 
mstitution. It is not the act of the 
it, but of the people constituting the 
it. It is the body of elements to 

can refer, and quote article by arti- 
which contains the principles on 

^veniment shall be eHtablished, 
r in which it shall be organized, the 
lall have. <jbc. 

"RronTOOF Mav." 
mntitutioii of the state ouc^ht to be 

since that was first established by 
, which afterwards tn»*'»'d certain 
th the legislative powi*r«. i\ie funda- 
ra are excepted from liii « commxs- 



power from the constitution. How then can 
they change it, without destroying the founda- 
tion of their authority. ''Vatiel." 

"The omnipotence of Parliament" is Euro- 
pean — it is English. It is not American; it is 
an exotic, which will not take root or flourish 
in the soil of liberty. Against this transatlan- 
tic principle our fathers fought, and conquer- 
ing, they have extirpated it. The great prin- 
ciple of America is the appropriate distribu- 
tion of the functions of government, amouc 
three coequal departments. The reciprocid 
checks of each department preserve an equi- 
librium, which prevents either from encroach 
ment or consolidation. For the want of this 
principle, the people of Europe have been 
subject to unremitted oppression and frequent 
revolutions. For want of it, all the republics 
of ancient and modem Europe have been fac- 
tious and turbulent, and have sunk into anar- 
chy and eventual despotism. 

A judicial department, co-ordinate and co- 
eval with the others, and to a nroper extent in- 
dependent of them, has never Deen known ex- 
cept in these United States. It does not even 
yet exist in England. THxax, there is no writ- 
ten constitution. Prescription, usag^e, prece- 
dent, constitute the English constitution. — 
It is invisible, and exists only in the memory 
and the heart of England. There, an act of 
parliament is the supreme law — and hence the 
judge scarcely evor ventures to say that any 
act of parliament is void. 

But neru the judiciary is interposed as an 
intermediate ch(>ck on the legislature. The 
judges are bound, "ex-officio," to declare "th<> 
law" — and the people in the constitution have 
announced, that their will therein expressed in 
the supreme law, and that every thing in op- 
position thereto is null and voici. In contro 
versies between individuals in courts of jus- 
tice, the constitution must govern. It was for 
this end that it was made, and for this end that 
judges were commissioned. The judges are thr 
agents of the people, not of the legislnlurc, nnd 
therefore must enforce the constitution, which 
is the people's law, in opposition to an unau- 
thorised act of their agents. Your ro-organiz- 
in^ act admits that this is the duty of the 
juages, when it ])rovides that, in pronouncing 
an act unconstitutional, they shall bo unani- 
mous. To pronounce unconstitutional oct.s 
void, has been the practice of the federal and 
state judiciaries ever since the organization of 
the respective govemmentK. A ri*arles8, im- 
partial, and upright exercise of thi>4 importauL 
function is necessary to the liberty of tne ciii 
zen. A constitution limiting the sphere of Ic^'- 
islative power, cannot be maintained and en- 
forced without it. And such a texture and 
temperament of mind as will enablo judges to 
act m this respect properly, should be cher- 
ished and encouraged. 

If English iudgcs had possessed and exer- 
cised this salutary power, Sidnev and lln<^- 
sell would have lived to enioy that freedom 
for defending which they fell as martyrs. If 
this conservative enj^ue of fToo guvemmcnt 



ihort, these legialaters dvrive their (had been employed in Revolutionary France, 
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her ^illotine would b ave fallen only on the 
(Tuilty, and her Mill would not have been 
washed with the bla^l of her innocent and 
mos; worthy citizens.. Had its value been 
known, Aristides wou Id not have been exiled, 
nor the Gracchi niurdcicd. But the politicians 
of ancient, as well ail modern times, reason- 
ed as many of yovir partv now do. They 
id'^ntifipd the legislature and the poople — they 
considered le gifuative acts as |)aramouut law, 
and viewed the interposition ot judicial checks 
as inconsistent with ch« genius of government. 
They reasoned delusively, as their melancholy 
history proves. And tlieir history would in 
time be our history, if the same error should 
prevail among us. There is no liberty where 
there is not an independent judiciary. There 
is no securiiy — no living constitution where 
that judiciary has not the power to rescue the 
humble or persecuted cil:izen from the opprtis- 
siou of au ambitious aiid rapacious faction, 
whether in the legislatui'e or elsewhere. With- 
out such a judiciary, ve:ited with such a pow- 
er, in vain would the constitution declare — 
that the habeas corpus shall not be suspend- 
et\ — that justice shall be administered with- 
out sale, denial, or delay — that no man shall 
b<^ punished witliout a fair and impartial trial 
by a jury of hi«« peor;^ — that privaUi property 
hhr.ll not be taken for p\iblic uses without just 
L'oniptusr.tion — that tho obligatiou of contracts 
shall nor. be ira])aircd — that ex post facto laws 
Fhall not be passed — that there shall be no at- 
tainder or corruption of blood — ^that there shall 
be no titles of nobility — tliat all men are free 
and nqual — iha^ tlierc shall be no established 
religion — that iu> man shall suffer for his faith 
orl»e bound to ^llpport any sect — that th© lib- 
erty •"'f the press and of conscience shall be se- 
cure. Those eicmints of freedom would all 
be abstract and speculative, if there were no 
jr.diciury to ajrcsi the legislature in their at- 
tempts U) violate them — and you and your 
"cabal" nii^'httlien goou, "conquering and to 
conquer." 

"It is urged that the power which can de- 
clare the acts ot another void, must necessari- 
ly be superior to the one whose acts may be 
declared void. But there is no position wuich 
depends on clearer principles, than that every 
act of a delegated authority, contrary to the 
tenor of the commission under which it is ex- 
ercised, is void. No legislative act, therefore, 
contrary to the constitution, can be valid. To 
deny this would be to affirm that the deputy is 
greater than the priucipal; that the servant is 
above his master — that the representatives of 
the people arc superior to tiie people them- 
selves. It is far more rational to suppose that 
the courts were designed to be an intermedi- 
ate body, between the people and the legisla- 
ture, in order, among other things, to keep the 
latter within the limits assigned to their au- 
thority. The interpretation of the laws is the 
proper and particular province of the courts. 
The con.'ititutiou i» in fact, and must be regard- 
ed by the judges, as a fundamental law. It 
therefore belong-, to them to aivertain itft mean- 
ingy as well as that of any act of the l^giaU- 



ture. If there be an irTeeonciiable Yariance 
between tbe two, that which has the supericr 
obligation and validity, ought of course to be 
preferred, or in other words, the constitaticn 
ought to be preferred to the statute; thm intea- 
tion of the people to the intention of th«r 
agents. 

Nor does this conclusion, by any means, 
suppose a superiority of the jucucial to the le- 
gislative power. It only supposes tiiat the 
power of tne people is superior to bolh, and 
that where the will of the legislature, declared 
in its statutes, stands in opposition to that of 
the people declared in the constitution, the 
judges ought to be governed by the latter rath- 
er than the former. They ought to regolatft 
their decisions by the fundamental law, rather 
than those which are not fundamental. It an 
be of no weight to say that the courts, on the 
pretence of a repuraancy, may substitute their 
own pleasure for tne constitutional xntenticni 
of the legislature. This might as well happen 
in the case of two contradictory statutes, or it 
might happen in every adjudiL*ation upon any 
single statute. The courts must declare the 
sense of the law. The observation, if it proved 
any thing, would prove that there ought tobt 
no courts distinct from the legislative body," 

Ac. PUBUTJB. 

Such were the sentiments uf tho Washing- 
ton«, the Hamiltons, the Madisons, the Jeffer- 
sons, and the Patrick Henrys of the revolution. 
How different they are from the spurious doc- 
trmcs of your "Jefferson," and tfQur "Patrick 
Henry," who denominate judges "Kings" 
for declaring a legislative act void. All aze 
"Kings" or "Tories" who oppose you or your 
relief legislatures. 

By an independent judiciary, we mean a jn- 
diciary independent of the will <^ lees thsn 
twoH-tkirds of the legislature. Without such 
an independence, you mi^ht torture, and im- 
prison, and murder with impunity. Ko 
judge dependent on the whim of a oare mijari- 
ty, would dare to resist the unconstitutioBsl 
acts of that Bajorit|r. 

How would you like to apply the doctrine of 
legislative supremacy to Congress, and of 
tamo subserviency and absolute deptndenos, 
to the supreme court of the Union? Would 
not state rights be in danger? Might tliej not 
soon be engulphed in the vortex of unhaUowed 
power? And would you apply to the auprame 
court your principles of unanunity on au eos- 
stitutional questions? What than might be- 
come of state rights and the federal constitn- 
tion? Might not ambitious men paas ads 
which would eventuate in dissolution or eon- 
sol idation. 

The qualified independence of the judioiair is 
the most important feature in the conatitution. 
Without it* the constitution would bo an inert 
mass, destitute of life, or form, or comeiincM. 
It would be a chaos of power. But with thit 
feature in it, it lives and reigns — ^it ia beaoti* 
ful and beneficent. It it this which giTesit 
hannony and solidity, and endears it to then- 
I publican statesman, and will endear it to iki 
I poor tenant of the humble cot It is this whkli 
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_ conMk tlia perso- 

rbieh KiTCaMafideneeteourinauBtry 

ri^toourhevUiB. 

til Btrmg um of juattM vhidi yoa 

:ftitfbkye baeu BUiTingtopaTalyie, 

>U gnK kDehor of dia constiluliuu 

. an now endesToring to barlvr by 



Wpla lora thair eonatltaCiaii and vitl i 
tiofM, giTs up, or "comproinlae, " oiie 

^UJi^la or letter «f it. Tbey vill 
from all TiaUtioD, vhether tlia atuifk 
ocinaidiDUi; Mhetherit boin thu folic 
■nuatioD, or of '-compromiae." 
■^ liiej hare proaounoed Uio roui- 
; act UBCOnatitutional, and atlliuugli 
ittoknowit, aayouhaTobeenaoBiiK- 
Martaln their "taitt," you atill reust 
pla and apurn tltair eonatitutiou, I 
y little hope «f convincing you of your 
yonr intereat If you ware not con- 
act August, yon are an incorrigible 

In toy next number, hoirefer, 1 eball 
1 ahort argument on lluTa-oTganUint; 

I aball expect to shew you, if y on are 
a.aatit U-'OBVlOrrSLY and FAL- 
" nneonitibitional. 

PLEBUS 



neceaitty of redprocd check* m iJie 
1 ef pditical poirer, by dividlog b.o'' 
lUng it in different d^ioaitorieK, an< 
ting each the guardian of the puhli 
gaiaat inTaaioQi of othen, ha^t bto 

inr ezperionce, ancient and nnHlLTii. 
WuHDraToa'a Fjjuvxu, Addbesu. 



I with victory ^ 

ay looked only to their own B«lfiEh 

The act waa pmed in a whirlirind of 

The "night ic«aie" waa liotoi 
itiBg. Tou, and Banr and "F 
' and other kindrea apirita, 

In the midit of ymr par^ : 
of repreaantativM, ' ^ - '-■ 



lad been made and . . 
I, by the frienda of tho conatitutioii 
KiUwcd;many heaitated; aome, unsbk 
a Goucioace, abandoned yon. Thty 
W addreaaed in caucua by the (ed'-Tsl 
f and your "vraid-ir" chief 
■d there taken the oath of fei 
b^ adheaion. Bntaa tho fatal: 
:hed, when the conaUtution wi 

2ph over your "cabal," or to fsil bj 
piDg-knivea and tom^awka, tlie lim- 
— "'".tioni turned pale, and fell hor- 
To ctreogtAen the weak and 



consols theeontrita, yon atood by them in the 
hour of trial; you and your minlona placed 
youndvea, like aentiuela, on the floor, to watch 
ilie suspected and prevent thair desertion. 
Yc*i, iit, incredible and disgraceful as is the 
fact, it is believed to be but too true, that the 
governor of Eentucky, aome of thoao paraaites 
whu nerc to be judges of the legialalive an- 
preniq court, he who waa to be reporter of their 
reacripta, and other ezpeclaiita, were earnestly 
euiplu/ed on ^thc fioor of the repreiuntative 
hall, smongthe members, imaidnightaession, 
by tour countenance and conduct, consoling 
111 d cumulating tboae wboae judgments had 
' (^I'li convinced, and wboie consciences were 
wiLki^ned by the reiterated waminga of lb« 
Dn!iLi*.utional advocalet. 

The Bcene rcaembled a camp □igbt-meeUns, 
II confuaion and clamor; but it lacked its holy 
:npulM. Heaven approves tlie une; Salaii 
^iin^slf, it is thoaght, prpsided over the orgies 
of the other. An honuit member, who liad 
gone with you ad far as he could, and who felt 
ittatiehiadu^ to follow the dictate* of his 
ijonscienceand judgment, ivas biased on the 
floor, tor declariiic, when hts nanio was called, 
Ihathefellboundto support tho constitntioB, 
uid that hit eooMtinee would not allme Aim fe 
violnU it; aa he had become convinced he 
should do by voting foryour bill. This hon- 
onbls man had made a speech, and the beitt 
(it hue been said) which was made in favor of 
tbo act; but afterwards Lc wasconvinced of bia 
error, and had the magnanimity and finnnesa 
todesertyou. This he did notwishtodo. He 
postjioned it untU tho last tiiaiDent when it was 

EosBible. He then paused, and told you pub- 
cly.that be could go with you norfarther; 
Ihatllieta, he and you must port; he with his 
constitution in hia hand, you withyoun under 
your feet. How much more noble was hii con- 
duct than younl Obedient to iiistructioD&, 
mostuftha re-Drganiacrs wiire in Iho habit of 
going out whenever a speaker on tho other side 
roiic t[> address the house. Col. Maaoui, of 
Uich Jaa, vhoae seat waanezt toUr. KoKat- 
eOH's, waa In the act of going out wlicn Mr. 
U. was riains to make hia apuecfa against the 
act — bnt at Mr. R.'a lequcat ho remained inhii 
scut , aa an act of peraonal conrteay— observing, 
at the time, that argument, to Aim, was uac- 
luBS. That waaonthuforenoon of the day on 
which the finalvote waa taken. He listened, 
am! uas convinced. Thia was tho man who 
wa^ hiaaed by hid pany fur having a cnn- 
scienee. If ot-hera, who felt as he did, hud 
badpoaaessed the ancrgy and self couSdence 
noce.iiary for an escape Irom tho fenr of your 
vt'Ugtanca and the trammels of party, what 
calaiuttiea would they have averted from our 
duvotcd Btatet Kul tie fato of your bill had 
Wen sealed in caucus, and all eSbrta to defeat 
it, or even retard ita progress, were uuavailiug. 
It WBi hastened with aprceipitation uubccom- 
ing 1-0 grave an occasion. The previous ques- 
tion waa moved, leat the friends of the consli- 
tutioii should be able to break your caucus 

a ell, by the native force of arsumeat. You 
. btcuoe diiMRicarted and ahrmad. Tou 
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wen afraid to hear more. And it has been pub- 
lished, that you prompted tht call for the pre- 
vious aneitioii! "What say you— guilty or not 
guilty I If you will not answer, I willanswer 
lor you — guuty beyond a doubt. 

The member who made the call did not un- 
derstand its objects or its effects; and as soon 
as he was notified of them, he promptly with- 
drew his motion! You encouraged your party 
to oppose an adjournment, and to /oree the bill 
through the house, contrary to the usual forms 
of legislation. You were afraid that remon- 
strances from the people would come in on the 
next day. They did come, in tones of thun- 
der. But, lest a reconsideration m ight be call- 
ed on the next day, you had signed "the long 
hUl** before the house was, next morning, or- 
ganized. How was this done? Was the bill 
examined and enrolled before it passed? And 
did you approve and sign it without reading 
it? Why this haste? Why this mana^ment? 
Why this shuffling and intriguing? You were 
about to consign to the tomb, the constitution 
of yourcount^. Your triumph was like that 
of an Attila, a Ghengiskan, or a Tamerlane. 
Your party resembl^ a conquering army. 
The sardonic grins and bacchanalian revets, 
which graced your triumph, showed that ^our 
victroy waaVandalic, ana your spoils piraticid 

The constitution which you supposed yon 
had laid low, has risen with power. Its resur- 
rection portends your doom. It is redeemed 
and regenerated by the voice of the people. 
That same voice will splute your ears in ac- 
cents of thunder. The mangled constitution 
stands up in judgment against you. 1 now 
hold it before you. Liook at it. View its wounds 
— if you are still an infidel, "feel the aide which 
^ou have pierced" and then acknowledge that 
It was slain, but lives again— ^as buried, but 
has risen, to bless and to save. 

The constitution either ordains the existence 
and defines the duration of the court of ap- 
peals, or it is silent and inoperative in relation 
to that tribunal. The supreme court either de- 
pends on the will of the people in convention, 
or on the will of their agents in the legisla- 
ture. If it be of constitutional origin the leg- 
islature cannot abolish it. If it be the off- 
spring of legislation, your act of assembly is 
valid. The conclusion thus drawn from these 
hypothetical premises is logical and inevita- 
ble. And consequently the judges are either 
in or out of ofiice, as the fact ihall be ascer- 
tained to be, whether the "court*' originates 
from the constitution, or from an act of assem* 
bly. For that which is purely legislative, is 
under legislative control — ana that which is 
gencratedby the constitution, is above legis- 
lative power. 

The court of appeals is the head of the ju- 
diciary department. The governor is the head 
of the executive department. The constitution 
declares that "the powers of the goveminentof 
the state of Kentucky shall bk divided into 
TiiEEE DiGmiCT departments, and each of them 
confided to a sjeparate body of magistracy, to- 
wit; those which art legislatiye to one; those 



which are executive to another; and those 
which ARE JunicLUiT TO AsocHXE." It also 
declares, that "the legislative power of this 
commonwealth shall be vested in two distinct 
branches' -"the supreme executiye power of the 
commonwealth shall be vested in a chief mag- 
istrate"— the judicial power of this commoo- 
wealth, both as to matters of law and equity, 
SHALL BE vested in one eupreme court, which 

SHALL BE OTTLED THE COURT OF APPEALS 

—and in such inferior courts as the qwnwul 
ASBEMBLT mav, f rom time to time erect^and es- 
tablish." The language which has b<^ quo- 
ted is plain. It is susceptible of only one ra- 
tional construction. There can be oo divasi- 
ty — no unintentional misrepresentation. 

The functions of government are distributed 
among three departments of agency. Each 
department is designated by the constitutioa 
— ^its province defined — its duties devolved. 
Each class of agency is ordained, or in other 
words, required to exist, by the constitution. 
It declares that there shall be three distinct 
departments. Then there must be three. It 
declares that the legislative }>ower shall be 
vested," Ac. — "that the executive power shiJl 
be vested," Ac^ — "that the judicial power shall 
be vested in a supreme court," <fec. The lan- 
guage is similar — the import and effect must 
be the same. This is undeniable. 

Does the constitution ordain or establish tht 
legislature? Then it ordains or establishes 
the executive. If it ordains or establishes the 
legislative and executive, by a parity of rea- 
son, it ordains and establishes tne judiciair. 
The men who shall fill cither of those depait- 
ments are not designated by the constitution. 
They are otherwise appointed. The depart- 
ments, the offices, exist without Uie incum- 
bents; the former are created by the constitu- 
tion; the latter by election or appointment, un- 
der and according to the constitution. The 
legislative department existed, before the mem- 
bers who have filled it were elected— the ex- 
ecutive existed before a governor was elected^ 
The supreme court, as Uie head of the judicia- 
ry, existed before judges were coaimis8ioB*> 
ed. The departments were all established by 
the constitution. They were co-eval with it, 
and are all co*>ctaneou8 and co-existent This, 
toe, is indisputable. 

The office or station of a legislator, and tkt 
member of the legislature, are two distinct 
things — so is that of the exeeative and tht 
governor who fiUs it; and so is that of the jn- 
oiciary and the judge who is appointed to ad- 
minister the laws. If there are no memben 
of the legislature, there is still a lasrislativc 
department. If the governor dies, tne offiot 
lives. If the judges die or resign, or shall be 
removed, the court of appeals survives that hj 
which its bench has been vacated. The leffid- 
laturc may remove the incumbents of eiUier 
department from office, but they cannot abol- 
ish either of the departments— and they have 
as much power to aoolishone as another, and 
no more. Any attempt to destroy either would 
be uncoustitational. The zeason, and the on* 
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I, why they are all three ordained by 
^itutioii, is that the people assembled 
ntion, were unwilling to confide the 
tioD of their political machine to their 
ve department; they know that thret 
ents, with the power and tho tcill to 
id countercheck each other, and there- 
luce harmony and prevent violence, 
lispensablo to the enjoyment of liber- 
ecurity. And they therefore construct 
balanced agaiubt each other, three 
>f government; and have interdicted 
'action of either by any power inferior 
^hich gave them bein^.' 
onstitulion organizes the government, 
ce is called the organic law. It con- 
le entire machinery of government. 
'es to the people and legi&lature thi- 
•n amd power of itjiving it impulse and 
ig the means for continuing the con- 
its movementji, and the unison and ef 
«8 of its operaiions. It can nevei 
til the people give the inipet us. Each 
eat mubt be pul inro operation , by th( 



repeal of the act regulating tho number can 
afiect the right of those who had been elected 
'inder it, to their seats and their privileges. 

AVhcn the legislature have designated the 
number of judged who shall occupy the su- 
preme cour;, and the governor and senate 
shall have appointed men to fill the offices, the 
appointments cannot be revoked by the gov- 
cruor; nor can the offices bo abolished while 
.hey are filled. Tho constitution devolves on 
he legislature the duty of giving facility and 
i'ull effect to the court of uppe^ls — but not the 
power of its creation or abolition; this tho peo- 
ple hav(? wisely reserved to themselves. A 
'epoal of any act or acts of Assembly regulat- 
ing the court of appeals, can have no more ef- 
fect on the exlsteiH:e of the court, or the ten- 
'ire of its offices, than the repeal of an act reg- 
ilatingthe election of members, would have 
m the existence of the legislature, or on the 
<cafs of the members elected in pursuance of 
he act. In each case tho legislature would 
Live the right to repeal its own acts, but in 
either would the repeal operate retroactively, 



le people, cither at the polls or inthi ^o as to affect private or officiel rights acquired 



ure. Allhous:h the executive depart- 
created by the constitution, th-.-re can 
■rernor wiihontan eljction by the peo- I 
10 legislative department txista in tht 
ion, out until an t-lection l>y ih-? peo 
^ can be no legislature. The court o. 

is created by tho con^titutiou, bu: 
a be no judges of that C(mr:, until tht 
hrough ihi'ir legislature and exfculive. 
isignato the numb<*r of jud^eH who 

the Court, and 6hall give them com 
I. 

rhen a governor is elected, ho is in 
dcr theeonMJtuiiun, and his office can - 
iboliahed by the legislature, nor biin- 
jved exct-pi by impeaclnnen:. So when 
er of the legir»laturei.s regularly elect- 
olds his seat under the coustilution. 
ion or office cannot be abolish'.Hl, dur- 
term, by the legislaiuie. He may b^ 
I, but his vacant so:i' will be again fill 
ras only vacatf;d by the expulsion oi 
Oibenl, not annihilated. So too, when- 
^es are oomini>sioned for tlie supreme 
hey are in office according to the con- 
I. The court is ordained by the con- 
I and cannot be abrogatecl, and the 
tan be removed from the court only by 
iment or address. Are there any other 
mown in the constitutioii? 
Dumber of members who hhall at any 
ar thne constitute the lesrislature, is 
fd by tho constitution. 'I he legisla- ' 
m lime to tinn*, may regulate the nnm- 
'M memU^rs, so that it be no: le^s than 
limum nor more than th«* maximum 
cd in tiie constitution. When the 
ire decbire.?, by an act of th^'ir own, 
IT body shall consist of a certain iiuui- 
r example, 75 in one branch, and 25 
ther,) and when the }>coplehave elect- 
number of representatives, the power 
was necessary to fill tho legislature 
a» for the occasion, ezhaustod, and no 
17 



mder the ri.>neaied act or acts; these are vested 
ind secured oy the constitution. 

The constitution requires that there shall be 
I legislature; that there shall be a governor; 
hai there shall be a court of appeals. Must 
hey then not all exidt as long as the constitu- 
ion shall exist? Can either oe abolished by 
he ot her two? Can the legislature abolish tlie 
-xecntive? Can they abolish tho court of ap- 
peals? If they can destn»y tho one, they 
:iave the same power to abrogate tho other. 

The legislatures or the executive may. by 
perverscne&s, produce an interregnum. By 
'cfusing to pass laws, or to execute them 
tvhen enacted, the legislature or governor may 
•uspend the operation of the constitution, but 
I hey cannot destroy its existence. They may, 
fOintly or separately, prevent the appointment 
.)f jucigi*8 for the supreme court; but they can- 
not abolish the supreme court. 

As the judges, when appointed, are entitled 
to their offices during gooa behavior, "and the 
continuance of their court,'' and as the court 
of appeals cannot be abolished by act of as- 
sembly, it follows irresistibly, that whilst the 
constitution shall continue to exist, the offices 
cannot bo taken from the judges; nor can tho 
judges be removed from the offices, except for 
misbehavior, and then only by impeachment 
or address by two-thirds of both branches of 
the general assembly. So says the coustiiu- 
tion. 

Is it the constitution, or is it an act of as- 
sembly, which requires that there thaU be "on** 
supreme court, to l>e called the court of ap- 
peals?" Is it the constitution, or an act of as- 
sembly, which declares that there shall be u 
legislature and an executive ?• Is it the consti- 
tution, or an act of assembly, which devolves 
on these three depobitories of power their re- 
spective portions and kinds of authority? Even 
you, sir, will admit— you are bound to admit 
— that these are all fundamental prineiplos, 
which constitute the yery cueoce, and life. 
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and organization of our republican govern- 
ment. 

The constitution etttablisheH three distinct 
departments. What are they ? Is the legisla- 
ture one? Is the executive two? What is the 
third? Is it not the judiciary ? And how can 
it be pretended, that one of the three is de- 
rived less from the constitution than the oth- 
ers? If there be one which does not depend 
for its existence on the constitution alone, and 
which may be suspended or destroyed by the 
others, then it is a sophism to say that there 
are three departments; there would be only 
two constitutional departments; the third 
would be legislative. 

The legislature cannot change the "frame- 
work" of the government. They derive their 
authority and existence from the constituiion. 
They cannot derange the organization of the 
departments. They can neither create nor de- 
stroy them. These are all three as permanent 
as the constitution itself; otherwise, they are 
not established by it, aud are not the depart- 
ments which it ordains and creates. 

Can the legislature abolish their own depart- 
ment? Oan they abolish the executive? To 
propound such questions seriously to a man of 
common sense, would insult him. It would 
argue the suspicion that he was either a fool 
or a knave. What then must be thought, and 
fnay be said of him who insists that the legis- 
tature can abolish the court of appeals, the 
very head and soul of the judiciary, which is 
declared to be the third department? Such a 
man could not maintain his title to common 
sense, nor to common honesty, until he could 
prove that three departments meant two — that 
the judiciary is the legislative and vice versa. 

Wny does the constitution create three de- 
partments? Is it that each may be so far in- 
dependent of the others as to check their ab- 
berations, and yet so arranged relatively as to 
preserve their mutual ri^ts, and the harmony 
of all. The legislature and governor may con- 
cur in passing unconstitutional acts; for in- 
stance, aete establishing a religion ; for destroy- 
ing jury trials; for muzzling the press; for dis- 
franchising citizens who are not freeholders. 
These usurpations will be harmless, if the ju- 
diciary be honest and faithful. The acts of as- 
sembly can only be enforced by the courts. It 
is therefore neceasary that they should be so 
far independent of the legislature, as not to 
be afraid to resist their encroachment*^ on the 
people and the people's constitution. For this, 
ana this alone, the people established a third 
department. 

The history of the world proved the necessi- 
ty of this third department. Liberty dcmand- 
ea it. And if the people in convention had 
not felt the necessity of establishing it, and 
rendering it as stable as either of the others, or 
as the constitution, they would have left to the 
legislature the power to establish a supreme 
court or not, as they should deem expedient, 
and the power to abolish one when created, as 
in the case of inferior courts. 

Bat ihey have said that '* the judicial power 
•Mi U yetted in one snprvme ecmit, and in 



such inferior courts as the legiriature may. 
from time to time, erect and establish.'* ThtT 
have thus confided to the legislature the cre- 
ation of whatever inferior courts their wisdom 
and experience may point out ab "proper. 
They may erect circuit courts, district coarte, 
chancery courts, quarter session courts, or sn? 
other suDordinate courts. They may subi^- 
tute one system of inferior courts for another, 
without control or limitation. But there shill 
be one suprenie court called the court of ap- 
peals, with the power and will to revise, tod 
correct, and control the legislative and inferior 
courts. This shall be, whether the legislature 
approve it or not. 

If the convention had iuten<lcd that the 
court of ap{>eals should be subject to legislA- 
tive control in every respect, they would nare 
left the legislature as free in relation to that, 
as they have left them in relation to the infe- 
rior courts. But they intended that then 
should be one court not dependent on a major- 
ity. The legislature estabhshed circuit courts; 
the constitution established the supreme 
court. The constitution requires that there 
shall be a court of appeals — it docs not require 
circuit courts. The one must^exist; the other 
may or may not. The reason why one must, 
and the other may exist, is, that tne cons^tn- 
tiou ordains the one, and therefore it cannoi 
be abolished, and the legislature creates the 
other, and therefore can abolish it. 

Allow me to present to you the sentimenti 
of Virginia on this subject. 1 wiU do so by 
giving you the opinions of Judge Tucker, 
which were the opinions of the judges, law- 
yers, legislators aud people of his proud sod 
eulijghtened state. They are as follows: 

"These departments, as I have before ob- 
served, our constitution declares shall be kr- 
ever separate and distinct. To be so, they 
must be independent of one another, m 
that neither cau control or annihilate the oth- 
er. The independence of the judiciary resultf^ 
from the tenure of their office, which the con- 
stitution declares bhall be during good beha- 
vior. The offices which they fill must, there- 
fore, in their nature, be permanent as the con- 
stitution itself, and not liable to be discontin- 
ued or annihilated by another branch of the 
government. Hence, the constitution has pro- 
vided, that the judiciary department should be 
so arranged, as not \o be subject to legislstive 
control. The court of appeals, court of chin- 
eery and general court, are tribunals expressly 
required by it. These courts can neither be an- 
nihilated nor discontinued by any legislalite 
act; nor can the judges of them be removed 
from their offices for any cause except a breach 
of their good behavior. 

'^But if the legislature might at any time 
discontinue or annihilate cither of these cooit*, 
it is plain that their tenure of office might be 
changed; since a judge without any brtftfh 
of good behavior, might in effect be removed 
from office, by annihilating or discontinuing 
the office itself. 

"The judiciary can never be independents 
long as the esifltenct of tiM office cUpendi up- 
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tlie will of the ordinary legislature, and 
t upon a constitutional foundation. Hence 
jMB a inost important distinction between 
latitutional and legislative courts. The 
Igea of the former huTd an oiiice co-exiHtcnt 
tA the i^ovcrnnieut itself, and which they 
n ouly furfokt bj u breacli of good behavior. 
le judgM of the latter, although their com- 
uicnt should import upon the face of them, 
be during good buhavior, may be at any time 
leoDtinuf^ from vheir oifici^ by abolishing 
I courts. In other words, consatutionu 
iges may bo an independent branch of the 
remment; legislative judges must ever be 
pendent on tliat body, at who^e will their 

''If the principl(!a of our government have 
jj>li8hc(l the judiciary as a barrier against 
I possible usurpation or abuse of power in 
) other departments, how easily may that 
inciple be evaded, by converting our courts 

legislative, instead of constitutional tri- 
nalar' 

Such are the sentiments of the most eniight- 
id jurists and republican statesmen; such are 
r|[iuia doctrines, and such are American 
juiplcs. To multiply arguments on this 
tnect wauld be useless. The principle for 
ucb I contend is alniosL self-evident. Ac tjiat 
nbts might as well, with liunie, doubt the 
Mt/euce of a God; or with Berkley, deny the 
Ateuce of matter. Like them, Ix'fore he can 
nbtf he must distrust the elenientj4 of all 
uwning. intuitive sentiments of his mind, 
seridcncf' of his five fiensen. The cons^litu- 
n 18 so plain, its objects so manifest, that it 
old bit difficult, if not impossible, toeluci- 
te this great principle by argument. I 
re only attempted a veiy crude and hasty 
dine. I shall add but little to it, lest by 
lltiplying words I should darken counsel. 
[f you had intended ouly to add four judges 
the court, so much of yuUr act as was neces- 
y for that purpose, although inexpedient, 
luld have been constitutionai. But this was 
t its object. You designed by it to remove 

1 "old judijes." Yi)ur parly could not 
ree during the pendency of the bill, on any 
wise construction of it. Some admitted 
It it could not have the effect of removing 
i judges; others insisted that it would "re- 
ptnize" tlie couil:, and thereby expel from it 
we who then filled il. The senator who in- 
doced it in the sennte conceded that it 
nild not remove the "old judges/' but de- 
nd that by withdrawing their salary and 
leiug over them Ci^ur others to control tliem, 
Bjr would bo compelled to retire. After the 
pelmture adjourned, your party had not 
reed on what constnicUon thr>y should give 
» act. Seeing that thvt court, of ap])eals 
Lild not bo abolished, many nf them argued 
ftt the court was only "re-organized,'' and 
itby this magical process, the judges were 
lueed to the statioiiH of private citizens. 
'en the act itself does not purport to be an 
olition of the court. On its face it only re- 
elH certain acts of assembly regulating the 
nrto, and all acts allowing salary. This is 



a tacit admission by yourselves, that the 
court could not bo aboushcd. 

But finding that the constitution provides 
that the judges shall hold their offices daring 
good behavior, "and the continuance of their 
court," yeu were compelled either to admit 
that they were still in office, or that their court 
had l)een abolished. And then you were 
driven to a dreadful alternative. In this ex- 
tremity, you chose to contend that the court 
was abolished. Yes, sir, in your own mes- 
sage you have taken that bold and alarming 
ground. The following ^s your language: — 
"The majority now deemed it necessary to re- 
sort to their constitutional power of abolishing: 
the court, and establishing? another composed 
of other men. That they nad this power they 
could not -doubt, because the constitution haid 
not brought any such court into existence, but 
the first legislature of Kentucky had estab- 
lished it, because the power of chaneing, and 
even re-organizing it, nad been once before ex- 
ercised by the legislature. Because the su- 
f)reme court, of the United States, as avowed 
)y the judges themselves, was created by 
co!igross, and because the ablest statesman in 
the latf^r body had declared that the supreme 
court wa^ as much the creature of legislative 
poT»'er, as the inferior courts.'* Thus you ar- 
gue before the face of the world, and in the 
very t3eth of irrefragable testimony, to convict 
your argument of falsehood, and yourself of 
wanton misrepresentation. Your main posi- 
tion is indefensible, and you know it. lOur 
reasons are all perversions of the truth, and 
you cannot deny it. 

What, sir, did you abolish the court of ap- 
peals? Did your ro-organizing act dare to in- 
timate such a monstrous import? Suppose it 
had said in plain English, "the court of ap- 
peals is hereby abolished," would not all 
America have been astounded? If you can 
abolish the court for one moment, can you not 
abolish it forever? And where then will be 
the third department? Where, and what 
then will be your constitution? Your legis- 
lature will be omnipotent; your courts will bo 
their servile tools and the instruments of their 
ambition. 

You may change your courts and your judges 
every year, and cive to the judicial office a le- 
gislative instead of a constitutional tenure. 
Then, sir, in the language of Mr. Jefferson, 
would "all the powers of government, legisla- 
tive, executive and judiciary, result to the leg- 
islative body." And he warns us that "the 
concentrating these in the same hands, is pre- 
cisely the definition of despotic government." 
He tells us also, that "it will be no alleviation, 
that these powers shall be exercised by a plu- 
rality of hands, and not by a single one. Oie 
hundred and seventy-tnrec despots would 
Hurclv be as oppressive as one. Let those 
who^oubt it turn their eyes on the republic of 
Yen ice. As little will it avail us that they 
are chosen by ourselves. An elective despot- 
ism is not the goveniment we fought for, out 
one which should not only be founded on frso 
principles, but in which Uie powers of govern- 
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ment should be ed divided and balance 
*moi]|r kCTersl bodies of raagistrscTi >s thai 
no one could tranicend Ihcirlegal limils with 
out beinc cfTcctuilly checked and rcitrsincd 
bj tbc otbcrs." 

Mr- Madison admonisiieB us thnl"lhe accu- 
mulation of all powers, logislitive, oieculive 
and judiciary, in the name bands, vhelbcrul 
one, a taw, or many, snd vbetber bereditBry, 
self-appointed or elective, may justly be pro- 
nounced Ihe very definition of 1; " "" 



^ Jated oat of office. 1 .. 

aboliskod, bccauKe it, (like OMre, andbr 
irae language) wnKordaiiicd bj- tbe coi- 
■""■*■ "■ -'■ — insisting Iba^ 



mentis •very wbere extending the Rpbi 

its activity, and drawing all power iulo ita im- 
petuous vort;i." 
In Ibo celebrated letter^! of "Publius," we 

find the following political Iceihdd: "Tlic com- 
plete indoptndsnce of (he courtH of jusiieo is 

pccaiikrlr essential in a limited constitution. 

By a limited constituti«n, I mean one which 

cootaina specified exceptions to the legislative 

autboritv; Bucb, for inatance, as tbat it nball 

pass nobillef attainder, no ex poit facto taws, 

and the like. Limitation! of tliis kind can be 

preserved in practice no other way than 

tbroagii cbc medium of Ibo courtH of justice, 

who8« duty it must be to derlaro all acts cuii- 

tran to t^e maDifest tenor of the culiatttution 

void. Wiihout thi^, all itie reservations of 

particular rights or privileges would amount 

tonolbing." 
Saw Tou see nomc of tho reasons wliy the 

eouventioD established thrte departments, and 

why thoy declared tiiat "tbora should he a 

supreme court." ic. And yet, sir, you boldly 

declare that Uiis court lias been alxiliRhed bv 

act of assembly: The simple fact Ibal this 

court is e&tabli abed an a check on the majority 

of thelegialature, would.of itself, u nans we ra- , - ,, ,--■ --a .•■ 1- 

bly prove, that it is not respouMble toorde- ^'™="' '»" 'b*? be removed, without he 

p^icnt on that majority- You aav. in de- ILH' convicted by two-third., of misbehavior? 

fence of your act, rfiat the legislature have I ? '"' ''"""'""'""'/l'^,"?' '"■'?S ^ OU into I.- 

hen^tofore Mt. us precedents. ! dwv it. and '"? "' E""''""'-. ''"t " *>rougbt your offic- mn- 

challenge you for the semblanceof proof Ton ■''^'"K- .. i- ^ 

know llal no act of assomblv ever turned a , ^'" '"".J"' l? ""P '^^ ''^""'^ of your blau 
judge of the Buprenie court out of office. der« and mistakes, you assert that the majoniy 

V .1, ..v - f.i ti ■ ''Imlnbed llie court and cjlablished anolbt.- 

v-Maayjba, the supreme courtotlhe Union |^,,„p(^d of ^],(,rn.er.. Here yoTi admit lb»; 
ii aat not the court, but the iiicn who *er? 
abolished. 



n only be removed by ii 



jifiu-hmeot. 

You lay that the ablest statesmen in con- 
^reA<^ declared that (he supreme court wasu 
rnucli the creature of legislative power as infe- 
rior courts. Who wcro they? Giles was (1 
believe) Ibe only man wiici Venlurpd to niter 
"ucb au absurditv. The federal party reain- 
r'll the right to abolish inferior counn, by as- 
suming an analogy between Ihcin and tbesu- 
pfeme court. The argument was imposing, 
and the republican party combatled it, by ad- 
miiliiig tnut judges uf the supreme court 



there was no anologr between the iiiferiOT and 
supreme courts. They said tliat the suprenK' 
court, being established bv the constitntiou, 
cnuld not be abolished by eoogross; butlhar 
(he inferior courts, being created by coogrrtf. 
cDuld ho repealed. Ail this you know; and 
yel you publiih tothe world in your message, 
that congress has exercised the same power 
n*hich your parly has ottemptedlo eierl,aD<! 
that ilie ablest s'latesmen have c«iitended lh»' 
congress can abolish the supreme court! 

You say that the coiJ4tituti:iii did not briig 

the court of appeals into cxinteiice, but thr 

this was done by the first Icgislalurc ofllf 

Does thnactoflhelcgisla'.ure create tb' 

. acknowled)^ ita anterior 

its provisionH prcBuppW' ■ 

eationT What legisliire 

court of appeals under Ii' 

of 'aGT Tliis constitution rec<^- 



tt! Does il 
.!..iicer Do not 
cim^titiitional ci 



iwlcdged it 



congress. Do you Iwllevo thisT Do you not ,bolished. You confound the court with tlii 

- n Iho late case of Osborne vs. the iuHiTPs of the ~" ' "" " 

rt decided thai inoiher court 



know that in (ho late ease of Osborne 
United States, th^supremc con 
"the constitution establishes tlie su]>remo 
court, and esiablishcs its jurisdiction." 

You say, that coiigrcitt hxs removed from nfr 
fice federal judges, bv ordinary act of legisla- 
tion. True; but w6at JudgeaT Were thej 
judges of tb" supreme court, established bv 
tha conatitutiDU, or were Ihev judges oF inferi- 
or courts, created by nc! of congrussT Von 
are not so stupid as not lo perceive the dis- 

as not to know that it wa^tlhese inferior caiirtA i n 
which coiieress aboli«lied. Who cvcraticmpt- '- ii 
ed to abolish the supreme court? The man |i! 
who should ever propose to do it would beciis- : I hold 



— ., _. establidmi 

composed of other ioenl that >. 
the judges constitute the court, and bv :e 
moving Ihcm the court is aboliebed, ainl bi 
establishing another court they are remorid 
In this precious confession, you either h* 
Iray your inexcusable ignorance, or show A' 



foot of '■ 



■■arsaniiatioii." 



surrendered the question, sir. The co'ir i- 
— ibolished, and consequently the iudji 
he pei^Ie. 



illice. And h 



'ThepiiwiT 

an arhitrarv power. Thov are the trnt:.^- 

the nwrerr''of the estule ' The fee siU't ■■'• 

"'his is the opinion of Junius; aU 

i_ r - - I be orthodox, the opinion of Wi! 

graced. Mr. Jehcrsun, whose priv.ite letter li« Alston to the contrary notwilhnanijiiii: 
your party publiahed, and grossly perverted, [When the people who know who this Willii 
expressly deelarea therein, Uiat judges of the | Al.ton is, and how yon exloned hia poerili 
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and fnlaome letter, thej Trill know how to ap- 
preciates his statemeDtH. And when they 
learn that he is almost the only man in the 
union, out of Kentucky, who holds those wild 
opinions; when they hear of tlio innumerable 
letters from other, and wiser, and better men, 
contradicting his assertions, and expressing 
the opposite opinion, they will know how to 
estimate your folly and your motives for pub- 
lishing his rodomonladc. Mr. Alston's puny 
assaults will not shak^ our constitution, nor 
change our opinions. The oue is stable; the 
others are derived from higher sources than 
Alston's ipse dixit. We derive them from 
Qod, from VVashineton, from Madison^ from 
Jefferson, from our fathers of the revolution, 
from our experience and our constitution. 

Were I a Lvcurgus. I would swear the peo- 
ple by their religion, their household gods and 
the ^aves of their fathers, never to violate 
one (letter of their constitution. 1 would en- 
join on them as a sacred duty, to treat, as their 
enemy every man who would attempt the in- 
vasion of its principles. Uur father'-, ven- 
tured their lives for tne privilege of making it, 
and w«; would be degenerate and apostate 
Ronsif we would not ofler up ours in its defence. 
If we suffer it» degradatiou, wo aro unwortJiy 
of its blessings; unworthy of the patriots who 
gmve It to us as our richest inheritance, and 
unworthy oi the miliioiis now living, and the 
^nerations yet unborn, whose prayers arc as- 
cending, and will, ages to come, ascend to 
hearen, invoking the smihjs of Providence on 
the cause of constitutional liberty throughout 
the world. A FLEBIAN. 



TO THK GOVERNOR KLECT OF KEN- 
TUCKY— Xo. IX. 

"/n teiidom, steadinets and judgment, the 
people have greatlif the adtanta [re of FRINGES. 
For this reason, the voice of ihc people is com- 
pared to the voice of God." 

WhateTer you may *ay, or whatever you 
may think oV the f>eople's conKiitntion, you 
are only one of tlirir servants, and should sub- 
zntt to th«'ir superior judgmfnt, and obey their 
▼oice. The governor who shall contumacious- 
ly defy the people's deliberate will, and arro- 
gate tAe right to control it, would, if lie could, 
be a tyrani . 

The people who ma«i'.» the constitution, and 
for whom alone it was made, ouijht certainly 
to be presumed the best judges of the ends for 
irhit'h it was designed. They ought to know, 
whether by that constitution, three depart- 
ments of government were establitihcd (jr not. 
They certainlv do know wlieiher each depart- 
meet wan instituted a-* a check on th'* others, 
or whether two of them were created only to 
overnile and hubjugntc the third. And, sir, 
they do know, and it is their interest and duly 
to Know, whether the third department fs 
theinii, or the creature and property of their 
governor and legislature. Yes, sir, they know 



better than you, or UM2e Willis Alston, wheth- 
er their court of appeals is the sturdy off- 
spring of their will in convention, or the rick- 
ety bantling of executive and legislative pro- 
creation. 

You have endeavored to adopt this court as 
your own, and to fnibject it to your tutelage 
and dominion. But the people have detected 
you in the stealth. They nave caught you 
Jllagranti delicto, and after a patient and 'im- 
partial trial, they have pa<»sed sentence of con- 
demnation on you and youraccompliccs in the 
illicit deed. 

They say that the court of appeals is, and 
shall continue to be, under their paternal care, 
and that vou shall have no centrol over the ^ 
court, and no other control over the judges /of 
the court than what they have given yon in 
the constitution. If you are not satisfied with 
what is thus given, you must wait nntil the 
people revoke their lottor of attorney, and by 
a new or amended grant, confer on you more 
power. , 

If you have no respect fof the patriarchal 
counselsof Washington; if you will net yield 
to the concurrent opinions of Jefferson, of Mad- 
ison, of Hamilton, of Henry, of Mason, of Jack- 
son, of Nicholas, and the host of patriots and 
statesmen who achieved our independence, 
and consolidated our liberty, and the blended 
effulgence of whose names nils up the "milky- 
way" of our political hemisphere; if you re- 
gard not the sentiments of other states; if you 
will not listen to your Shelby, your Bowman, 
your Taylor — all of whom were soldiers of the 
revolution, and tlie last of whom having been 
a member of the tv/o conventions of Kentucky, 
observed, in an apostolic address, last teesion 
of the legislature: "Mr. Speaker, some gentle- 
men have said, thev believe the re-organizing 
act i.^ unconstitutional; sir, 1 KNOW IT TO 
BE SO." If you will not respect the opinions 
of the soldier or the statesman, of the living or 
the dead, there is a tribunal before whose au- 
gust bar your stubborn neck must bow, and 
your stiff Knees nmst bend; the people of Ken- 
tucky will be respected; their voice has been 
hearcl, and it will be obeyed. For although 
you are high in office, you are but man, weak 
man, frail and fallible. Emperors and govern- 
ors are often very weak men, and are F^eeu to be 
ao when stripped of the factitious glare of 
power: 

"Unbounded power and height of greatness, 

jjive 
To kings that lustre which we think divine; 
The wise who know them, know they are but 

men, 
Nay, sometimes weak ones, too." 

Motives of ambition may prompt yon; the 
people feel none such. It may be your interest 
to do wrong; it is always theirs to do right. 
This is proven by the nature, and very exist- 
once of ourfreein^litutions, and is fortified hy 
our experience. If these evidences of popular 
rectitude aro not satisfactory to you, allow me 
to add the authority of a great name. In Ca- 
to'e letters, you may find on this subject the 
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fallowing just and eiUightenedsenUmenU: I ^ that the court of appeals cannot be 

atiacertam that the people, if left to them- 1 aboUahed, except by a new cWTention. and 
Holves do t?:<;iieranv, it not always, judge well, that necebsarilv, rour act of reorgani«ation ha» 
I hey havy their five benMos in as great pcrfec- no cflfect on the judges of that court. And if 
tion a. have those who would treat them as if our opinion were destitute of the auxiliary 
they had none. And there is ofu^ier found a supportof the plain import of the constitution, 
greai genius carrj'ing a pitchfork than carrying land of the almosi uni^imous concurrence of 
awnitestatl. ,• . , , x- the politicians and people of the whole union 

'qhepeoplehavenobia. to K. knaves, ^.o _if ^ ^tood alon«, unpropped, it is cnougb 
ambition prompts them; Uiey have no rivals that it is our opinion— the d^iou of the pS>- 
for place no coinpetiiorst., pull down; tliey . pi^ on the meaning of their own forniofior^ 
have no darling child, pimi) or relation lo-ernment. This ought to close all controrel^f. 
raise; .hoy have no occa.sion for dissimulation ^ is stronger tliun argument; it isoverwheli- 
or intrigue; they can servo no eud by faction; ' jnj, authorit v. 
they have no interest but the general 'interest." . t? * • j i 

This language is forcible, and applies well. ' ^f «r™i"«d; however, to pursue your career of 
You might even vet profit by it, lY you ^ill | ^ ;¥^*'""*" ""'"j'"^' """? ^"^ convince the pto 
consider it seriously and apply it iustly. For ^^ ■ i ^*^"' r "^^ ^^^^'. ^"^^'^ ^*^ ^^^^' '" 
not heretofore having don., so, you have ^l"' . cxtreiiiitv of your madness, you import 
blun<lered and wandered far from the path of [V<?»fe'» a|^l- ^ ^" J"T°^*1^, »"^ have obtained 
duty, of honor and of patriotism. Comeback; ^}^ a«»i«tance of W illis Alston, of Xorth Car- 
relent; submit to the people, and assist (as it ^ '"*• . J'o^J^ope. with his assistance, to 
i« your duty to do) in carrying their w'lU into «^"^»J>ni2o Kentucky, and overturn her 
effect, and you mav dosomething towards les- *"^""*^"- 



rev- 
con- 




fer, sou of tlie morningl How art thou out 
down to the ground, which did weaken the na- 
tionsl P'oi tnou hast said in ihy heart, I will 
exalt mv throne above the stars of Gt>d; 1 will 
sit also upon the mount of the congregation, in 
the sides of the north. 1 will ascend above 
the heigllt^i of the cloud.-.; T will be like the 
Most High. Yet thou ah alt be broujrht down 
to the grave, to the sides of the pii. 'J'hey 
that K«_v thee shall narrowly look lipon thee, 
and consider thee, saying, 'is tliis the man 
that made the <.arthto trernbh.?'" 

Such would be the fato of any govjn.or. who 
fchould ever presume to set himself uj) above 
the people who matle liim, and exalt himself 
and stiitv'llitfs p.1m>V(! the constitution, which 



by instinct. I do not know that I could ex- 
plain to your satisfaction, the reasons of mv in- 
vincible' hostility to Mr. Alston's tuition.— 
AVirh me it is an affair of sentiment, more 
than of reason; it is a sort of *'j« ne »ais 91101," 
I feel it strongly, biM cannot describe it. Lest, 
however, you may ascribe improper motives 
to mv remonstrance, 1 assure you tliat I am 
not influenced by a recollection, that Mr. Al- 
ston submitted to a horse-v/hipping bv John 
Randolph; nor by any suspicion that he mav 
bo the scm- in-low of Aaron Burr, or a relative 
of Aaron Jiurr'sson-in-lavr. In whatever de- 
gree of propinquity he may stand to Burr's 
son-inlaw, he mighi siill Ixj'honest, because it 
has been said, that the hon-iu-!aw of Burr 



jir. 



with impunity, re«*i»«t our construction of our 

ovHjstltution. ,. .._ ^^ ,^ „v.*««^, ***. 

We, the people, have declan-d, ;hat we. and his cen.-uires, (;r his .-TdWce", ">: 
not you or your legislature, spoke into being [What right had you to employ him as our aic- 
thft court of appeal; that It is oonst'tutional, itator or instnictor? Are you not BufficientlT 
not le^rislatiye; that its origin is coeval with dictatorial? And have you not around you 



— Alston Is ce/.ainly very pragmatical. 
V»'hat right has hu to obtrude nis arguments, 

on Kentucky: 
im ad our die- 



the constitution; that its existence wai fnna 

tha 

j)ei 



it da^e actu.ll, not potential; that it has de- 
^ ided o'i llie j.lability i«f the censtitulion, 

and not on the vacillations of lei'isiative will 

_ . . - . ~ _ 



many idle men, who arci.ir belter i[ualifieS to 
bcvuur r.'^sistant.^, ihn.i Willi.-. AI-:,>m? Sir, 
to l>e plain with you, we iiuve ••stL up" fiw 

- -V .'- ,-" - T" "-^ .ourselves, and do no: inrtnd to Ik- ruled bv 

In line, sir, we, the umpires of your own you, nor taugh; by an v foreign or d<»ine<*ic Ini- 
choice, and the arbiters of the last resort, have | poster. We have been under your guardian- 
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Hhip too lonjr already. **We havo paid dear- 
ly for the wliistle?" 

In sober seriousness, sir, paid on mc for in- 
quiring how you procured from "Willis Alston, 
his *'8et Rpeech" on our govermcnt, our parties, 
and your message ? Did you ask him to make 
a speech for you? You would gratify the cu- 
rious bv publishing your letter to Mr. Alston, 
which 'brought forth' his long and silly letter. 
Did you publish his letter without hiis author- 
ity. If you did, he ought not to complain, 
because ne might have known, that there was 
dangci of its exposure by you, imlcHS you 
could hare believed that it contained **calnn€t 
tterete." 

I am disposed to believe that the leUcr was 
written for Publication; ib carries on its face 
eridence ot careful preparation for the public 
eve. If it were written for publicatien, Mr. 
\Villl8 Alston has been guilty of an impudent 
intrusion on the people of this state, and de- 
serves caatigation. When ho becomes i)oliti- 
cal knight-errant, he must expect nothing but 
dension and contempt. Wa.s Mr. Alston's 
t letter the only one which you have l^een able 
to^rocurc in all North America? I suppo.-je 
no, for if you had another, you would have lost 
no time in giving it publicity. 

Mr. Alston has rendered himself very ridic- 
ulous, by the letter which he has written; and 
^ou are no less so, for extorting it, and expos- 
ing it by publication. So far as he has dealt 
in assertion, he is evidently and notoriously 
incorrect. When he attempts to reason, he is 
not more successful. He has shewn thai he is 
in total ignorance on the entire subject of his 
letter. 

Our judicial controversy is not like that 
"which was agitated in congress in 18052. The 
principles involved in the two ca?cs are entire- 
ly dissimilar. Congress abolished inferior 
courts, which had been created by act of con- 
gress; they did not attempt to abolish the su- 
prc*ne court, which is engrafted in the consti- 
tution. Why did they not? Because they 
knew ihcy could not. They had the will, but 
lacked the power. Wa^ not John ]^[ar8hall 
then the chief justice of that courts And was 
be not obnoxious to the resentments of the re- 
publican, aud then dominant party? Were 
not other judges of the supreme court, equally 
as obnoxious as the chief justice? Why, tlien, 
were they not expelled, oy an abolition or a 
rcorgauizalion of the supreme court? Why 
did not congress pa<^s an act, declaring that 
•'the supreme court is hereby abolinhed," or 
that *'alilaws in relalivm to the .suprciue court 
are hereby repealed, and the same arc hereby 
re-enacted? " 

The wise republicnn statesman of that day, 
never had thought of your hocus pocus mode 
of Judge breaking. It was too shallow an ar- 
Lince, too low for grave itateMaL'n. They 
knew that it would \>e perfectly ridicul')us. 
Such a project was, therot'oro, not even hint- 
ed at. it would have been scouted as the 
offspring of a deranged mind, or a wicked 
heart. 

The conititution of the union, like that of 
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Kentucky, declares, that "tlie judiciary pow- 
er shall be vested in one supreme court, and 
such inferior courts," &c. It gives to congress 
the power to establish inferior courts, but none 
to creato a supreme court; that iw ordained im- 
peritavely by the constitution. And any and 
every court which shall be established bv con- 
gress, or by our state legislature, must clearly 
be an inferior court. If, therefore, your famous 
act be valid, if it i-stablishes your new court, 
that court ii an inferior court, and its ^decis- 
ions, like tho«e of other inferior courts, must 
be subject to the revision and correction of the 
supreme court or court of appcrals. The leg- 
islative court is "ex vi termmV inferior and 
subordinate to the constitutional court. The 
|)ower of the legislature to erect inferior courts 
IS unlimited, and is illimitable, except by a 
sound discretion. They may, therefore, estab- 
lish a Desha court, a Barry court, or any other 
court however anomalous or nondescript; and 
they may christen it "the court of appeals;" or, 
"a court of appeals;" or, "the court of the star 
chamber;" 'the governor's court;' "the people's 
court;' or give it any other name in the re- 
organizing nomenclature: but it is, after all, an 
i.vrauoR court. There can be but one court of 
appeals, and that you cannot abolish. The 
constitution only gives you power to erect 
and establish inferior courts; and, therefore, 
all courts erected and established by you, 
must be inferior courts. 

Circuit courts may bo abolished, 1st. Be- 
cause they were created by an act of assem- 
bly* 2d. Becau«»c they arc inferior courts, 
which the legislaturo may "from time to time 
erect and establish;*' 'dd. Because experience 
may prove tJiat other systems aro more suita- 
ble. The circuit judge holding his office, 
during good behavior and the continuance of 
his court, must, although he behave well, go 
out i)f ofiicc when his court cctisefi to exist — 
because, there being no circuit court, thire can 
be no circuit jud'^e — there cannot be a judge 
without a court, juthough thi.To can be a court 
vrithoul ajudge. To txeiuplify this, suppose 
a former jud^e of a district court should now 
claim to be district judpo, every r.ian would at 
once say that he cannot bo judge, because 
ihere is no district court. But there arc cir- 
cuit courts; and supnoso that Judge Shannon, 
one of the circuit jud^jes, should resign his of- 
fice, is there not still a circuit court in his cir- 
cuit? The court exist**, whether tlicre is a 
judt^e or not. 

liuL none of these considerations applv to 
tho court of app4jals. It can never be aliol- 
ished by the legislature; nor can any other 
be Kub.>'iituted in its Htcad. And therefore a 
judge of this court can only forfeit hix office by 
misbehavior — pass what law you will, there is 
still a court of appeals — its iuentiiy is never 
lost — its fxistence can m ver, for one moment, 
bo suspended. And consccj^ueiuly he who was 
once ajudge of the court oi appeals, and who 
has not resigned or been removed by impeach- 
oient or address, continues to be a judge of 
the court of appeals; because the court is still 
the court of appeals, and because he is entitled 
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to bis office while ihc court of appeals bIisL' 

He who csnnot perceive this pluiadilTercnri' 
between the supreiue and inferior courts, muvl 
be iacipablc of dincrimiiialiun or snaljaia. 
Nothiii|r. to mj mind, could be more palp able, 
than this radical diKtincLion in the origin and 
deration of the two courts, and the tc:iure of 
tbcir ofGees, In cvrt^ eifcutinl attribute of 
fxialeacc, [he CDurta differ "loto ctio" — aa faros 
tbe besveaa from the carlli. 

But none are so blind as those wba aill not 
■ce. Von are rusolrcd to sbutjour tjaf, that 
you may nalhavo evtn a twilight view of Ihi- 
BUbjecl. And emplojing as vou do all jour 
rasourcf s to find apologiea for oDofounding ihp 
two courts, it ia iiot wonderful that Kome or 
yourpsrlj havti convinced theiQselves that th< 
court of appeals is aa deslnictibloaatheioreri- 
wr courts, for we are informud by Terence 
that 
" Vcrum putei haudaegOTt, quad j^ldt tipictai.' 

"Tpiu believe that eagerly which you hope 
for earn oatly." 

But many of you have had too much light 
to plead this apology. You do tue. You kuow 
tbat jaa are reKiHtiiis the e£ful(icDce of Kolar 
light; bui your pride and ambition will nut 
suffer you la aekoowlcd^c your errori. You 
Lave gone »u far aa 10 coiieiJer retreat perilou* 
and iguominious. J n this, however, yuu de- 



Then Ur.' Willis AUtun' 
you DO consolation. 



V too late to re- 
and forever. 
Duff will afford 
maguaiii- 



mouatoacknowledgc, than topersist 
— It ia better 10 fomate 'lyoiir way'" than 
rsuu it to destruction. It will lie much 



to pursue 
more f'- 
legeoui 






B advt 



eventuallj 
iu,eTennow to repent, than 10 ui< 

^ . . Tt> such as havu committed tin 
■'unpardonable sin," there ia no hope. Thesi 
are few, and "have xinued against, light und 
kuowlcdge." They have fanned ihu fiamc u\ 
discord nndpreTeiiledilsuilinclion. Whclh 
er you are one of tLcac, your 
may decidi.'. Whether you are or urj 
bound to aay to yuu, aii well as to tbeiu 

"You have not, as good patriots she 



yourselvcfl; preferrin;j f\ 



The public good, b\it yt 

Factious amouK yourselvi 

Toofficesaod hor 

Tbe elemcuta of aaving policy. 

But deeply skilled in all the principles 

That uihcrto di-slnictioQ." 

To PKalt yourselves, you have endeavored 
[0 bear down every bnrricrwhich checks your 
ambition, and opposes your absolute dominion. 
You tremble in thepresonce of a pure and in- 
dependent court. You want a subservient 
court. One, the judges of which will be de- 
pendent for ofhce and for bread on your boun- 
ty. And if you could succeed in subjecting 
theaupreme court to your will, you might ecr- 
loinlj atlaio your objecta. Ton might than 



have Beolian judges whom Hosiod calls "dc- 
i-Qurers of presents." You might then hate 
the ancient EngliNb courts, iu which suiicri 
paid tJiiL'i to the king for his favor at fobear. 
ancc. Such courts as those of Edward III, 
whero hirt mistress (Alice Fierse) exerted v> 
much influence, that it became Dccessaij id 
forbid her interference under pain of baiii9)|. 
men'; such courts a» those of Charles II, is 
which a Kentucky Charley may employ hi) 
purchased influence for the party whose piitw 
IS lungi'sl ; such courts as those once so madi 

SrostJtuteii by Bishop Laud, ta to kindle a 
amc which could only be cx;iagui»hed by 
blood; such courts aa those of revoiutionaij 
l^raiiee. bv whose sentence all were decapi. 
talcd whuVould not bow to the ruling faction. 
DoL's your nmbiliiin require ijuch engines as 
the?c': Such you migh'. have, if you can cou- 
verttlie lourt iif appeals from a constitutioita! 
iiau B k'gislalive court. It would then not be 
tbe court of the people, but the son'ile tusirc- 
m cut of faction. 

But Ibaiihs to th> tutelar geninii ofocrtoui^- 
try, we liavo a constilutioii, which, while it 
lives, can secure us from such anarchy. Th>: 
constitution ii^ confided to us. the people, ud 
w'j will,l trust, do whatever is proper for vin- 
dicating it* intugrilj and sustaining its su- 
premacy. We have the power, and it is 0:: 
duly to do it effectually and promptly. 

"In the situation in which we t^land. I sfr; 
no niher way for the preservation of • decec: 
altentiou 10 the public interest, in the repre- 
sentalives, but the intcrpo.;i lion of the body of 
the people, whenever it shall ap|>ear bv some 
llagranlaiidiioioriOHSact, by come capital in- 
novation thai therepri-senlalii-ei are going w 
overleap the teiices of tl.e law, and 10 intro- 
duce an arbitrary power." Buau. 

"Whenever the legislatvre shall, either bj- 
anibition, fear, follv, or corruption, endeavor 
to grasp ihemiielvGF. or put into the bauds uf 
another an absolute power over die lives, lib 
erries. and estates of the people; by this breacb 
otlrual, Ibey forfeit the power the people pu'. 
into tlii'ir linndn fur quite conl-rarv eiid>. 
What 1 have said here concern iiij; ihc'l«{-isli 
livi> in |;i'neriil, holds true ulsi) conceruinzlhv 
-.,. ■■ . leculor, WHO ACTS COSTRAHV 
■' ■ ■ ■ ,'liUST, WUEK HE EITHEK O- 
I ■ HE I'ORCE, TREAtiUKKOROF- 

■ K TH;; SOCIETY TO CORRrPT 
TEK refbb:sentatives. ASD UAIN 
THEM TO HIS PURPOSES." Locu. 

The foregoing sentiments are re-eehoed b 
our ears by Mr. Madison, in hia preamble t^- 
the celebrated Virginia resolutiuiis of 'S^ 
And iti that memorable document, he mci.1- 
over tells os, ihat WHENEVER THEEE I- 

A CONTEST bp:twees the DEF\BT 

MENTSOFGOVERNMEKT.THE PEOPLE 
ALOXE CAN SETTLE JT. AND THAT 
THEIR DECISION. WHATEVER IT BI. 
OR HOWEVER GIVEN, MUST BE FI5AL 
AND IMPERATIVE. 

You are mistaken, air, it you auppose dm 
you wUl promote your own intcrett or hwpi 
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neM, bj jour crusadt againflt justice, order, l Here is a faithful picture of an arrogantt 
and the constitution. Lwik around jou, and self-sufficient, ignorant ruler. Does jour 
behold yonr situation. Listen to Fenelon and 'conscience tell you, that in jou maj be seen 
learn wisdom; this is his language: "Of all, its original? If it does, joumaj jet profit bj 
men, that kins is the most unhappy who be- 1 its euiibition. If you will still continue 
lieves he shaO become happj by rendering . blind to jour condition, and cling to jour 
others miserable. His wretchedness is idols, I tru8t that the people next August, in 
doubled bj his ignorance — he is indeed afraid their majestj, will proclaim to joa ana them, 
(o know whence it proceeds, and he suffers a in the language of Cicero: 

paseions, and an utter stranger to his dutj.*""*^*""^'^^^^^* 

He has neyer tasted the pleasure of doing' "Perish that power which has been ob- 

good, nor been wanned to sensibilitj bj the tained bj eyil means, retained by similar 

ehArms of virtue. He is wretched, but the practises, aad which is administered as badly 

wretchedness that he suffers he deserves, and as it was acquired." This shall at least be tbd 

hb misery, however great, is perpetually in* prajer of A PLEBIAN. 

crpaaing. 

1« 



« 



PRELECTION. 
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Thi friends of ''the American SyBtem" in the United States having re- 
solved to hold a National Convention at the Capital of Pennsylvania, in 
the year 1827, for consulting as to the most prudent platform of protec- 
tion by a tariff, a local Convention in Kentuclcy, in July of the same year, 
appointed Johx Harvey, Thomas C. Howard, James Cowan, Richard H. 
Gimnr, and George Robertson, as delegates to represent Kentucky in the 
Harrisburgh Convention. All of them, except Mr. Howard, attended that 
Convention, and, after its adjournment, made the following report to the 

Eeople of Kentucky. The principles therein illustrated — had they not 
een superseded by the Compromise of 1852-3 — would, as many states- 
men believe, have established, before this time, a degree of national 
prosperity and independence which would have commended, to general 
approval, the proper policy of protection prudently applied to Young 
America. The report presents an outUne of the principles and policy 
of Mr. Robertson, who — though he always advocated the power and ex* 
pediency of protection, properly discriminating as to subjects, and time, 
and degree — never voted for any tariff bill while he was in Congress, on- 
ly because all of them were, in his judgment, so framed as to operate 
ui\justly and rather destructively to the proper ends — ^that is, national 
wealth, economy and equality. 

Reviewing the past and contemplating the present, many wise men 
believe that the compromise with nullification was barren and unfortu- 
nate to conservatism, and still more think that had anv Compromvfe been 
proper, a paralysis of American protection was too high a price. 
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TO TBE PEOPLE OF KENTUCKY- 



Fbllow CiTtnifi: — 

In undertiJ[iDg to fulfil the expectations of 
thoMbj whom we were appointed to represent 
Kentuckj in the conrention lately held at 
Harrisburgh, we were certidnlj influenced bj 

'no other consideration, than a sincere desire 
to contribtite, as far as we were able, to the ad- 
Tancement of a cause, which is essentiaUj 

, identified with the future welfare of our coun- 
try. To ameliorate the condition of the far- 
mer and excite domestic industry f generally, 
were the only objects of the convention. It 



We were not insensible of the honor eonier- 
red on us, nor anmindfiil of the reepoosi- 
bility incurred by its acceptance. If loager 
time could hare been aUowed for a man gen- 
eral expression of jout approbation of theoEb- 
jects of theconrention, and the choice of yeor 
delegates, we would have been gratified. But 
feeling the necessity of a representation from 
our state, and belieyinff that you con Id not be 
otherwise than fayorable to the invitation d 
PennsylTania, we did not hesitate, at thehai- 
ard of personal inconvenience and pecuniary 



was an able and venerable body of 100 men, ! loss, to repair, without delay, to the scene il 

» If* -*,_* ^» ^^_ _ ▼▼_ _• iL- 1 1 J.i:i i.:..— 1 A_ !_'it j!_A« ._» 



from 13 states of the Union, who had assem- 
bled on the 30th of July, and adjourned on the 
5th of August. One of our colleagues, (Mr. 
Howard) aid not attend. 



deliberation, and co-operate withdistinguish' 
ed fellow-citizens from odter states, in derisisff 
and recommending sucff measnrea^ aariioald 
be detmed mast suitable for th« rdUaf of oo^ 
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■affering indnitrr, and the useful applicatiou 
of our Tast and aormant refoarees. 

The power to protect agriculture, commerce, 
and manufactares, the three great elements of 
national prosperity, has been exercised bj con- 
gress and acquiesced in by the people, ever 
since the first session of the national legisla- 
ture in 1789. And the policy of its applica- 
tion to many of the brauches of those three in- 
terests, had not been questioned. Gen. Wash- 
ington, Hr. Adams, Mr. Jefferson, Mr. Madi- 
ison, Mr. Monroe, Qen. Hamilton, and most of 
cnx distinjzuished statesmen, have ureed tiie 
exercise of this protective power, and the ben- 
eficial results of its Judicious application, arc 
practically exemplined. To the provident ex- 
ertion of this benificent power of protection 
by a tariff, the United States arc indebted for 
me prosperity of many branches of American 
enterprise— naval, agricultural and manufac- 
turing. 

Our tonnage has been protected by a dis- 
eiiminaling dutv of 700 per cent. The growth 
of cotton and tobacco, and the manufacture of 
engar, have been encouraged by hieh and (to 
the consumer of the latter particularly) sin- 
golarly heavy duties, with the avowed object 
of protecting the domestic article. The maii- 
nftctare of glass and salt has been eucour- 
eeed by duties unusually high; and to the 
wnolesome protection of a tariff our success, in 
numy manufactures in which we are now un- 
rirafled, is justly ascribable. 

Our cotton manufactories have attained their 
pteeent maturity and surprising success, in a 
few years, under the cover of "a judicious tar- 
iff";" and now supply not only our own con- 
sumption with better and cheaper fabrics, by 
at least 50 per cent, than we ev«;r bought from 
abroad, but export to foreign countries to the 
amount of $4,000,000; thereby, to that extent, 
enriching our own people, and advancing our 
own commerce. 

Deplorable indeed would be the condition 
of the Union, if after the people of the states 
hsTe forbidden their local legislatures to im- 
pose duticTS on imports, or to regulate com- 
merce, either foreign or among the states, and 
have delegated those powers to congress, tlicre 
should be no lodgment of power anywhere, to 
protect their agricultural and manufacturing 
industry and capital, by laws regulating the 
Importation of foreign products, and counter- 
acting foreign legislation. 

The states have only surrendered, they have 
not annUiilated this power. It is inherent in 
every government, and has been trauKlated by 
the people, in the federal constitution, to coi.- 
ereas, a saifer deposituir of such power than 
the state legislatures, oecause ita legislation 
will be more uniform, comprehensive and ef- 
fective. Congress is expresldy vested with the 
power to regidato commerce, and to lay and 
collect taxes, and to impose duties. "Regu- 
late commerce" for what purijoso? No other 
or more cireomscrlbed than the general wel- 
Un, subject only to the qualification of uni- 
ibrmlty among the ports of the respective 



states. Has not congress all the power on that 
subject which each and all of the states 
possessed before the adoption of the federal 
constitution? And did not each of them ever 
have the plenary power to regulate commerce, 
by duties, in such a mode as to protect their 
own industry and capital against foreign mo- 
nopoly^or even competitionf The general gov- 
ernment is now the trustee of all that state 
power. And the people have a right to expect 
and require that tne mat trust will be faith- 
fully fulfilled to the mU extent of their inter- 
est and proper independence. 

The legislature ot our parent state (Virginia) 
however, at its last session, influenced by sen- 
liments inexplicable by us, bat animated, as 
we belibve, by a misguided patriotism, denied 
to congress this necessary and familiar power, 
and denounced its exercise for the last 37 years, 
by every congress and under every adminis- 
tration, as usurpation and tyranny. The cham- 
ber of commerce of Charleston, as if by con- 
cert, cetemporaneously, or nearly so, announ- 
ced similar sertiments in a manner intended 
to rouse the opposition of the south to ikcfnin' 
eipU of a domestic tariff. And about the same 
time a distinguished senator of the south, and 
others of his party, spoke of the probable suc- 
cess of the Woollen's bill, as "a calamity mart 
i^ietive than war;** and to defeat the passage 
of the bill, or if ever passed, "to RESIST" its 
enforcement, they recommended conventions 
in the south, to defend what they seemed er- 
roDdou?:ly and unfortunately to regard as 
"totilAera iniertat9.** 

The friends of the woollens and other do- 
mestic interests in Peimsylvania, (than which 
nostato is more peaceful or patriotic, )surpri8- 
edand somewhat alarmed at all this unexpect- 
ed procedure, considered it proper to enoeav- 
or to ad(^t some pacific and rational measures 
for counteraction and self defence. And for 
this purpose, and this only, the people of Penn- 
sylvania recommended and solicited a conven- 
tion, at their capital, of delegates from such of 
tlie states as were favorable to what, }aj a new 
and appropria*^^ iiumcnclature, is s^led "the 
American svstem." Such portions of . Ken- 
tucky as had time to deliberate on this invi- 
tstion, determined to accept it, and chose us 
to represent your interesta. 

Wo neither solicited nor desired this employ- 
ment. The only compensation which we nave 
received fur six week's service, has been the 
individual pleasure and improvement which 
we derived from the interesting incidents with 
which our travel was replete, and the advan- 
tage of a cordial intercourse with men distin- 
guished for their intelligence and love of coun- 
try, from twelve of our sister states. And all 
the reward we expect or would receive, is your 
approbation, ana our own consciousness of 
having faithfully endeavored, at the expense 
of some toil and money, and much domestic 
comfort, to promote your best interests. We 
have no fear that we have been guilty of any 
incivism. The objects of the convention were 
those only which nave been avowed by its 
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friends. And Qiose objects have been fully I crease the growth and manufacture of hemp 
accomplished — as far as the moral influence of ' and flax to an extent which will be singular- 



the unanimous opinion of suchabodjof men, 
can be expected or should be allowed to op- 
erate on public sentiment or national legis- 
lation. Our time, while in session, was 
aedulouclj and exclusively devoted to the 
consideration of the best means of relievinfr 
Dstioual distress, and advancing national 
industry. Our deliberations were charac- 
terised Dj moderation, liberality and harmo- 
ny; and marked, as the result will shew, by 
no local intcreHt or predilection. Th'-y were 
— as they should have becn-^iu their manner 
temperate and decorous, and in their aims, im- 
partial and national. Whatever was done, was 
done openly; atid the best vindication of the 
convention would bo a publication of all tliat 
was said and done, and attempted to bo done, 
by the body collectively or its members indi- 
vidualljr. 

We will not commit our own dignity, nor in- 
sult yours, by noticing (for tlic purpose of 
gravely defending ourselves from tneir avpli- 
cation) the opprobious epithets which nave 
been uttered and published in reference to the 
convention, by some individuals of morbid 
sensibility and of more morbid taste. Nur will 
we notice, for any other purpose than to shew, 
that they have not escaped our observation, the 
reckless prophecies of dire calamity, with 
which others, not more enviable for their tem- 
per or sagacity, have essayed to alarm your 
fears anu awaken your prejudices. If such 
names as Jeremiah Morrow, Hezekiah Niles, 
Mathew Carey, Joseph Kitner, the venerable 
Judge Huston, the patriarchal Tibbets and 
Payne, and others which might be mentioned, 
cannot rescue the convention of which they 
were members, from unjust reproach, we could 
offer nothing to still the tongue of slander. 
We shall only add, on this subject, that we 
have done nothing but what every citizen of 
the United States ha8 the constitutional right 
to do, peaceablv and without annoyance or re- 
buke; and we nave done what we were called 
to do, in a manner becoming the dignity of the 
American people, and free from just exception. 

It is not treasonable or even presumptuous, 
to petition congress for a redress of grievances. 
And we shall only ask those who have ventur- 
ed to question our candor or purity of motive, 
to be careful lest, by the temper and object of 
their denunciations, they subject themselves to 
a more just and disastrous recrimination. 

The convention, as many of you will have 
heard, concurred unanimously m a memorial 
to congress, soliciting additional protection to 
the growth of hemp and flax, ana to the man- 
ufactures thereof---lhe manufacture of iron, 
and fine cottons, and the growth and manufac- 
ture of wool. 

The capacity of our country to produce hemp 
and flax, is almost infinite: and no statesnmn 
who will carefully examine the statistics bear- 
ing on this subject, can doubt that, with a very 
little additional protection, a domestic market 
will be secured, which will enable us to in* 



ly advantageous to the soil and i^iculture uf 
our country, and, as in the case of cottons, far 
bevond our own domestic and naval uses. 

buring the fiscal year 1^26, the following 
amounts of hempen and fiaxen fabric, were 
imported into the United States, viz: 

Articles not subject to the duty 

of 25 per cent., - - - ^2,757,080 
ThoRe subject to the duty of 25 

percent., 939^46 

Other hempen articles, excepting 

cordage, . - . . 



Total, 
Cotton bagging, 3,436,460 sq yds, 

valued at - - - - 
Twine, pack-thread, and seine 

twine, 326,640 lbs. 
Cordage, 1,613,604 lbs - ' • 



48;)00 

$3,764,781 

1,781,168 

60,827 
06,599 



$1,928,614 



Total, 

In the same year, raw hemp and flax were 
imported as fullows: 

Hemp 9,869,000 lbs, $351,757 

Flax, about 600,000 lbs, - • 72,000 



Total, 



$623,757 



For the manufacture of hempen and flaxui 
articles imported, 21,880,615 lbs. of hemp 
and flax would be necessary — which would be 
wurth $1,500,000 — requiring for their growth 
about 51,500 acres of laud, and giving employ- 
ment, in manufacturing them uonc,to at least 
700 |)ersons, and indirectly to a great many 
more. 

Within the last six years manufactories have 
been established in the United States, which 
already supply one half of our sail duth; but 
it is believed that thinr cannot be austained 
much longer, against foreign capital and com- 
petition and legislation f without some furUier 
support fhmi government. The duty now im- 
posed on the raw material is 15 per cent, ad 
valorem, and is no higher on the manufacture 
ed article. Add to this the fact, that England 
grants a bounty of Hb per cent, on the expor- 
tation of linen. 

How easv, from these facts, would it be for 
us to supply ourselves with the hexu]>eu and 
flaxen fabrics from our own factories? A small 
additional duty on the raw material and on 
cordage, canvas and cotton bagging, would se- 
cure to us our own market; the necessary effect 
of which would be, a greater diversity and 
productiveness of labor, some relief to our de- 
pressed agriculture — and more security, and 
independence to our citizens in seasons of 
scarcity and of war. 

The nouseof representatives of tho United 
States in 1824, passed a bill to allow a duty of 
4)^ cents on cotton bagging, but by the' un- 
lucky secession of a western senator, of high 
name and pretensions, it was unfortnnateij 
reduced to 3^. It is believed that the imme- 
diate xepreteatatiYes of the people spolca thilr 
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irill in passing this bill, and that it will not 
be long, under favorable auspices, before it is 
reiterated Tcith mure ^*ucces.s, and shall become, 
as-it should have done in IbS'l, the law uf the 
land. 

The prosperity of the grain growing states, 
has been declining ever since the peace of 1 til 5. 
Wc are deprived of our accustomed foreign 
markets, and have not substituted others at 
home. The conse(j[ui:nce8, uii might have 
been foreseen, are langaor and distress in the 
fairest and most prolitic regions of tlie middle 
and western states. The remedy is obvioutj 
and natural. It is two fold. — Ist. Increase the 
ratio of the home demiuid to the supply, bv 
ercouragtiig home manufactures, which wifl 
certainly multiply the number of non-produ- 
cing consumers — augment tlie demand for 
breadstutfs at home, t he only sure and stca<ly 
market — and, in a corresj)ondin^ dogree, re- 
duce the relative n umber of grain-growersj now 
oppressively redundant, and enhance the 
value of their productions. 12d. Increase the 
duty on importeil spirits, !io as to make it the 
interest of our people, as it should bo their in- 
clination aud pride, to consume less of foroigu, 
and consequently more of our domestic liquors 
distilled froni graiii. 

The foreign demand for on-breadstuffshart, 
since 1&18, not only been very limited, but in- 
juriously precarious and fluctuatiiig. The en- 
forcement of **the com laws," virtually iutur- 
diets the sale of our com and flour in Eugland; 
and by her recent policy England menaces thi; 
occlusion of her colonial ports agaiu»t liie ad- 
miflttion of our vegetable products. Before the 
colonial interdict (viz:) in lb2j, the exports of 
flour from the United IStato^ to all tlie British 
colonies did not exceed !i^23,000 barrels, — 
none could be nld in England: During the 
same year, our i^ain growing population 
boa|;ht of England nianufacUired articles to 
the amount of $7,500,000! And it should not 
be forgotten, that in the same year, the New 
England manufacturers bought aud con.<«umed 
62^,000 barrels of American flour, and lar^* 
quantities of our corn. Here is a domestic 
market already opened to us, U)') per cent, but- 
ler than that of England, before her new eo- 
lonial system was annf.»unci-d, and this market 
i% created by the growth of American manu- 
faclorieH under the genial and vivifying influ- 
ence of "a judicious tariff** This is an impt)r- 
lant fact, when it id recoUected that the gnizing 
and grain growing states contain alxnit ihree- 
fourtns of the p(»pulation of the Lhiited Sttites. 

In 1793 our entire population was about 4,- 
.jOU.OUO; in IbiMitwa^ 1-J,000,000. Yet in the 
fonner year tlie value of our animal and veg- 
etable exports exceeded ihat of the latter year 
—thus: 1793, l,074,<i3'J barrels of flour; 1^:2-1, 
996,702 barrelf of flour, 75,I0(; barrels of beef, 
and 38,363 barrels of p.irk. In lti24, (;i;.074 
barrel* of beef and G7,yii) pork. In 171)1-2-3. 
Ve exported 373,353 tierces of rice, aud in 
IriUQ-'i-A, only 301,0^ tierces. The money 
Value of the foregoing exports in 1793 exceed- 
ed tbaft of IbSM an 100 to 50. The valuu of ez- 



I ports was not given at the treasury before 
, 1803, since wliich, we are enabled by the 
■ treasury reports, toexliibit the following tabu- 




po- . - . , , , . , , 

1 00:). The intermediate ^ears exhibit a ratio 
iof progressive deterioration in the value oi our 
i exports, while our po]»ulatiuu has in the mean 
' time incre.'ised 100 j)er cent. 

The foregoing facts aie sufficient to show 
the consi^quences of depending uu a foreign 
marker, which we neither control nor regulate: 
and they iudicate thenee&isity uf a home mar- 
ket, stable and sure. We J-hould not depend, 
as much as we have done, oil fopi^n caprice 
and British legislation. We should buy more 
Ifroniourjwn citizens, and that will eiiablc 
them to buy more uf us in return. This kind 
of interchange will )k' mutually advantage- 
ous. It will make us feel (wha»j we really are, 
or should be,) as one people; and will promote 
our prosperity aud real indepeudcnce. 

The capacity i»f the United Stales to >»upply 
theirown market with irun, is indisputable. 
I run ore ii abundant in the east, west, nurth 
and soutli, and immense quantities of it are 
u««eless, for want of a demand, whilst we im- 
port \i. gely from abroad. The convention, 
therefore, — influenced by the same doctrine 
which governed all its determinations, (viz) 
that when we can .supply the raw material our- 
selves, we should aUo supply the manufac- 
tured the article, in all grades, even to its 
highest elalmratiun, — recommended a slight 
additional duty on lorjgn iron and steel. If 
this duty should be imputed, and have iis con- 
templated effect, it will augment our intrinsic 
resources in peace and in war, and in a shurt 
time diminls]- to the consumer the jirice of ar- 
ticles which to all clu»ses of society are indis- 
pensable. 

The complete and signal succe><s of our 
manufactories of coarse cottons, and the con- 
viction rer^uliiug from satisfactory infonnation, 
that the liki* jirotectioii by the government, 
will produce the like success to tlir efforts now 
making to manufacture the finer cottons, in* 
fluenccu the convention to ask the attention of 
congr( bs to this branch of domestic enterprise. 
We can now buy at a New England or l*enn- 
sylvauia factory, cotton ch>ih for ten cei;ts a 
}iard, of finer texture and more durable than 
the inqKjrted cotuui, which, before our facto- 
ries existed, cost u.^ at least thiity cents. And 
we can uuw buy a very useful article of Amer- 
ican manufacture, to- wit. good ciMneits for 
tifiy cents, better and nicer than any coarse 
ilritish cloth at %''2, Vet we know that, when 
the last duty was impased on tin; im])nrtation 
of coarse cottons, many plausible olijections 
were vehemently and honebtly urged aguinst 
it, by siK'culaLive civ*nio-iM)litJco'econoniists; 
such ;i« the following: "Lei Lradu regulate it- 
self — We are taxing the many for tho benefit of 
a favored few — tou will enhance the ])rice of 
the manufactured articles-diminish the reve- 
nue— enconnge luoaopoly." But tho ezperi- 
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mcnt refutes all such abstract doctrines. 
"'I'he many" have been bpncfittod as well as 
"the few"— the price to the consuinor lias been 
wonderfuUj diminished — there lias been no 
smugffling — and the revenue has bton au<fmeni 
ed. These objections \rere then more impos- 
ing than noir. They were sustained by mu- 
tilated scraps of authority from Adam Smith 
Say, and Kicardo, who wrote for Europe, and 
were unfortunately misapplied, by our theo- 
retic politicians, to America. But if there 
were no other facts to shew tlie fallacy of these 
old-fashioned abstractions of closet econo- 
mists, (and there are many more) the cotton 
experiment is most triumphant. In the suc- 
cess of that, we find theory oYerturned uy 
practice — and speculative opinions refuted by 
an array of simple facts which arc irresisti- 
ble in the confirmation of the maxim of our 
Washiu^ons, Hamiltons and Jeffersons, ex- 
pressed m the following oraculor language: — 
*'Wbeu a domestic manufacture has atttiined 
to perfection, and has engaged in the prosecu- 
tion of it, a competent number of persons, IT 
liTV^ARIABLY^iSCOiVJES CHEAPER. The 
internal competition which takes place, soon 
does away everything like monopoly; and by 
degrees reduces the price of the article to thu 
minimum of a reasonable profit on the capi- 
tal employed. This accords with the reason 
of the ihin,^ and with experience." 

The chief object of the convention, and that 
which was, more than any other, the occasion 
of its meeting, was to encourage and protect 
the growth and manufacture of wool. And 
the result was an unanimous recommendation 
to congre!<s of the following rate of duties, 
viz: on all foreign wool over the value in a for- 
eign port of 8 cents i>«r pound, a duty of 20 
cents per pound, with the addition annually of 
2)^ cents, until it shall leach fifty cents. 

On the woollen goods (with the exception of 
worsteds and bombazctts, fianuels arid blan- 
kets,) 40 per cent.,with the addition of 5 p>3r 
cent, annually, until it shall reach 50 per cent. 
— with this additional qualification, to- wit: 
that in estimating the ad valorem, ail woollens 
(subjected to the abovt duty) of less value 
than 50 cents the square yard, are to l»e valued 
at 50 cents; those between 50 cents and $2 50 
at $2 50; those l>etween $2 50 and if 4 at $4; 
and those between $4 and $5 at $6. 

There is no essential diiforenct between the 
rate of duties here rucomuieiideil, and tho<<e 
proposed in the Woollen's bill of last session 
of congress, except in ihc article of wool. We 
inclined to tlio opinion that it would be better 
to invite the atti?ntiou of congress generally to 
the subject, without any specific recommenda- 
tions. But a large majority of the eonvi'iition 
being of a difi'erent opinion, and insisting that 
it would be jjroper to suggest, respectfully, the 
rates which the convention deemed most suit- 
able, leaving congress, when possessed of the 
advantage of such s'l^rprestion, to adopt such a 
system of protection as its superior wisdom, 
on a more extensive survey of facts, might as- 
certein to b« most fittiDg^ we concurred cheer- 



fully in uniting in the entire memorial as it 
was presented. To such as may say — "the 
rates are too high"— we reply, congress can 
make them lower; and to such as may insist 
that the subject should not be touched, we an- 
swer: we shall acquiesce, very cheerfully, (as 
wi' hope all others will do,) in whatever course 
the wi>«loni and patriotism of congress shall 
finally adopt. We did not expect nor desire 
that our opinions should have more than their 
just share of influence. 

Ill regard to the propriety of increasinethe 
duties on wool and woollens, however, there 
were some prominent considerations influen- 
cing the convention, which should not, even in 
this imperfect outline, be entirely pretermit- 
ted. 

Bv the tariff of 1824, the duty on foreign 
woollens was raised from 25 to oZ}r^ per cent. 
This was found necessaij to sustain the labor 
and capital employed in the woollen manufac- 
tu*-c, and was deemed sufiicient. In faith of 
the law of 1824, investments were made by 
some of onr fellow-citizens in other statea, in 
buildings, machinery and materials for wool- 
en manufacture to the amount of at least $20,- 
000.000. 

These investments promised to be produc- 
tive for some time, anu no doubt would have 
bf^cn, if they could have been protected from 
the disatsrous effects of twoun^irsoen causes: 
1st. The distress of the manufactures in Eng- 
land in 1826, induced them to export large 
quantities of their woollens to the United 
States, and sell them at reduced prices, to avert 
the ruin which hung over their own heads, and 
to crush our rival establishments, so as to keep 
open the usual demand in this country for 
their fabrics. 2d. To aid in relieving their 
own manufacturers, and in prostrating oun. 
England reduced the duty on wool to be im- 
ported for their manufactories, from 6 pence 
sterling per pound, to one penny, and on the 
coarser wool of less value than one shilling 
per pound, to a half penny per pound! and on 
other articles to be im|K>rtea for the manufac- 
ture of cloths, there were cx>rre8ponding rednc- 
tieu; for instance, that on olive oil was redn- 
ced from £15 13s the ton (252 gallcns) to £7; 
on rape seed from £10 to lOs; on lo^^ood (hjm 
9s 4a sterling, to Is 6d; and on indigo there 
was a reduction of 20 per cent. AU which 
were estimated to reduce the cost of manuiec- 
turing I6^j per cent., (viz:) the reduction oo 
wool 14^-3 — and that on the other articles 3 
]>cr cent. The avowed object of tlieae i^uc- 
tions, was to enable the British manufactuier 
to undersell the American, in our own market, 
and thereby « in the parliamentary declaratioa 
in favor of 'the reductions, open to England in 
North and South America, "an immense mar- 
ki>t for our (English) low priced cloths!" And 
shall this announcement be prophetic? It 
must be so witliout some countervailing nvn- 
lations by our own govefmment. The British 
Tarliament has virtually reduced our du^ U 
33X3 per cent, to 16^ — more than one-half ktf 
than it was before the tariff of 16241 'thm 
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DMtecpeakpUinjhr. There is nothing tpeca- 
lattre in them. Thojaz«» and have wen to 
QB, moAt actirely practical. Oiir manufac- 
tures have been soyerelj stunned by their op- 
eration, and must sink under the dIow, un- 
less our government interpose, and resist the 
assaults ol thelBritish Parliament, by seeur- 
inff all the protection promised by the law of 
1894, which Parliament has reduced, and in 
cffiBCt more than repealed. Shall ttc submit 
to England, as her colonics, or shall wc en- 
force our own legislation , and protect from for- 
eign aggression our own capiUJ and our own 
industiy; and from ruin, our own citizens? 
Shall we adhere to the law of 1834— or fhall 
we suffer it to be mocked and trifled with by 
Eoffland? 

There can be no doubt that wo can supply 
the wool for all the cloth necessary for our 
own use— nor can it bo seriously questioned 
that we can, with the advantago of security 
from govemment, in a short time, make as 
good cloths as any ever imported^4ind afford 
to sell tham at home, much cheaper than we 
can buy thoso of foreign countries. The cot- 
tons will prove this, without tlie trouble of an 
aaalrais of the facts which, to the merely spec- 
ulative mind, would make se obvious a result 
manifest. The parallelism of the woUcns and 
cottons is obvious, and may be mado com 
plate. 

Tha consumer cannot buy in Kentucky a 
yard of London cloth, which cost $6 at the 
xnanoCMtory, for less than $12, This dupli- 
cation of pnco is produced by the profits of in- 
termediate venders; by insurance, transporta- 
tion » impost, Ac. And thus a Kentuckian 
moat par $13 per yard for tho honor of wear- 
ing a Aiitish coat; for it is confidently be- 
lieradUiat, with adequate protection, Ameri- 
eaa manufacturers could Im able in a very 
short time, to sell doth of the same oualitv as 
chaap aft their own doors, as thoso or England 
can m tiie mart of London or York. And if, 
inataad of buying at half price, wo should 
nTa eren more for an American than an £og- 
UMk coat, would it not in the end be a saving, 
B0( only to the purchaser, but to our country? 
Would it not be better to buy from our own 
neighbora, who will buy from us, than of £ng- 
lana who will not purchase our hemp, or whis- 
kjj or flour, or com? Would it not be wiser, 
to provide a market for those articles at home, 
than to have none at all? And would it not 
bo more profitable and patriotic to keep our 
laonoy at nomev than to send it abroad to "that 
boame, whence no traveler returns?" 

Tbo number of sheep in the IT. States are 
•atimated at 18,000,000, of the value, at $2 
aaeh.of $31,000,000; and of which the fleeces 
aBtimated at 3/%^ lbs each, and at the price of 
40 cents per pound, would be worth annually 
%18,000,d00. It is supposed that it would re- 
quire 40,000,000 of snccp, to supply wool 
to mannfaeturo the wollens necessary for t)ie 
Consumption of the existing population of the 
United Stares, if no foreign woollens were in- 
troducod amonff us. 

Tho United Dtates, in dini&U;, soil, and to- 



pography, are generally well adapted to the 
growing of wool — and it is believed that no 
portion of them is more eligible for this pur- 
pose than parts of Kentucky ; portions of which 
mi^ht, by raising sheep, be made productive, 
which arc now in wilderness ana waste. If 
w6 could get only 40 cents a pound for wool, 
our agricultural capital would bo rendered 
more productive than it otherwise can be, by 
a transfer of a portion of it to the raising of 
sheep. Wool, which readily brought ^ 75 
during and shortly after the war, will not now 
command more than 50 cents. Such as sold 
for 95 cents and 18 cents in 182G, before the im- 
pulse given by the Tariff of 1824 was checked 
oy the selfish policy of England, is now dull 
at 50 cents ana 13^^ cents. And for want of 
demand, tho business of raiding sheep is rap- 
idly declining. Without some stimulus to the 
domestic manufacture of wollens, there will 
not be a demand sufficient for tho wool now 
grown iu the United States— so that even a 
prohibitory duty on foreign wool would not 
benefit tho owners of sheep in our country, 
without the creation of a nion' extensive home 
market. Tho rejection of the Woolen's bill last 
winter sunk woul more than 25 percent. This 
fact is well .luthenticated. 

Durbg the last year, tliero wen* about 60,- 
000 persons, large niui small, employed in 
woollen manufactories in the UniU'd States. 
The provisions (to l>e bought from the agricul- 
turaliKts) necessary to Kubsist these laborers, 
would cost at least $2,500,000— which is about 
40 percent. of tlie total value of the agricul- 
tural productions exported from the United 
States; and if stimulated by a domestic mar- 
ket for their fabrics, so as to havo full employ* 
meat, the^ would purchase (also from the ag* 
riculturalists) wool of tho value of about 
$l,(jOO,000 — 83 percent, of our population are 
agriculturalists, and the market oven now fur- 
nished to them by our own manufacturers for 
provisions and raw materials, is ten times as 
great as that of tho world besides. 

The woollens imported from England annu- 
ally, may be estimated at $10,000,000; and 
from the grain growing and gracing popula* 
tion of the United States, England will not 
buy of their horses, cattle and breadstuff's, to 
the value of one cent! The balance of trade 
with England is ae ainst tho U. States at least 
$10,000,000, the whole value of the woollen im- 
portations. Whilst the United States enjoyed 
the carrying trade, their commerce flouriHhed. 
That gn^at source of prosperity is now closed 
against us. During the continental wars, the 
population of Europe, absorbed in the con- 
cerns of armies and battles, necessarily neg- 
lected, in a considerable degree, tho employ- 
ments of peaceful life and productive labor — 
hence their agriculture declined, and they 
looked to us for a sufficient supply of sucn 
vegotable articles of consumption us they had 
not tho leisure or the means to produce. Our 
agriculture then flourished, and our farmers 
were buoyant with hope, and prospered. 
Since tho pacification of Europe, ita people 
hare resumed the puruits of agrieulturo, with 
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renovarod vigor and alacrity; the consequcnco 
of which is that they supply their wants by 
the cultivation of their own soil, and v/ill not 
purchase from us. And hunce our agricultore 
iias been ^rradually declining, and our fann- 
ers aro bocoming dospondcut. In IblB Kn^- 
land intcrdictLHl the ini])ortation of our broad- 
htuffs — and she detenuincd, at any hazard, -to 
enforce Iicr corn laws. She bcj^ins to talk 
about kTuwiniy tobacco. She inviies lo her 
ports tnc cotion of Jlayti, frei* of duty, whilst 
hhc onforcrs a heavy inipor<t burthen on tlialof 
the U. States! Indeed, she will not bur cot- 
ton from urt whoncvrr she can by conveniently 
supplied ebsCwhoTr. 

In tlve south of Europt- — in Gi'miauy — In 
Poland and in Sweden, lob:icco is nuw growi:, 
and may be ]iroduced to still (greater extent. 
V>y these causes and oLlicrs, which it is un- 
nt-cobsar}' lo enumerate, our vegetable exporm 
have decreased in quantity and value, and 
ourprodueerfi and exporters have suiTored sc- 
vi-relyt o.nd many even to hopeless bankrupt- 
cy: althougli wo are favored with a butter Hoil 
and fcrm <if govcrimient, and with inoro phys- 
ical rer»oiircea than any other nation on the 
e^lobo Wo want a hoinr, market — and a greater 
diversification and distribution of labor. 
Tliis is the natural, the obvious, and as the 
experience of the world undeniably ]>roveK, the 
only bnro remedy within our control. We 
must learn to depend on ourselves, and hhakc 
off otjr colonial habits. We must do as Eng- 
land, as Russia, as(icrn)any, have been forcinl 
by necess^ity to do; and as JrVanco is learning 
\o do — protect our own industry, and secure 
for its products a certain. and steady market. 
If we canu<»t , or will not do this, ve may, with- 
out prophecy, read our destiny in thu history 
of Spain, Portutfal andlrchuid, who have fol- 
lowed the p4ipnlar doctrine of anti-tarift* pol- 
iticians, blindly and pers«veringly. 

No nation has ever l)een long prosperous, 
witliout manufacturing for itself, articles of ne- 
cessity in peace, and of valuable uses in time 
of war — and all other fabrics of which it might, 
by iiii own labor, supply the chief materials. 
a"11 history proves this, and it als«> wliows us 
the important fscl, that manufacturus never 
flourish and maintain their ground, without 
the aid and protection of government, infant 
manufactories ]i:u«s through a ])robatJonar7 or- 
deal., which many cannoL survive, without be- 
ing pruppeil and nourished by the fostering 
care of a paternal government. They seldom 
attain vigor and maturity, without :issurance 
of safety from tlie fluctuations of foreign poli- 
cy, and the overwhehuing attacks of foreign 
power and capital. .\nd when they survive 
the dangers incident to their infancy — their 
improvemtnisin skill and in machinery, their 
augmentation of capital and their rivalry 
among themselves, nave iiever failed, and 
never will fail, not only to enable them to 
maimain them^elves, but to reduce thoir fab- 
rics to the minimum value, which i always 
less than the same kind of fabrics, when im- 
pcjrted, can be sold for. These are not specu- 
lations. They ATo the practical lessons of sU 



times and countries; and they accord with the 
opinions of our most jilustrions statesmen, liv- 
ing or dead. 

It is not expected or desired by the ratinnal 
friends of the "American System," that man- 
ufactures should ever predominate over tofji- 
culture. Tlic latter is the basis of uur po^-cr 
and prosperity, and should ever conmiami our 
supreme regard. But, to give it full effect, 
manufactures and commerce must also llour- 
ikh. These are thret^ sisters, whose destinies 
are indissi»lubly intertwined. And commerce 
and manufactures must ha so far encouraged ss 
to invigorate and reward the haudii of agrical- 
tural industry. That manufactures have no; 
bwn thus far promoted, it is believi^d confi- 
dently a fair induction of recent facts will d«» 
mcuistrate. 

Prohibition is not contemplated at this time. 
TIjo work of advancing **pari pa$su/* ih« 
three leading interests, must be progressive, lo 
be tolerable or successful. Active, and ev*'ii- 
tuallysucciwsful competition in the fabrica- 
tion of .-liomo of our own roost valuable raw m^.- 
terials, into such articles as our ncce^isiTies 
reipiire ami our habits render comfortalde, is 
all that it would be ]jrude.i' now to attempt. 
If We should feed, why should we notcndeav- 
er to clothe ourelvesV Why should we disre- 
gard tlic invitations, and waste the rich boun- 
ties of Heaven? Why not make a prudent use 
of the mexmsof wealtli and power which are 
strewed over our land? why not develope, 
and by the judicious cmulo;^meutof machine 
power, and proper distrinution of labor and 
capital, multiply our resources and increase 
their natural productiveness? England, since 
the age of Kilward the III, has augmented and 
su.stained her vast power, by manufactures. 
Many raw materials, when elaborated by her 
manufactories, are increased in raluo ten, 
some an hundred fold. And by this process, 
too, slie gives employment to thousands of 
men, women, and clilldren, who could not oth- 
erwise exist cm lier soil; and thus f«ho makes 
many good and productive subjects, who 
would, without this great resource, be idlen 
and va^bouds. Her c4>tton manufactories 
alone, give employment to more than 500,000 
families, averaging at least four persons each, 
and constituting in the whole upwards of %■ 
Of)U,OU() of souls. Out of raw cntt43n, cosiId^ 
her only $2'2,500,00a--and of which article 
site does not raise a pound; she produces $190,- 
000,000; whilst the United Stat^, that raiw 
two-thirds uf wliat is consumed in Kurope, and 
export five-sixths of their crops, receive thenv 
for imly from 20 to $25,000,000. This is only 
one, out of many examples. 

I'he extension of our home market, by mul- 
tiplying our manufactories, will nut onlydi- 
rwtly ijromoto agrictilture, but indirectly it 
will produce a more extensive cifect on "ibe 
general welfare." It will cause the improve- 
ment of our roads and rivers — the construc- 
tion of canals and railways, which will ficiU- 
tdte our inter-communication, strengthen oar 
sympathies as one people, engaged in one 
I common cause, and thus tend to eemant thf 
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difcordant nnd erratic elemcnti of the Union, ■■ucU protection, of such au article, object to a 
into one indissoluble fratcmitj. For this ob- ' datr of 30, 40, or even 50 percmt on wool and 
ject, and to thi» extent only, we dcftrre to cher- ' woollens; whereby the latter article, of india- 
*i«h iDaniifactures. We would not blindly fol- ipcuBable necessity, will, in time, be rendered 
low the example of £ngland. Wo are cs:icn* ' cheaper to them, and improve the market for 
tially agricultural. And it is our iutercKt : their own p<'culiar and much favored pro- 
and should ever be our pride to retain so en- 1 ducts? The duties proposed by the convention 
viable a pre-eminence. To aid in doing this, ! will not injure commerce, nor essentially di- 
waa the object of the convention, ana they mi ninh tlu> revenue. The coasting trade, and 
hava ventured to suggest humbly, the incas- that in the small articles necessary for onr 
urea which, in their opinion, are l>est suited to ' manufactures, which wo cannot produce, and 
accomplish the desirable end. All acknowl- ; the export of our manufactures, will more than 
edge that some remedy for the agricultural dis- <^ual the vsdue, fiscally and commercially, of 
tretH, which is seen, and felt, and heard in . all the foreign commerce in the articles to be 
every neighborhood of the middle and west- 1 protected, even if that protection should 
em states, is indispensable. The convention ! amount to a prohibition. m\t prohibition is 
have recommended that which they honestly I not intended or expected. The manufactures 
hope will bo most efficacious and least exccp- j exported, in 1826, exclusive of gold and sil- 
tiooable. And they would venture their re- ver, amounted to 5,595,130 dollars; ezceedinff 
putatiunaon its signal succoss, if it i^ permit- the export of tobacco 1,000,000 dollars, and all 
ted to make a fair experiment. other vegetable and animal exports 800,000 

It is not local; all parts of the Union, if not ' dollars. 
equally profiled by it» immediate efiects, will > Nor will the measures proposed materially 
eventually derive a common benefit from affect the foreign market for the cotton of the 
lis success, and none more than the wost. south, except so for as it will be improved by 
And th# south will soon feol its beneficent 'reducing our exports of that article. England 
operation, not only in the general prosperitv, i will buy our cotten when she needs it, and 
but in some pfjc'uliar benefits. They wfll I cannot buy a sufficient quantity from the In- 
find a steady and profitable demand iirxVniur- dias, Egypt or Ilayti, at the same price; for 
ica, fur their cotton, and rice, and indigo, or I mtccssity is a law, even to her. If sue can be 
for greater quantities of them than have yet I advantageously supplied elsewhere, she will 
found so advantagiK>us n market. They will ; not buy our cotton, whether the proposed tar- 
l>c sd>le, very soon, to buy their cotton bagging iff be adopted or not. Gi'cece and her islands 
from Kentucky chcupe/ to thoni than from are more suitably adapted, in soil and climate, 
Scotland, and 6ff<er; — American casinetts and ! to the culture of cotton, than any portion of 
linsevs will be cheaper, and suit their block 'North America- Whenever peace andsccuri- 
population better than coar.s(; imported cloth. Ity shall be established in those delightful ro- 
And this is tho opinion of many of the most'gions, the Greeks will grow more, and better, 
eulizhtened, patriotic, and liberal men of the I and cheaper cotton, than we can or will raise, 
soutb. The following is the language of j And there is no doubt that the Mediterranean 
one of them: "There is a perf»>ct coincidence lean supply all Europe with raw cotton. Late 
of opinion between us on the subject of protect- . signs are auspicious of the partial emancipa- 
ing home manufactures. Bad as ilw. times 'tion of Greece. Whenever this shall come, 
are for cotton planters, (of which I am one iu England will find tliu means of supply in|^ her 
a sm^I way) they would be much worbc, but , manufactories with cotton, and will not fail to 
for the demand of our manufactories for the | do it. 

raw article. I should like to see more eltoctu- ' Will not the south see these things, and 
a protection extended to the growth and man- ; consent to prepare for the crisis, by submit- 
ufactuie of wool. Thest;, and such like nieas- j ting to the only expedient which, in our opin- 
ures will, in time, moke us independent." , ion, can alleviate the distress nf the times, and 
The lamented Lowndes entertained the same - avert the impending danger! Her ancient pa- 
rational and liberal sentiments. i triotisni, her acknowledged sagacity, her deep 

Thccotton and sugar of the soutli and south- interest at stake, give as.^urance that she wiU . 
west have been protected by a duty of 3 cents forego party pride, and old prejudices, and 
]>er pound, now (>qual to about 50 per cent. ; seeing her common interest in the common 
ad valorem. These articl(;s are indi>>iK! usable cause, will acquiesce cheerfully and co-ope- 
to the poor as well as rich, esp(>cially the ar- rate in the common endeavor, to re-establish 
ticlc ot sugar. The poor niun or sick woman ; the prosperity, and consolidate the happiness 
must pay three dollars on a hundred pounds | of our common country. Except in gardens, 
more, m consiK^uenceof the protection extend- -cotton was not raised in the United States he- 
ed to the home manufacture of ^ugar. And fore 17H9; since which time the quantity pro- 




ported. The duty on the latter is about $2,- 000,000 pounds exported in iyi9 were nearly 
300,000, which is paid by the consumers, i as valuable as ri5,000,000 pounds in 1820. 
Should those who monopolise the benefits of! And in 1823, 173,000,000 sold for $1,500,000 
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l«w thmn 149,000,000 pounds did in 1634. 
Th«ie facts shew the fluetaations and uncer- 
tainty of the fore]§;n demand, and that the de- 
mana maj be now, and often is exceeded by 
the supply. What will follow when Greece 
and the Archipelago engage in the produc- 
tion of cotton? It IS bclicTcd that the Amer- 
ican factories will shortly consume 40,000 
bales of American cotton, of which 12,000 
bales will be manufactured for foreign mar- 
kets. Even now, large quantities of Ameri- 
can coarse cotton goods are exported, and sold 
profitably. Stop the American cotton facto- 
ries, ana the price of raw cotton must fall, 
nearly, if not quite 20 per cent., and cotton 
goods must rise in more than a corresppndent 
ratio— and 'thus make a double loss to^ the 
American people, and a double gain to Vor- 
eignen." 

To Kentucky, exhausted by incessant 
drains of h&r specie to the East, to buy dry 
goods, and to the West, and Xorth, and South, 
to buy land, and cut off from a profitable 
foreign market, the proposed measures of re- 
lief cannot be otherwise than most salutary. 
They will have a tendency to revive our 
drooping agriculture^ and give life and ani- 
mation to our villages. They will stimulate,- 
and enable us to improve our roads and our 
rivers, and draw frrom our earth itn abundant 
resources. On the rocks of the Schuylkill, 
five years since uninhabited, manufactures 
have reared a flourishing village, (Monayunk) 
contaiuine upwards of 1500 manufacturers, 
mofal, industrious, useful and happy people. 
Similar results have been effected by Rimilnr 
means, at Lowell, in Massachusetts, and at 
Weare and Somersworth, and many other 
places. Such improvements are always the 
necessary cause or effect of canals or turnpike 
roads— lor cheap, sure and speedy transporta- 
tion and travel. 

The foregoing are a few (and only a few) of 
the consideiations which prompted the recom- 
mendation of the Harrisburgn Convention. 
We have neither the leisure nor the inclina- 
tion to enter into elaborate argument in favor 
of this recommendation, nor a minute analysis 
of the facte which would sustain it. By or- 
der of the convention, an address to the people 
of the United States is in preparation, and will 
shortly appear. This will do full, and, we 
hope, satisfactory. We will endeavor to lay 
h before you as soon as it shall be publisheci. 
We had hoped that its earlier appearance 
would have rendered this hasty and imperfect 
address unnecessar}^. But as we have been 
disappointed in this, we feel it out duty to 
submit to you this immethodical statement of 
some of the statistical facts, whicb, with oth- 
ers, influenceii our opinions, and which, we 
trust, will not bo without their effect on yours, 
when you examine them carefully and make 
right deductions from them. 

The recommendation is liberal and nation- 
al. We have reason to expect that the East- 
ern members of Congress will generally favor 
th» whole system, and if the westtm and mid- 



dle states co-operate thnnigh th«ir dds^gationa, 
the objtcts recommended will all be «ffseted. 
Some of the members from Pen nsylyanim* and 
no doubt some of those from Kentucky, yotod 
against the Woollen *s bill last winter, bceanas 
it did not embrace some of the other subjects 
noticed by the convention. We should be 
pleased to see all these interests united in one 
fate, and triumph together; but if all ciuinot 
enlist, in their favor, the support of a majori' 
ty— GIVE US A PART. We are deeply in- 
terested in each branch, although our intamt 
is more direct and immediate in some than in 
others. And if we can only sustain on* new, 
that success will enable us, by its efliBCta, the 
sooner and moro certainly to gain all the oth- 
er objects which they have solicited. But if 
all fail, wc have the consolation to believa thai 
it will not be our fault. We have andeayond 
to do our duty, and in this endeavor we have 
been animated by no other motive than aa 
honest zeal for the welfare of our state and oat 
nation. There are many honest men who do 
not concur with us in opinion on this aubieet 
If our opponents are in the majori^, we alian 
quietly yield and patiently wait for the enr- 
rent of events to operate on the reason of the 
people. But if, as we believe, the cooyentiea 
are engaged in the cause of the people, we only 
ask, from our adversaries, the same temper of 
patient resignation. Our cause is the cause of 
our country, and must prevail. We only ask 
for ourpelves the charity which we are wUling 
;o manifest for those who oppose ua. Wc 
know thac the subject is a delicate one, and 
well calculated to produce diversity of opin- 
ion among speculative men. Theory has been 
lunj? tried. We invite attention to the prafl- 
ticai lessons which are pressed on our atten- 
tion by our own history. 

All except the few who deny the power to 
protect manufactures by legislation, prafeiB to 
bo in favor of a "judiicious tariff.''^ What is 
judicious at one time may be injudicioua at. 
another. What may suit one country mi^ not 
be adapted to the circumstances or anoCher. 
But the time has, in our opinion, arrived, whan 
hemp and flax, and tneir manufactures — 
Grain — ^Iron, and Wool and Woollena, de- 
mand further protection in the United States; 
and we have united with others in urg:iur their 
just claims to public consideration. This is 
what we call, at this time, and in this coun- 
try, a ''judicious tariff^' — and if there ia an cr- 
ganizccl party, which is determined to <^poas 
this domestic system as thus presented, and 
internal improvement, its handmaid, we trust 
that this party will learn that this is the 
"American Syttem,'* well approved by the 
American ])cople. 

Respectfully, 

G. ROBERTSOX, 
JOHN HARVIE, 
JAMBS COWAN, 
R. H. CHINN. 
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On the 18th of November, 1822, Mr. Robertson, then a member of the 
Kmtaoky Legislatore, after having resigned his seat in CongresSy of- 
tetdto the members of the Assembly, convened in the Representative 
chamber, at his instance chiefly, resolutions recommending Henry Clm 
for President of the United States, and lu^d their adoption by a speech 
wldeh' has not been preserved. They were unanimously adopted, and a 
committee was appointed to correspond with other states on the sub* 
ject His colleagues, of the committee, having imposed on him the duty 
of preparing an address to the members- of the Legislature of Ohio he 
wrote the following letter, which they all signed, and copies of wnich 
were sent to the leading members of that body, and were responded to 
by the vote of Ohio for Mr. Clay. This^wai the first time he was sup- 
ported for the Presidency. He was then in the 46th year of his age; 
and the day of his said nomination was the 32d anniversary of 3fr. Rob- 
ninn^s birm. 

The letter to Mr. Clat, which succeeds that to the citizens of Ohio, is 
now published in this volume, because it contains some evidence of per- 
•onalknowledge on a subject which malice had made unjustly annoying 
to Mr. Clay and his friends: and the address by the people of Garrard 
follows for a like reason. 

The salutatory and valedictory addresses which follow, are deemed 
worthy of a place in the same volume, as slightly illustrative of the char- 
luster and fame of Mr. Clay. The first was delivered on the 0th of June, 
1842, on the occasion of a magnificent festive assemblage of more than 
lOyOOOofhis fellow-citizens, male and female, on the ground now used 
at the Fair Ground, near Lexington, convened to meet Mr. Clay on his 
return home, after resigning his seat in the Senate. And the last was 
delivered on the 9th of July, 1852, on the arrival of his dead body in 
Lexington, and the delivery of it to the committee of reception, by the 
Senate's committee, who attended it from the National Capitol. 

And it was thought best to disregard chronological order, and group 
all these little addresses together. As connected with the last address, 
that of the Chairman of the Senatorial Committee, with an extract from 
the Observer & Reporter of the 14th of June, arc also here re- published. 
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FRANKKC«T,K7.,NoTeiuber20, 1822. i preceded iheni in the declaration of their 
At a joint mecUng of the members of the fishes- , ^^^ ■? the session of the legialataif 
ro Hoises of the General Assembly of Ken- \ere will terminate probably befwe or abom 

the commencement of yours, it was n« 
supposed probable that, if you should c^UMie 



two Houses of tbo Ueneral Assembly 
tucky, informally couTcned at this place on 
the iBth instant, Henry Clay was unanimous- 
ly recommended to the pco])le of the United 
States, as a proper person to succeed James 
Monroe as Prosiaent thereof, by a resolution, 
an enclosed copy of which we take the liberty 
to submit to you. A committee of correspon- 
dence was also at the same time appointed^ 
composed of the undersigned, ana we beg 
leave now to address you ou this occasion, in 
discharge of the duty thus imposed. 

It is perhaps a source of deep nnd general 
regret, that tuere is not any mode, perfectly 
unexceptionable, of collecting and proclaim- 
ing public sentiment on the very important 
question of Presidential nuccesslon. Congres- 
sional caucuses, which have been generally 
used as the organs uf popular opinion, arc lia- 
ble, certainly, to many and seriouH objections. 
The substitution of the state legislatures, al- 
though not entirely free from all objection, is 
not BO obnoxious to public reprehension as 
any other mode 'which has been adopted or 
devised. 

Some one or more of the gentlemuu in the 
executive department at Washington, seem to 



to make any oxpression of your opinions, 
it could reach here prior to our adjouni- 
nient; and therefore it was not deemed proper 
longer to delay the adoption of the enclosed 
resolution. 

It will be extremely pratifying to us, if the 
state of Ohio should coincide and co-operate 
with that of Kentucky on this interesting sub- 
ject . The weight antl Influcnc^j to which your 
state is justly entitled from her position in the 
Union, her patriotism and her populiatioii. 
must and should give to an^ public manifesta- 
tiou of her opinions and wisnes on any tub- 
ject, but more especially on that ot the next 
PreKidential election, a most controlling and 
extensive effect. 

Whilst we frankly admit the possibility of 
a bias on our part, towards » fellow-citizeu 
whom we have long and intimately known in 
private as well as public relations, unlen we 
are very much deceived, the many pledges he 
has given his countrymen of a capacit]^ and 
disposition to promote the general welfare, are 
as notorious, us numerous and as fitrong, as 



be considered ex-ofiicio candidates for thiM any which have been furnished bj either of 
Presidency. In regard, therefon>, to an indi- the distinguished individuals towards whom 



vidual in the private walks of life, as he does 
not challenge public attention by the glare or 
patronage of office, if it hv thought pn>per to 
present liim toth« Union as a tit person for 
the chief magistracy, there seems'to be a pecu- 
liar propriety in bringing him forward under 
the auspices of respectable portions of the 
community at largo. Difference of opinion 
may, and 'probably d<H*s exist, as to the mo9t 
proper time when this should be done; but the 
members of the general assembly uf Ken- 
tucky were impressed with the belief, that if, 
on the one hand, it was unadvisable to exhib- 
it a premature auxii-iy, on the other, it was im> 
portant that there should not be a culpable 
prdfcrastinatiou, indicating a careless indififor- 
encc about the object. 

It was believed, moreover, that if they per- 
mitted the present occasion to pSi^s without 
any expression of their wishes, it would bo 
too late, hereafter, to have any etfect on the 
formation of the general sentiraoni. 

Indulging the hope that there may bt> a con- 
euirenca of opinion between Ohio'aud Ken- 
tacky on this subject, it was the sincere desire 
ef the msmbcrs of the general aasemblT of the 
latUTi thai ihoM of the former ihoiud have 



public attention is now directed It is not oar 
purpose, nor is it necessary to pronounce an 
eulogium, nor to dilate upon, or even enume- 
rate the many and signal services which he 
has rendered to our common country. They 
speak for themselves in a moftt emphatic lan- 
guage, and arc identified with the most im- 
portant transactions of the Union during the 
last liftcen years. We might recall your IV' 
collection ti» the impartial, dignified, and n&i* 
vers all Y sati'i>factorv manner in whidx he pie- 
sided. ?or a series of years, in the House ofJie- 
presentatives of the United States, during the 
hottest contentions of party; to the efficieat 
and distinguished part which he bore in the 
declaration and prosecution of the late wir: 
to his agency in the negotiation of peace, and 
ill the convention of London, the oasis of all 
our subsequent foreign connexions. Wemig^t 
remind you also of the zeal with which he ever 
espoused the cau«c of intemal ioiprovemen!. 
and thai which he successfully displayed in 
the extension and completion o!f the Cumbcr- 
lai!d Tvad. We might point you further te tbi 
deep solicitude he exhioited in tha support of 
home manufactures, so essential to tne pr»* 
psrity of the Unitfd States; nor can thtfrwA 
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of liberty crer forget the ardent aud intrepid ble countenance nothing can be achicred? 

gerseverance which he evinced in the cause of There can, wc would hope, bo but one auawer 
panish America, so dear to every Wcstxjrn I to these questioiuj in the West. If there be a 
boeoni. Even on the mciuorablc occasion of ! coincidonci^ of (ipinion between us on this 
tho proposed restriction on Mis^^ouri, although subject, and also as to the person who should 
we know thatyon differed from us, we arc per- [be selected, should we not endeavoi, by all 
suaded that you will be ready to do justice to I fair and honorable means, to effect the common 
the motives 'by which (if mfstaken) he was 'object? 

mnimated, of preserving; the constitution from • The western stntvs are distant from the seat 
what he believed would be a violation, of : of the general government, aud from the mass 
raaiutaing the general tranquility, and of up- ' of the population of the Eastern stiites. If 
holding uie rights of the seve"ral states to they display an indifference on tliis intcrest- 
jadgo separately, and for themselves:, on that ing" subjuci — if they fail to manifest their 
delicate and diiiicuU question. Wv appre- wishes by an unequivocal declaration of them, 
hcnd that no mislaku couM be grciTvT tnnn their ^entiment8 may be unknown or niisun- 
that which would impute to him the wish to derstood, and their weight unfeli. liut when 
extend the acknowleuged evils of .slavery; for our opinions shall be known, if united, we 
we are persuaded that no one entertains a have every reason, from our attachment, in- 
stronger sense of its misoliiefs than ho does, or a variably displayed toward the Union, to an- 
more ardent desire, by all ]^rudent and consli- ricipate, from the justice and magnanimity of 
tutional means, to extirpate it from our land, the other parts of the confederacy, a kind 
Wc believe that it is his deliberate opinion, and favorable hearing and a just decision. 
that in any state, in which, from the relative For the purpose of drawing the attention of 
proportion of the slave to tlie free population, Ohio Xa} ihis subject immediately, and of solic- 
the experimet may be safely made — a, gradual iting her serious examination of the consider- 
emancipation ought to bo encouraged and ef- ations which we have herein ventured to offer, 
fected. And some of us hap)um to know that, wo have thought proper to address you, not in 
more than twenty years ago, when the pre-sj^i your official, but private character, hoping 
constitution of Iveutucky was adopted, rou- and requesting that yon will make such use of 
etiting that tuck a coniparativt proportion then this let-er as your good sense may recommend 
exiaUa here, he exerted him*;df in favor of a as most proper to effect the object, by animat- 
gradual abolition of slavery. ing Oliio. ii possible, to an immediate co-o))er- 
WhilcMr. Clay has employed, in tlio nation- ati'ou with Kentucky aud Missouri, which 
al councils, his'best exertions to advance the has made a similar reconnnendation. If Ohio 
general weal, he has not been anineflicientor .cm be induced to act in unison with Ken- 
careless advocate of our ]ieculiar interests in tucky, you cannot fail to see the great impor- 
th« West. Uis exertions to obtain relief to |tance of her doing it without delay. Hoping 
the purchasers of the public lands, in conse- : thai you will receive this communication in 
qucncc of the extraordinary and unforseon em- ' the s])irit in which it is made, and that you will 
barraasment of the times, arc well known, use ii advantageously, we beg leave to sub- 
Many years ago, in the St*natc, he yielded his scribe ourselves your 
bestsupjmrttoa measure, having for its object Friends and Fellow-citizens, 
the removal of the obstruction, at tiie falls, to; "W. T. Barbt, 
thenaTigatiou of the Ohio river; and lately, at 11. C. ANnEusoN, 
his instance, an appro2)riation of public money J. Cauell liascKiNaxnoE, 
was made to explore, by skillful nii^iueers, , J. J. Ceittendex, 
that river and the Missis^sipni, with the view G. Robertson, 
to the improvement uf their navi^^ation. John Rowan, 
When abroad, far distant from us all, we have B. W.I'atton. 
muck reason to believe that he made every ef- 
fort in his power to liberate the Mississippi from . , ^,, , 

an odious and arrogant pretension, and to pre- > 

vent the exertion of a pernicious l»rei^n in-" ^.,,,^ ,-t^*- ^« >rr, ^^ . -.. m^ . «.« 

fluence on the Indian tribes, by an intenlicl of ^ '^ ^^-'^ ^^0^ ^^ ^^^^' F^Al 1 A GAR- 

British traders from among them. He has, as RARD DINNER. 

far as wc have un«ler6to«xl, uniformly support- : — 

ed eyery measure in Congress, calculated to At a Barbecue, near Lancaster, on the 4th of 

increase amon^ us the expenditure of public July, 1827, the following resolutions were 

money on legitimate national object>, und ' unanimously adopted, by a large company as- 

thereby to diminish the evil of an ujiremitted sembled from different neighborhoods, in the 

drain castwardly, of the circulating medium. ' county of Garrard: 

Is it desirable to liaye a Western President,! Resolved, That as a te>«timony of tho confi- 
who, while ho will noo be unmindful of his dence of the people of Garraid, in the patriot- 
du^ to the whole, is well acquainted with; ism, talents, and integrity of their distin- 
oar peculiar interests, and is capable of an ad- guished countryman, Henry Clay, he be in- 
rantageous exhibition of them? U it desira- vited to a public dinner, to be given him at 
bla that the West should fairlv participate in j Lancaster, at such time as may be most con- 
tha ancutire government of the Union — that tvenient to him. 
initiatwy ^artment^ without whose favora- \ Retolved, That Georga Aobertton^ Joha 



DrnunoB or hb. out 



Tintu,Xliii^Hjatt,Robsrt H'CaniwU, Wm. 
B.PuTOW.'rhamMKaniMdr, TLomw HiU«n, 
Kbmod B. AudanoD, Jolin Rout, Duiol 
Oltannon, Jolin FaaUiner luil John B, Jen- 
ninp, lie appninUd a committee to eomnu- 
niuta to Hr. OUj-, tli* deaire of tha petals of 
QnTud to vileoma bim to their aimplehai- 
pitdi^i io tbier oWDCoaiit]^. 

Limums, 5ib Julj, ISST. 
tSiis- 

I am initraetod hj the cammit(«e,_ ap- 
poiDted in the Sd of the aacloaed reaolnUone, 
-'te jou to a Pnblio Dinner, propoMd *~ 



r wliich eoold not b* db- 



_.„ principle*, impartial in hia ttTon, lioo- 
est and paoiotie in all hii ]>urpoBes — who wm 
the choice ot a Urge maiorit^ of the people tf 
the Uoited StatM, a* a fair mdncticm of ae- 
knowledeed facts will demonitnle — the 
choice of Oeneral Jackeon himaelf (iui< b 
himuif] — the choice of tout own diabrict— 
and. as T have Dorer doubted, tha choice (ii 
prafertdBce to tie "Hero") of tha people d 

of the 



bo given 700 by the county of Oarnrd. tt]^ statiun— your dor olion tt 

whatover time ihall be most convenient to,,,^ imrTOTemeDt aod domeatic maniifactam 
jouraeKduringyouraoioummKenUickyjaiid _,o,ir regard for the welfare and the eoniti- 
1 aa alao indtmcled by the committre to m- i^iion "fyonrcotintry, left you no safe. oriOB- 
aureyouoftheirindividual rtepectandnndi- ^,g^^J^^ orhoaorabls altaiBative. XTenyovr 
miniahed confidence, notwilhetanding thecal- pnemit* cannotdeny that theyhad no right te 
ummaBotfactiouaanddiaappoinledmen. pipect, from a knowledge of your principkf 

Allow mo to add that, in making thia com- ^^'^^ ^^,j. opinions, that you would Totaf* 
aiunication, it la peeubarly gTatifying to rae. (j^n.'JacliHon; and many of tham candidlrad 
»tthUe»enlfiil conjuncture of ouraffaits, local mit that you could not have done so conaiat- 
»»weUa«iiatioDal,tobotbeoi^anofthegood,jn,j^_ ind if you had auffered yourself to be 
wiaheeforyourwelfaro, and for the auccesa of i|,j„- ^^^ or provoked toauch a suicidal and 
youreauae,whicharefeltandhaTebeeiimoBt| j^j,.j,[al get, it would be quit* easy to 
■ipnally inanifeated by my county— a county ni^„„ Ihal you could not have made him 
which, if dietlnguiahed for nothing elac, haa pre=idfiit. I have peraooal reaaona. too, fot 
•omo acknowledged clauiiB lo a good name, h,,,^^.; jf any man living can inoir, that ia 
for the conetancy and diamtereatcdQeu, andL.^^j^ fo^ j^,]jmg and accepting the atadoB 
iluiU «.») conaequently, the general recti- „ ,^^^ h^ii j„ tia Cabinet, your motiwi 
tude of ita poliUcaj opinion.; and my erntifi- 1^^,^^, j„ ^nd patriotic, uuinfluenced by any 
caUoa lain no anuiil dTegree increased, by the , s^,ijj^fi aim „ eipeclation. 
fitneai of the opportunilr which thia occasion j ,,g^,j, joubted that you would act aa tm 
oSen me, lo bear my humble testimony in ji^j j „^^g^ doubted that tha vote of Smo- 
your behalf, againat lbs caluninioua eharpes ||m^.jj^, ^ouij not be given to Gen. Jackson, 
of Gen. Jackaon, andiiomcofhiidi«appoinii;dL„j^^„yj^„u^jo„j„. orthatthevotea ofD- 
frienda. li^oiB ^nd Missouri would not be given to him. 



Aaaociated with you for years in a public i^^rrnrr your counemigAf JiaM been. And for 
'iien full of peril and diflicultr, 1 .the people of Kentucky, I will say, that I do 
r found, iu your political conduct, notbelicve thcv ever were iu favor of eUcling 



iqueationed purity of motive, vlevatiati of ,Gon. Jackson PrcMdentof the Lnited States — 
ntiment, undiaguised frankness, and inviii- 1 although, in bis famous Harrodsburg letter, he 



eible intrepidity. But these cloiaiB (atroDg intimates that you and Ur. Adama arecorrapt, 
and uodc niable as Ihcy are) to the approbo.' { and arc engaged in a crunade a^^inat Uia 
tionandg.'atiludeof your country, are niulti- :peopls, and ihat Hi is their ureat Atlaa. 
plied and enhanced by the incidenu con-| Goon bbvou have doue — 'l>e juet and faai 
necled with the last three years of yuiir life. 1 not"— aud Chat Oovcrument which ia the best, 
Thelatu FresidcntilJ election placed you in | and that »dniimstni ion which is the cheapot 
a situation singularly delicate and rGcponsi- 1 iti the worlil. will conTiiiue to proeper mors 
ble. Uoawed by Ihreale, and 'jnseduui'd by and more, until their complete triumph. la 
promiaes ot hopes, you obeyed the dictates iifordiuary times, itwouldouibeproper, orcao- 
aaouiidmind and Bpurecouscleiice,aod fear-lsieteot with my self-respect, to address yai 
leasly contributed, by your vote, to the elec- iu a i^tvlc so nuusuil, and which, by am 
tion of ao individual eminently qualified in I luightbe deemed adulatory. Butlfeltitdi 



everyway for the high trust— -one who had to trulli, and to ajust niagiianimily, recoliset 
servod his eouotiy at homo and abroad, for ing.as I do, Ihat our public intercourae aol 
forty years, faithfully aod successfully — one pereonal acquaiotauee commenced under ci~ 



who enjoyed the confidenco and friendship of cooiHlaocea not the most propitioua to the il- 
Washington, Jefferson, Madison and Monroe 1 terchange of kind fr'cliiiKs or favorable opft- 
— one who concurs with yon in the policy ions. Relieving llmt the 



whocheliehes and advocates, and will sncour- 
*fe totlMlunit of constitutional power, the 
AneriMn ^stom of roads and canals, ijt do- 
Buetieindiuby, and of adiffuiiva education — 
en* Tko kaa ■dialninwwl the gvnamnt. 



character, by long and scrutioiaing obserra- 
tion, will produce the same effecta on olbn 
that I am nappy to avow it has had on ma, 1 
cheriah the expectation that, ore ioag, masy if 
those who, from prajudies or ^^Iqiian. m 
onuted you atnut, will b« Bsmbmi 
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smoDfc your friendii and feel regret and sur- 
prita that tliej erer doubted the nUe^riijf of 
jonreonduct. 

Accept, sir, for mj colleagues of the com- 
mittee, and for myielf, our most respectful sal- 
utations. G. ROBERTSON. 



be pmferred for civil office? Whether the ^rin - 
cijues consecrated bj the approved adnunis- 
tration* of Washington, Jeffsrion, Madiaon 
and Monroe, shall be upheld or trampled down 
by perilous innovation? Whether tae "Amer- 
ican System" shall be sustained and prudent- 
Hon. H. Clay . | ly extended, or condemned as mischievous and 

unconstitutional? And last, "though not 
^ ,»^»-^. _ least," whether, by sanctioning the unjust 

means employed to degrade and supersede 

..^ ,^^,.^^« ^^r «r^,, .,irv,,^r ! those ttow at tho hcad of affairs, au cxample 

GARRARD ADDRESS O.N PRE>1DEX. ghaUbe set which wiU encourage the indul- 

TIAL EliECTION. S^'^^* °^ ^^® worst passions, and render the 

— I Presidential election in future the occasion of 

At a very large and promiscuous asuem- ! inccft»ant crimination and commotion, apt to 
blage of the'citizens of Garrard county, at the ! result in the triumph of force, fklschooa and 
court house, on the 19th of November, 1827, | vice? or whether, by discountenandnc^ the 
coQBty court day for said county. Gen. John j premature haste and nncorous spirit of tne op- 
Fanlkner being appointnd chairman, and Jo- 'position, the people will assert their own dir- 
seph Hopper secretary, after Huitablo ezplana- 1 nity. nnd show that the canvass shall be, as it 
tioDS of uie objects for which the meeting was ; has hen*toforc been, an honorable competionin 
orgmniaCKi, the following preamble and resolu- ! a docoruus appeal to the intelligence oirraemon? 
tiooa were adopted with striking unanimity, jTh«*^^ ital considerations and many othen, 
only two or Uireo voting in the negative: ; miner and consequential, are presented in the 

The "SignMof the Tifnet'* are visibly per- 1 ponding controversy l>etween Mr. Adams and 
tantona. Gen Jackson; and in the influence which thej 



Upheld bytho virtue and intelligence of the 
people, our blessed government, essentially 
moral in its structure, has passed through 
IDADV trials in peace and in war. But it is 



shall bo found to have, it will remain to ht 
seen, whether we shall havo a new assurance 
of the stability of our free institutions, or a 
plain indication of their tendency todecav and 



not indestructible. Whenever the majority dissolution. 

fiil to exercise the reason and stem virtue nc- 1 The political doctrines and the principles of 

ceaaary to the conservation of such a moral i policy foreign and domestic, which charac- 

BYStem, the wreck of their liberty will rebuke terise the general tenor of the administra- 

tneir degeneracy, when it may be too late for =t ions which have preceded that of John 

repentance to expiate theerrorrtof the past or|Quincy Adams, and under the operation of 

repair their ravages. Wise men fa«*l that a ' which our government has attained an ele- 

fttiful crisU is now before us, which will, ivated rank m the opinions and affections of 

more than any other, try the principles of mankind, are hapily exemplified in the unu- 

the people and fix the dec^tiny of the constitu- :sual degree of prosperity which in daily re- 

tion. suiting from the wisdom and prudence with 

The approaching election of chief ma^is- which hiH administration is giving more exten- 

trata of the Union, is pregnant with either | si ve developments of their soundness and ben- 

bloasioffs or calamities, i»hich will he exten- .eiicence. We are at peace with ihe whole 

ureiy lelt and long remembered. 'world. Our treasury is anipU. We pay no 

InTolvni in the issue i^ safety or peril. It taxes. Our country 'is steadily progressing in 

will subject to a test, novel and eventful, ! improvement, physical and in'teiluctual. The 

the Talaa of free suffrage; and will evince government, so far as the President is respon- 

whether, in the exercise of the elective f ran- j si ble, is administered as providently and 

chifle, reason or passion — judgment or feeling, economically as it ever was in the faey-aay of 

shall pndominate. I republican simplicity. No citizen is oppress- 

In the decision of this important issue, the ! ed by federal authority; and wc only feel the 

people are called on to determine, not merely general government in the blessings which it 

What individual shall fill the Executive chair; | confers. 

this is personal and comparatively imrnateri- Since his induction, Mr. Adams has done 

%1. Bat they must incidentally decide other nothine^, in which he is not sustained by the 

%nd more momentous qne««tionK — such as 'example or opinion of nil his predecessors and 

these — ^whether the President shall be an able by the authority of the people who continued 

^nd experienced statesman, well-tried— or n tu ratify and approve for thirty-six years, 

lucky snd blazoned warrior, seir-willed and measures which, when attempted *by him, are 

tmpetuouH, and inexperienced in the practice denounced by Jackson politicians as daring 

or duties of the ofliceV Whether the tirst civ- usurpations. For desiring the extension of the 

il statien in the world shall be conferred for Cumoerland Road through the western states, 

tJiB benefit of those who gave it, or for the grat- . he has been abused fur encroachment on state 

•iiieAtion of him who asks i:V Whether, if it -rights. For favoring the protection, to a pru- 

^hsll be bestowed as .the rewsinl of service, it dent and necessary extent, of our domestic in- 

^hsUbe ajasttribute to tlio «:istinguished Ci- dastry, agricultural and manufacturing, he 

^^iliaBf or the penaioii of the reliant SoldierV j has been charged with a wanton violation of 

'^ITbethei ciTil or railitaiy pretansioua should ' the constitution. For treating our South 



158 GARRABD ADDRESS ON PRGSIDXNTIAL ELECTION. 



American neighbors respectfully, he has incur- 1 Appointed ambition, have been deluded almost 
red the imputation of a design to unite ouri ^o fanaticism; and seem to suppose that their 
destinics.with theirs. Forbeiiig willing, with' liberty is in danger, unless or exalting the 
the majority of the Commissioners at Ghent.: idol of iniliiary enthusiasm, tlic administra* 
to continue in force thu article of the treaty of i tion can ho revolutionized. The malcontcnti 
'83, in relation to the Mississippi, the pi.>o])lc ' are invited to the standard of a venerated and 
have been told that he atteniptcd to Bell the: laurelled soldier, valiant uiid glorious, but in 
navi^tion of that great river. When the op- : every other respect totally unfit for the cabinet, 
position frustrated the colonial negotiation by —a Boldi<'r. the accidents of whose evcutfullife, 
espousing the side of England, thev endeav- \ public and private, manifest the unreasonable* 
oredto make the responsibility of the failure iness of his claims to the civil eminence, in 
recoil on him and his cabinet. .Ul his acts i which, unfortunately, for the pence of the coun- 
are misrepresented: his mi'aniug perverted; his try and for his own posthumous fame, he now 
motives que-siioned; hi-* language distorted, aspires. 

and himself falsely charged with prodigality I Itis iiotbecuuce he is wwll qualified, thit 
and corruption. Many arc made unca>^y with ■ his leading adherents |>refer Gen. Jackson to 
visions of chimerical danger — and the Ameri- ^Ir. Adams, but because he is the only individ- 
can people, more highly favored than at any' ual of their party who has any chance to sac- 
former {>eriod, are divided into two anomalous jceed. His civil qualificatlonii are not oah 
parties, in which all ancient badges and feel- > greatly inferior to those of Mr Adains, butcer* 
ing, are buried in the all absorbing question — tainly very unequal tothose of many of hit 



fihall Andrew Jackson and his partizans be el- party. Bui- it was not the fortune of any of 
erated to supremo power on the ruins of Mr. the latter to command at Orleans; the accideo' 
Adams and Mr. Clay? So acrimonious are ;'tal circumstance of doing which, is the sun 
many of the complainants, that tliey employ total of tlie Cienerarh recommendations — 
all the resources of opprobious epitliets anil j Without this event no human being wonld 
vulgar defamation. Such rudeness and in- 1 ever have thought of electing him to the £x- 
justice to such men. are not only inconsistent; ocutive Chair of theU. Slates, 
with the personal respect due to them as gi'n- This his nanizana know. But they know 
tlemcTJ, but with the forbearance which their, loo the ^pellof a military name ou thepopalar 
stations hhould exact; and are ominous, if ap alFections — ^and that it covers a multitude of 
proved, of the degradation of eicalied wortn, , glaring defects: and hence they use the baitl« 
andof official diguity. "If such things are done! of Orleans alone, as the talisman for effect- 
in the green tree," what may we not expect "in ing their cimtomplated revolution. The 8th 
the dry?*. The persecutors of either of these ! of .lanuary, the anniversary of Kcntuckv's 
honestrmcn, may be earnestly asked, "what . disgrace, is ilierefore vociferated ns if it ea- 
evil hath he d(meyou?" Theanswer must be, i titled the renowned Hero to everything. If 
like that of Aristides ou a similar occai*ion, Andrew J :ick son has any other than martial 
'*thou artjutt.'* claims to tJie otHco which he anxiously icekf. 

Before Mr. Adams had taken the oath of of- ; let hi4 friends pre^^ent them. There hu been 



fice, a party, formidable for numberand acci- no attempt t(» reconmicnd hiin by an addmsto 
dental influence, composed of di-anWted and the understanding. Every effort in hii favcr 

J • * i J _ ^1' l«^i* 11 1 1' aIaj.1 • nnv • ' % 




nouncing their conduct, whatever it should i decisive. 

be, "right or wrong." Thev adopted the ap- ' He has admitted his own unfitness. Xor 
propriate watch-words — "l'ii*;y must be put only does his civil histoiy show tbathc never 
down if thoy are as pure as the ang4.>ls at the rose above the grade of mediocrity , but he hai 
right hand of God; and true to their ]»ur- j mngnanimously acknowledged hia want of 
pose, they have loft no means untried fori qualifications for a scat in Congress, or on the 




Iiad learned from history, sacred and profane, : nation? if itV>o intended that he 8hall beon- 
that, during transient paroxysms of popular ly the nominal President, we say the peniioD 
excitement, the multiluile, roused lo phrenzy . is too high, and the hazard toog^rcat. 
by the arts of the designing, had proscribed; The most memorable act of the General's po- 
their benefactors and mo^t virtuous men., litical life, is the vote wliich stands agiiart 
And boldly experimenting on the credulity ' him on the country's record, in oppositioB lo 




bination" have endeavored to excite public public fiervice. Washington had encmittvUrf 
indignation against Mr. Adams, and the Se-'his admiuisiralion too mot with oppORiioe 
cretary of State of the United States, by | and reproach. 

charges as false as they are foul. By a dex-! The samosjnrit is yet alive, and instigUM 
terouB use of these, many honest men, unac- the violent outcry against the present sffinii* 
qnalnted vith the artifice and resource of dis- istration. Nothing but the name of *^ " ~ 
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ington saved him from ovcrtliru\r: xnaj his I 
example ^avetliodo who, for followiug his pro- ! 
cepts, arc 8iibjcct<;(l to the same p«?rflccutioii < 
which he outlived. I 

The clairii<4 of tho Hero of OrK-ans ti» iMvil j 
preferment aro ccrtainlT nor inoroabi^d l»y this ' 
inexplicable vote; nor by the cojiUMnptu- 
ous termu in whicli hi- ridiculoil .Mr. Madi.^ou's ' 
preteusiions to tlie presidency; nor by liis iliroat , 
U> charitisc a Senator in tlfo C'Hj)iiol. for ca- 1 
quiring into his public rondiici; norbyllm in- ; 
jury wuich lie rocklei*sly endeavori'd lo intlioL : 
oil the State of Kentucky, by unju«»tly cliarg- ! 
iiiff her volunteer soldieri* 'with "iiiirloriou** I 



flight'* at Orleans, and by refusin;^ to do justice 
when convicted of injustice; nor by the indeli- ■ 
catti manner, in which in liis Harrodsburgli 
letter he meant to speak of Mr. Adanihi as thn 
enemy of the people, and of himself as their j 
frieuuand candidate; nor by his artful efforts [ 
to destroy the reputations of Mr. Adams and 
Mr. Cli^.by inKinuatin(|rtli:Lt he could convict 
them or "bargain and manageinent,*' when his 
own boasted witness acquits them, and proves 
that, if there was any tampering, it \\i\^ on the 
Oeueral's side. 

Next to the Htli of January, with which some 
declaim Very liaudsomely who were oj>posod lo 
the war, the friends of the Gt^nerul have ])rof- 
ite<lmcwt byaHsertin^, that he was the Pw 
pie's President, and tliat he and they were 
corruptly cheateil out of their rij^ht*^", Tliis 
hafl bieen so often and confiilontly reiterated 
that many honest menbelicvo it, and for this 
reason alone, incli no to espouse his cause. 

That ho was not the olm'ct of a Tnajority of 
the people 8 preference, plain facts will indis- 
putably prove to all who have eyes to se»j or 
tars to hear, and the faculty of addition and 
subtraction; and this must have been well un- 
derstood by Uiose who gave the first, impulse* to 
tkia wide spread delusion. The Gen. was not 
Qfnly not chosen by a majority of the people, 
but, 9m is evident, Mr. Adams received a large 
plurality of votes given by tin; people, and 
would have gone into the House of Kopresen- 
tative* with a correspondent plurality of th(> 
electoral votes, had tnc majority of the ])eople 
of each statu controlled the whole electc^ral 
vote of the State, and had not Mr. Adams bi^>n 
the victim of "intrigue, bargain and managi^ 
meat. Of the fre<* votes represented in the 
electoral collies, Mr. Adams had al)out '1,000,- 
000, and Gen Jackson had onlv about 3,0^)0,- 
000. By the constitution the slave states are 
aatitled to the electoral weight of 3-&th of their 
slares who do not vote: add tliese, and still Mr. 
Adams has a decided majority over the Gener- 
al'a number, of bond and frcc,''black and white. 
But in some States where Mr. Adams had a ma- 
jority of the whole popular vote, the General 
obtained a majority of the electors. This re- 
sulted from the organization of the districts. — 
And in some other states where Mr. Adams 
was itroneer than any other candidate, the 
friends of uio others combined on tho (k^ncral, 
ropposing there was no danger of his election. 
Thus this candidate of the ]>copio received, 
nomiiiallTi 99 electoral votes ana Mr. Adams 

«0 



only ir-i — when, if tho will of the people had 
becnconsult4Ml Mr. Adam's vote nmst have 
been at least iH. and that of his competitor 
not more than 85. It is not denied, that Mr. 
Crawford's friends |)refiTrcd Mr. Adams to the 
(•eiiernl, and t.heri> is do doubt, that a majori- 
ty of Mr ('lay's felt the sjune preferouce. — 
Hence it i=* evident, that Mr Adams was pre- 
ferred to Gen. Jnck.son by an overwhelming 
majority of the .\ineriean ]>eople, and was, 
therefore, the people's candidate. 

Equally fallacious, but farless excusable, is 
tho plea < if "bargain" in th(f election by the 
House of Representative^. This is a second 
'•ropish i*h>t * — and its informer, wlioever he 
may be, a second Titus Oat<.'s, and should 
meet with execration in common with those 
who concoct<xl a plot so diabolical. They 
have the hardihood to ask honorable men to 
accredit tlni imj^uted corruption of distinguish- 
ed citizens who have been their country's 
pride for many years, ami to degrade them, not 
»>nly tpitkoiit proof, but aijainst the proof of tho 
accuser. Gen. Jackson 'well knew that Mr. 
Clay could neither be bribed nor awed to vote 
for him — and he also knew that, if he could be 
i^uilty of Rueh a suicidal act as to give in his 
adhesion to him, he could not have elected 
him. Tho General with Mr. Clay's assistance 
could not have obtained more thau nine 
slates, and Mr. Adams on the final ballot 
must have had at least 15. Therefore, there 
was nothing to be gained by bargain, and no 
motive to enter into it. Mr. Clay did not de-- 
sire tho place of Secretary; Imt neither his 
friends nor his enemies allowed him to refuse 
it. Unable to induce Mr. Clay to enlist under 
the military banner, the disap])ointed are pro- 
voked to attempt by calumny to) put him out of 
their way. They cannot succei^d until they 
put liim down; and it is plain, that the prime 
object (»f their warfare is to prostrate kim. If 
he had not become Secretary of State, there 
would either have been no combination, or if 
any, it would h.ave been of a ch<aractcr very 
di^erent from the Jackson party. The Gen- 
eral was brought out first as a candidate for 
the piirpose of frustrating Mr. Clay's prospects 
and of electing Mr. A^lams, who was the Gen- 
eral's first choice until he had hopes for him- 
self, and afterwards his second clioice. And 
now he and Mr. Clay are hunted down, by a 
party whoso motto is, *' Jackson and Reform^" 
or proscription and expulsion of all who will 
not enlist m their service. 

Tho west is obviously and peculiarly inter- 
ested in sustaining this administration. Do 
we desire the continuation of the Cumberland 
Road, commenced under Uie auspices of Jef- 
ferson, and the opening of the Chesapeake and 
Ohio Canal, projected by the benevolent mind 
of "Washington V And do we wish to partici- 
pate in the incalculable blessings, political, 
commercial and fiscal, which these great im- 
provements would produce? Do we feel the 
necessity of protection to domestic manufac- 
tures and to our agriculture? The opposition 
denounce the present administration for favour- 
ing theso measures: and General Jackson has 
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not found it convenient to discloso his ' opin- 
ion of the "Amtrican System." H# eonc^s 
it, and suffers himself to be declared in fa- 
roar of the system where it is popular, and 
against it where it is not acceptable. Let him 
come out upon this subject explicitly, and his 
hopes of election wiU be blasted. If he is 
friendly to the system, nothing can be eained 
by prcfcTring him to an abler and surer friend. 
But if, as almost certain, he is hostile to it, 
what ma^ not its friends, and its enemies too, 
lose by his success? It is earnestly to be de- 
aired, that the people may, consider this sub- 
ject dispassionately, and act wisely and pru- 
dently, r^^ding measures, not men. In elect- 
ing Cten. Jackson there is great peril— but in 
re-electin|j^ Mr. Adams there is safety. Ho is 
unexceptionably moral ;^ he is a plain and tem- 
perate republican; he is fully comp»etent; he is 
the man of whom Washington said in 1797, 
that he was the most uscfulfunctionary in the 
foreign serrice; the man who enjoyea signal 
evidences of the confidence of ereiy President 
of the United States, and of the admiration of 
Qeneral Jackson until it became his interest 
to crush him. 

By approving the conduct of this gifted and 
much wronged citizen, Uiej>eople will do jus- 
tice to him and to themselves, and will rescue 
the country from the consequences of electing 
a General, with the transient apprehension of 
whose success Mr. Jefferson, Mr. Madison, and 
other patriarchs, trembled for the safety of the 
Republic. 

It is respectfully submitted to the patriotic 
and considerate among those who disapprove 
the leading measures of Mr. Adams' adminis- 
tration, whether they reasonably expect any 
advantage, by electing General Jackson, cquf^ 
to the permanent injury which such an event 
may inflict. 

Military renown has been fatal to liberty. 
It overran the freedom of Greece — of Rome — 
and of every other republic that has ever suf- 
fered itseu to be spell bound by its fascina- 
tions. 

Bonaparte and CsBsar won more battles than 
General Jackson ever achieved, and were cer- 
tainly his superiors in general knowledge. — 
But what free people would be willing to con- 
fide their destinies to such nilers? 

Washington was "a military chief" — But 
there has oeen only one Wasnington. The 
name of our dead Washington is worth more 
to us, than all the living Washin^ns in Uie 
world. He was not only "first in war" but 
"first in peace and first in the hearts of his 
countrymen." It was not his victories in the 
field, but his victory over himself, that lifted 
Washington above all other men. He was 
honored with the Chief Magistracy not for 
being a successful warrior, but for possessing 
those pre-eminent moral excellencies, the 
known destitution of which is an insuperable 
oblation to the Hero of New Orleans 

We delight to coiner appropriate honor on 
our distinguished Hero. But we should over- 
leap the bonndary of sratitade and prudence, 
by making him ftesicUnt We do not beiieyo 



that Gen Jackson would wish to destroy the 
liberty of his country — nor that, if he shomld 
the people arc yet prupared for such a catastro- 
phe. But we would aeplore the exam|)lc, as 
well as fear mauy of the consequences imme- 
diate and remote, of his election to the Presi- 
dency; and deem it wise to profit by the histo- 
tory of the world, and avoid the rock on which 
the liberty of past geucrations has been 
wrecked. 

Wherefore, Reeolved r—l&t. That it is the 
duty of the friends of order and good govern- 
ment, to employ all practicable and honourable 
means to promote the re-election of John Q. Ad- 
ams; that we app|rove, as preparatory to thiift 
end, the convention proDOAed to be held at 
Frankfort, on the 17th of l)ec. next, to select an 
electoral ticket, favourable to the present ad- 
ministration, and that Francis P, Hord, Dan- 
iel Obannon, Tyre Harris, Thomas Kennedy, 
Benjamin Mason, Simeon H. Anderson and 
Alander Sneed, be appointed Delegates to rep- 
resent us in that convention. 



SPEECH AT CLAY FESTIVAL. 

As the organ of the neighbors of our distin- 
gnished countnrman and guest, to whom (hej 
have dedicated this Kentucky Festival as a 
tribute of their respect for him as a man and 
of their gratitude for the eminent aervices of 
his long and eventful public life, I now pro- 
pose a crowning sentiment, which, as we be- 
lieve, will be echoed bv the united head and 
heart of this vast multitude, of both sexes, 
and of all ages and denominations. 

We have assembled, my countiyinen, not 
to worship an installed idol, nor to propiliale 
patronage by pouring the incense of flattorr 
at the feet of official power, but to greet, witn 
heart and hand, an old patriot returned to the 
walks of private life with a consciousness of 
having, through all the vicissitudes of incon- 
stant fortune, always endeavored to do his 
whole duty to his whole country, and with the 
memory also of deeds of which the proudest 
on earth might well be proud. [ Ohetis.] 

By the good and wise of all parties, who 
feel as they should ever feel, such an occasiim 
as this must be approved as the offspring of 
emotions which snould be cheriahedby ere 
ry enlightened friend of his country^ in- 
stitutions, and b^ every disinterested admiicr 
of the noble of his species. We should honor 
those who honor us. Distinguished senriofs. 
by whomsoever rendered, should be gratefnllr 
remembered, and exalted talents are entitltd 
to universal respect. But, whea one of our 
own countrymen, by the force of his own ge- 
nius and virtues, has risen from poverty sad 
obscurity, and not only ennobled his ova 
name but illustrated that of hia countzy, bo 
personal jealousy or political prejudice ahonld 
chill the nomafi^ of that country'a undividsd 
heart. And when, as now, we behold hint 
aplain citizen, nown grey in the public tm- 
^yiee,and ratinatohia fann to liyeaaddit 
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aiuoDg UK, what Rcpublicau, what Jiienttielian, 
can rebuke the sympathy and reipect here this 
day manifested towards him, in a manner un- 
exampled, and far more grateful to hin heart I 
than the offer of tlic highest official station on , 
earth? On such a day and at such a place, all, | 
of every rank and name, might honorably 
unite in this common offering of cordial re- ' 
9uect for a ^llow citizen whom, perhaps, we ; 
snail never again see and hear as we now see I 
and shall hear him, and who honors us as ; 
much as he can bo honored by us. To the • 
thousands here pranent the scene around us | 
is peculiarly im])oKing, and suggests refloc- ; 
tions both encouraging and ennobling. 

Not more thati half a century ha^ elapsed 
since the Indian, with his tomahawk, lurked in 
the cane-brakes of our pioneer fathers. With- 
in rather less than that eventful period, a ! 
biMirdless stranger was, for the first tmie, seen | 
on the streets of the then litt le village of Lex- 
ington. Like Franklin when he first visited 
Philadelphia, a poor and friendless orphan 
boy had left, his native Virginia and come for- 
lorn t<i this land of promise, to veek his for- 
tune and fix his destinv. He leaned alone on 
Providence, a widowed mother's prayers, and 
the untutored talents with which God had 
been pleased to bless him. Those prayers 
prevailwl — and that Providence and those tal- 
ents sustained him in all his trials, and soon 
pointed him to a high and bright career, 
which n(»nc but the good and great can ever 
run with honor or success, lliat career he 
has, so far, run with a lustre unsurpassed. 
Thi) Forum and the Senate have been adorned 
and exalted by the graceful displays of his 
rare genius, and the overwhelming ]>ower of 
his Demosthenian eloquence. His name is 
identified with the forensic, political, and di- 
plomatic history of the United States for the 
last thirty-six years; and his mark is legible 
oil every important act of national legislation 
or American policy, which has been either 
adopted or discussed in this Union, within 
that period. He has always been the friend 
of the honest laborer — the champion of domes- 
tic industry, and a sound currencv — the ad- 
vocate of equal rights — and the aefender of 
the constitution, which, though excellent as it 
is, might, in his judcnient, still be improved 
bj the prudent moaifications of experience. 
His voice has been heard and his thunders 
felt, in the cause of civil and religious liberty, 
in every clime. And always andevervwhere, 
tlie Keniuekian has been distinguisucd for 
lofty and comprehensive patriotism, republi- 
can simplicity, practical wisdom, and self- 
Micrificing inaependcncc. The whole reading 
world knows and admires him as the Ameri- 
can statesman and orator, whose moral power 
and self-devoting patriotism, more than once, 
saved his country from impending ruin. And 
when, like WaAington, ho determined to re- 
tire forever from the theatre of public action 
"where he had won so many civic victories for 
hie country, and plucked so many green lau* 
role for his own head — when he resolved to 
•zcbange the tolU and troubles of public life. 



for the repose of retirement, the verdant lawns, 
the roving herds, and domestic sweets of Ash- 
land—- when, for the last time, he stood before 
the Senate, to make the solemn announcement, 
and take his everlasting leave, — not an eye 
was dry — not a heart unmoved; and let his po- 
litical opponents sav what thoy may, that 
parting scene was felt there, and here, and 
everywhere, as the separation of the soul from 
the body. [Great cheering.] 

The measure of his fame is now full — and 
ripens for posterity. 

Thus, while the infant Kentucky has grown 
to a gre&i and renowned State, and the small 
vilU^ of Tjexington to a beautiful and clas- 
sic city, their adopted son has also risen to an 
eminence in the iudc^ent and esteem of en- 
lightened men, wnich few on earth havo yet 
attained, or can ever hope to reach; and now, 
surviving abuost all of those who witnessed 
his humble advent, he reposes, in health ot 
body and health of mind, on the blooming hon- 
ors of a political patriarch. And hare we may 
all behold a striking and beautiful exemplin- 
cation of the hopeful tendencies of our free 
and equal institutions, and of the inestimable 
value also of talents faithfully employed and 
rightly directed. 

Resisting the syren voice of vulvar ambi- 
tion, Kentucky's adopted eon faithfufly served 
his country for that country^'s sake; and now, 
after steering the constitution from the whirl- 

Sool of consolidation on the one side, and 
issolution on the other, the Ulysses of Amer- 
ica has laid aside his heavy armor, and come 
homo with an untarnished shield. He wants 
no Homer to exaggerate or embalm his deeds — 
Already stereotyped, they will tell, in all 
time, for themse^cs, without the aid of poe- 
try or of song. 

His public life illustrates the difference be- 
tween the itaUMfnan and the poiUieian — be- 
tween the enlightened patriot who goes for 
the welfare and honor ox his country, in defi- 
ance of all considerations of penonal ease or 
aggrandizement, and ihe selneh demagogue, 
who, always feeling the people's pulse or look- 
ing at the ▼eathercock of tne popular breath, 
counts, as the chief good on earth, his own 
exaltation, by any means, to some ofilce or 
tni84 which he is not qualified to fill with 
honor to himself, or advantage to the public. 
Whilst a swarming tribe of elfish placemen, 
and vulgar aspirants after ephemeral popular- 
ity, like common birds, have been skimming 
the earth and amusing tho people with their 
versatility, their colored plumage, and their 
mock notes-— the orphan boy of Lexington— the 
self-made man of America, poised on ea^e[s 
pinions, has soared te the pure sky, with his 
eyes fixed on the sun — until fatigued at last, 
by hie airy height, he has rested on tho up- 
lifted arm of that great commonwealth, which 
is emphatically styled "tho land of the free 
and the home of tiie brave." And there, on 
that strong right arm, let him rest in peace, 
until, if ever, ne may choose, on<!e more, to try 
his strength in the loftier and less peaceful 
•cenee of political life. 
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He has encounterod tbn eiiTy and obloquy 'hi <« ixwtliuinovis fame, at least, in secure, 
infleparablc from exalted living merit. Sodicl When tlie rival uassiong, which have assailed 
Socrates, and Cicero, oud even our own (nul- hini, shall liave UH;n buried at bii^ tomb, his 
like Wathington — and fo must every honent' character as a patriol, orator and stalcsmaD, 

}>atriot,wholiveH and actHforhiH country and will shine forth, clear ami refulgent; and like 
or truth. The pathway of such a patriot tliesettinj: sun of a stormy day, it will pau 
will BTer b« bes<'twith the C/romi and Chdii the horizon cloudless, sputlttss, and full-oroed. 
of the day. Rut remember tliat his straight [Great ap])lau»ic.] 

and narrow course is the only one which could Identified with his country's fortune, his 
Hecurefor him honora)>Io renown, or the grate- iin'mory will liw in the history of that coun- 
ful remembrance of an ago to come, t^uch lias try's i^fory — and with Washinpton'a, and Htm 
been the conduct, such tlie aim, and such, of ,»7/on'», and Maditon't, Marshall's and Patrick 
course, the doom of our distinguished neiKh- Henry's^ it will be embalmed in the hearts of 
bor and friend. Ambitious, we know, he has the virtuous and the wiso, as long as eminent 
always been. But he has be<?n ambitious — .talents, signally devoted to the welfare of our 
not of office, nor«>f fleeting popularity — ^but of I race, *«hall Uj revered among men. 
that sacred fame which follows autl hallows And, in some future age, when the ^oung 
noble deeds. His ambition, totally unlikeiA'en/Mcitwn, with curious eye and palpitating 
that of the unprincipled egotist, has resem- l^^^^^^rt, *»'^«'^11 ^^'^cplore the Fantheon of illusin- 
bled rather that nobler mould of Cato, or ofous Americans, soon attracted by the moft 
Cttrfiff*. And this, more than triumphal I honored group, he will there at once behold a 
scene, is only the dawn of that light with graceful and majestic statue of graait«, and 
which time and the approTing judgment of casting an anxious glance at the sculpturvd 
mankind will encircle Iiis name. Already, pedestal, he will read, with unutterable emo- 
thisdav, he enjoys, in retirement, a reward ti«»:is of gratitude and ])ride — 
which no earthly ])lace or title could ever con- }lE!*liY CLAY, OF KENTUCKY, 

fer. "NViihout detaining you longer, I will ac- 

Men will differ in politics as Ml other things, nounce the sentiment,' to which the heart*, of 
But let tliem hone.«*tly differ, like christians inillioiH, now and for ages, will approvinglr 
and republicans, in a spirit of toleration and respond. 

charity — and not, as untamed savages, with, IIKNIIY CLAY — Farmer of AsJdand — Ps- 
the brutal ferocity of hungry tigers. When Iriot and Philanthropist — the Ameiiican States- 
we explore his whole public life, the unrelonl- »'«»* «n^^ i'nricalUd Orator of the Ags^iWus- 
ing crusade, so spitefullr and per8overingly:;tr»ous abroad, beloved at hi>me. In a long 
prosecuted by some leading men airaingt thi's career «»f eminent public service, often, like 




roots. Could the ostracism or niin of sucli a "ly retired to the tranquil walks of privato 
man advance the glorv or promote the happi-:lif«. ihe grateful hearts of his cuuntrjmeii 
nessofthftt country which he has .so much' will do him ample ju.stice; but, come what 
honored and heli>eil to save? Faultless, we' ""ij- Kentucky will stand by him, and still 
admit, he has not always iK^en. Who on earth :*iO"tiuuc to cherish and defend, wi her owe. 
ever was, or will ever be? But, had he been 1 1*»^ f***"** <»f a scm who has emblazoned her ti- 
eyen perfect, imperfect mt*n would either not' *i"i«l»t'<"i with immortal renown, 
have known, or knowing, not acknowledged; 

it. Blind allegiance to party is not only the _♦-♦♦♦— .... 

canker of liberty, but the murderer of charac- , 

ter also. Those who l(K)k through the micro- ' fFrom the Obsv. tt Reporter, llth July, l&5ii 
scope of a party or a faction, instead of seeing j ' BURIAL OF HENRY. CLAl. 

for thcmsclyet, in the o]>en sunlight of heaven, ' — 

will never behold anything a^ it is. M.iny; f^alurday last, the 10th of July, was adtT 
have only seen our guest through thi« false ever to be remembered in our "cily. It wa* 
medium: and they cannot, therefore, know or.'the<lay consecrated to the last solemn fuopni 
appreciate his true character. It is not t»ur rites to the renuiins of our illaKtrious friei;i 
purpose, here, or elsewhere, to voucli for the and neighbor, Hflvrt Clav, and will be Tk 
rectitude of all hecver «lid, or said, or thoughi. : memberwl by all who had the hoiK»r of panic 
But we may be allowed now to say that even i i pat ing in tlio mournful exercises c»f the occa- 
those, "^ho^e estimate of him i-» mn*i unlavora- 1 sion. n(»t only i)ecause of the consignraeul the; 
bl*^, generally concede that lie is high on tlu; ,to their Jiiiaf jdac? of rep<»>e of the remains o; 
roll of the most distinguished men uf the agn,! our great feli<»w -citizen, but as haying been 
and acknowledge, moreover, that he ha-^, 'the occasion of a larger asKi>mblaec of people 



through a long public life, stoo<l steadfastly by 
his principles and maintained them, on all oc- 
casions, ably, boldly, and manfully. Let 
them then judge him by xha golden ruU. 

But whatever may I)e thought of him now, or 
whuieyer may bo his future destiny on earth, 



than was ever befort; congregated in the linu'* 
of our eity, and of having boeu one gencnl 
scene of mourning and sorrow. The pagoo^ 
was, probably, never surpassed on any siniltf 
occasion in t^e United States, and theteiliiiw 
no of respect and affection fomidied bj iviaj 
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cmtward indication was uuch as no man save 
HcNRT Clat could have commanded. 

We scarce know how to begin a description 
of this great and melancholy occasion. It was 
such a display as we are not in the habit of 
witnessing in the West, and the like of wMch 
we have never before been called on to por- 
traj. Were we to write a week, we could 
acarcelj begin to do justice to the subject, and 
must crave the charity of our readers for fall- 
ing so far short of that which we would have 
liked so much to have accomplished. 

On Friday evening, the committee of the 
Senate, consistiue ofMcssrs. Underwood, Cass, 
Houston, Jones, Fish and Stockton; the com- 
mittee appointed hj our citizens to escort the 
remains, accompanied by a committee from 
the city of Kcw York, a committee from Uie 
citizens of Dayton, Ohio, the 'Clay Guards' of 
Cincinnati, and a deputation of seventy-six 
young men from Louisville, together with sev- 
extd military companies from the latter place — 
arrived at the railroad depot in this city, in 
charge of the remains. The Hon. Joseph K. 
Undzkwood, in behalf of the Senate's commit- 
tee, there addressed the committee sent from 
tliis place to receive the remains, in a few feel 
ing and appropriate remarks, formally sur- 
rendering their precious choree to the care of 
the Lcziufi^on committee. His address was 
replied toby the Hon. Gkorqk RoBEaxBoy, in an 
eloquent and touching manner. We arc grat- 
ified to have it in our power to lay before our 
readers the remarks of both gentlemen, as fol- 
lows: 

JUDGE UNDERWOOD'S ADDRFJSS. 

Mr, Chairman, and Oenikmen of the Lexington 
CommiUee: 
If r. Clay desired to be buried in the Cem- 
etery of your city. I made known this wish 
to the Senate after ho was dead. That body* 
in coniideration of the res]>cct entertaiucd fbr 
him, and his long and eminent public ser- 
vices, appointed a committee of six Senators 
to attend liis remains to this place. My rela- 
tions to Mr. Clay as his colleague, and as the 
mover of the resolution, induced the President 
of the Senate to appoint mo the Chairman of 
the Committee. The other gentlemen com- 
prising the Committee are distinguished, all 
of them fur eminent civil services, each having 
been the Executive Head of a Sttte or Territo- 
ry, and some of them no less distinguished for 
brilliant military achievements. I cannot 
pcmiit this occasion te pass without an ex- 
pression of my gratitude to each member of 
the Senate's Committee. They have, to testi- 

a their i)ersoual respect and a])preciation of 
e character, private and public, of Mr. Clay, 
left their seats in the Senate for a time, and 
honored his rcinaini by conducting them to 
their last resting place. I am sure thst you, 

Ssntlemen of the Lexington Committee^ and 
e people of Kentucky, will ever bear my as> 
•ocialcsin grateful remembrance. 

Our journey since we lot'i Washington has 
been a continued poxeuioii. Everywhere, the 
people hare pmsad forward to manifest their 



feelings toward the illustrious dead. Delega- 
tions from cities, towns and villages have 
waited on us. The pure and the lovely, the 
mothers and daughters of the land, as we 

Sassed, covered the coffin with garlands of 
owers and bedewed it with tears. It has 
been no triumhpal procession in honor of a 
living man, stimulated by hopes of reward. 
It has been the voluntary tribute of a finee 
and grateful people to the illustrious dead. 
We have brought with us, to witness the 
last sad ceremony, a delegation from the 
Clay Association of the city of New York, 
and delegations from the cities of Cin- 
cinnati and Dayton, in Ohio. Much as we 
have seen on our way, it is small compared 
with the great movement of popular sympathy 
and admiration which evexywhere bursts fortn 
in honor of the departed Statesman. The riv- 
ulets we have witnessed are concentrating, and 
in their union will form the ocean tide that 
shall lave the base of the pyramid of Mr. 
Clay's fame forever. 

Mr. Chairman, and gentlemen of the Lex- 
ington Committee, I have but one remaining 
duty to perform, and that is— to deliver to 
you, the neighbors and friends of Mr. Clay, 
when living, his dead body for interment. 
From iny acquaintance with ^our characters, 
ande8i>ecially with your Chairman, who was 
my acnoolmate in boyhood, my associate in 
the Legislature in early manhood, and after- 
wards a co-laborer for many years on the 
bench of the Appellate Court, I know that you 
will do all that auty and propriety require, in 
burying him whoso last great services to his 
country were performed from Christian mo- 
tives, without hopes of office or earthly re- 
ward. 

JUDCE ROBERTSON'S REPLY. 

Senator Underwood, Chaitman, and Asooeiate 
Senatort of tAe CommUteo of Convtfanee: 
Here, your long and mournful cortege at 
last ends — your melancholy mission is now 
fulfilled-«aud, this solemn moment, you dis- 
solve your connexion with your late distin- 
guished colleague of Kentucky. 

With mingled emotions of sorrow and of 
gratitude, we receive from your hands, into 
the arms of. his devoted State and the bo- 
som of his beloved city, all that now remains 
on earth of HENRY CLAY. Having at- 
tained, with siffnal honor, the patriarchal a^e 
of '76, and hallowed his setting sun by the 
crowning act of his eventful drama, a wise 
and benevolent PkovinxMcx has seen fit to close 
his pilgrimage, and to allew him to^ act — as 
we trust he was prepared to act — a still nobler 
and better part, in a purer world, where life is 
deathless. This was, doubtless, best for him, 
and, in the inscrutable dispensations of a 
benignant Almighty, best for his country. — 
Still it is but natural that his countrymen, 
and his neighbors eHpecially, should feel and 
exhibit sorrow at the loss of a citisen so use- 
ful, so eminent, and so loved. 

And not as his associates only, but as 
Kentuckiana and Americans, wo, of * — '- - 
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^on and Fajeth", feci grAt<»ful for Vlio uuoxnin- 1 In thi* sacnnl Jiiul august ]»re.-H'ncf* ©f Hil- 
plod nianifcstjitioTis of rr.spect for his memory illustrious (k'a(l,"wcro an nilogistic *|»«H-ch be- 
to which you havf so <'l«M|ueiitI}r alluded is filling; the occa.sion. it- could not ho made hy 
having everywhere, graced tho more than tri- , nv.'. I could not. ihu8 F]>rak uvor the dcwi 
uini>hal procession (►f his dead body homeward lx»dy of HliNHT CLAY. Krntuckif ex\H^u 
from th" National Capitol, where, in the pid)- not nn; nor anv other of her sous to^p^ak bi^ 
lie service, he f«ll wit ii his arnitr on and un- eulogy now, I'if ever. She would leave that 
tarni>hed. AV"e feel, Mr. Ohainnan, espficially j grateful task to other Stat^-^ and to oih«'r 
grateful to vournelf and your coUe^igues hereitimcK. His name needs not our panoj?yric. Thf 
jiresent for tlie honor of your kind accom])a- j carver of his own fortune — the fonmfcr €»f Li^ 
nymont of your precious depanite to its last own name — with his own hand* he has huil: 
home. Equally divided 

i)eu 

Wii 



)d in your party names, his own monument, and wilh his own toujour 
equally the personal friends of the aec<.'ased, and his own \}ou he has RtereoiyjM-d his aiiKt 



equally sympathising with a whole nation in biography. With hopeful trtist his matenu^i 
the PfoTidential hcreavemcnt, aud all distin- ; ^^<^n""f'»^<'«ilth consigns his fame to the ju> 
suiislKMl for your public services and the con- 'tico of lii^tory and to the judgment rif ages t" 
Sdence r)f couslituent**, — you were peculiarly 'come. His a'*hes he iKMpieatlied Jlo her, nr.d 
suited U) the sacred truM of escorting his re- tliey will rest in her bosom until thejudpuHii 
mains to the spot chosen bv himself for their day; his fame will 6rscen<I — as the ctminin) 
reposn. Having performecl that solemn ser- : heritage of hi^ c<iuntry — to every citize!i •■! 
service in a manner creditable to yourselves that Union of which he was thrice the iriuin 
and honorable to his memory, AfTi^ucAry thanks phant chamj>ion, and whose grniu*i and vali.- 
you for your patriotic magnanimity. And al- aro so beautifully illustrated by his hk^kI*:'] liiV 
low mo, a.s her organ, on iTiin valedictory occa- ; But, though wc fe<»l assured that liis reno^ i 
sion, to express for her,as well as for myself and will survive the ruins of the Capitol hcKcli»r.: 
commillee, the hope thai your last days may and tfo admirably graced, yet Kentucky wih 
be far distant, auM that, come when they may, rear to his memory a magnificeni mau*«ole»Hi.— 
as they certainly must come, sooner of later, a votive monument — to mark the sjnu wb-r 
loall of you, the d(;at]i of each of you may dc- his relics shall sleep, and to tostifv loMictMl 
serve to be honored by the grateful outpourings ing generations that our Rej>ublie. hnwiv*^i 
<»f national respect which sij^nalisc the deaili unjust it may t<H) often be to living merit, w: . 
of our univ(;rsally lainenU.'d Clay. | ever cherish a Ljrateftil remcmbrunr'- ft iv 

tfX^nlike Burke, h«' *'nrt>€r irare up to party dead Patriot, who dedicated hi** life !«•!:;:' 
trhai trait mf ant for mankind.*' His intrepid country and with rare ability, hi Moit; iirrii!'.i>«. 
nationality,h\^ lofty patriotism, and his com- j and self-Kaerificing Cf)n9tancy, deviitcii hi' 
[»rehensivo philantliropy, illustrated by his , lak'nts and his lime to the cause of Pntriotinm. 
country's annals for half a century, maffnitied , oi Libert ij, and of Truth. 
him among Statesmcin, and endeared him to 



all classes, and ages, and sexes of ids country- 



The remains wtrre then j)lace<l in a licar? 



men. And, therefore^ his name, like Wash- and followed by the various comniitt«-*cs, I'ul 
ington'k, will belong to no party, or section, or a large concourse of citizens, were taken to 

Ashland — the homo of the deceased patriot fi-r 



time. 



Your kind allusion, Mr. Chairman, to rem- 



fifty years, and now the spot whither manv x 



niscences of our personal association, is cordi- pilgrimage will be made by th« admircr»»i'f 
ally reciprocated — the longer we have known, i true genius, public virtue aud uuselfi.«h pa 



the more we have respected each other. He 
a.^su red that the duty you have <levolvcd on 



triotism. The body wastheioj^Iaced in sr;ac. 
and a vigil kept over it during the nigh: by a 



our Committee shall be faithfully performed, committee of young gentlemen scK^cied for rb«; 
The body you commit to us shall be properly 
int<;rredm a spot of its mother earth, wnich, 
as "<A« ^are o/" Clat," will be more and more 



consecrated by time to the affections of man 
kind. 

How different, however, would have been 
the feelings of us all, if. instead of the pulse- 



purpose. 

Tlie morning of Saturday rose clear ar.-i 
brilliani as the fame of him upon whoso rvo 
its light fell all unheeded; and the stately 
pines, planted by his own great liand, looked 
less like mourners, than green rernembranci-.'^ 
of his immortal glory. 



less, speechless, breathless day^ now in cold At an early hour the city was antir. Hefr-r 
and solemn silence before us, you had brought; sun-rise thousandu of vehicles had arrirod, 
with you to his fandly and neighbors the lit- ' and continuous and unbroken streams <»f car- 
inff man, in all the majesty of his transcendant i nages, equestri<ins and pedestrians, pouri-l 
mural power, as wc once knew and often saw ' through every avenue to the city up to lU 
and heard him? But, with becoming resigna- i hour nxed for the funeral. The streois — th. 
tion, we b(jw to a dispensation which was windows — the house-tops — t?vcry place wLct 
doubth-ssas wise and benificent asitwasmcl- 'the human foot could stand and the huma!- 



ancholy and inevitable. 

To the accompanying committees from New 
York, Dayton and Cincinnati, wu tender our 
pr<>found acknowledgments for t ho ir voluntary 
sacrifice of time and comfort to honor the ob- 
sequies of our illuntriout coiintiyman. 



eye could sec, seemed to be taken hold wl 
And yet, it was all gloom and sadness. Tt« 
mournful music— the mulllcd drum — the veili^w 
colon of the soldiery — all conspired to render 
more bolcmn the imposing rites. 
At 9 o'clock, the Committee of the Senate; 
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the Tarious Committees from other States; the 
Committee of Arrangements; the Committee of 
Escort sent to receive the bodj; a Committee 
ft«m the Masonic Fratemit7 and the Pall- 
Bearers, repaired to Ashland to receire the 
body. On a platform covered with black, in 
tnmt of the main entrance to the mansion at 
Ajdiland, the body was placed. Over it were 
strewn flowers of the choicest description. 
Upon the centre of the burial case was placed 
lae wreath, fashioned hy the hand of one of 
the most gifted and distinguished of our 
eoiintr3rwomeu — ^Mrs. Ann S. Stephens — ^from 
a rare flower— the "Immortelle" The wreath 
miented bj the Clay Festival Association of 
Aew York ornamented the top of the case; and 
in rich profusion around it were placed bou- 
quets from Washington and Baltimore, and a 
ui^rel wreath from rhiladelphia. 



The funeral services were then performed 
bv the Rev. Edw F. Berkley, Rector of Christ 
(Episcopal) Church in this citv, of which Mr. 
Olat was a member. The solenmity of this 
ceremony, so imposing on even the most or- 
dinary occasions, was infinitely hei{[htened 
by the occasion uf its present solemnization. 
The funeral discourse of Mr. Berkley was el- 
oquent and feeling in the highest degree. He 
spoke of the character of the great deceased — 
his talents — ^his public virtue — his justice-* 
and his matchless career. That portion of his 
address in which he alluded to the sacrifice of 
life by Mr. Clat, in his efforts to procure the 
passage of the measures of Adjustment, 
thrillM. every heart; and the effect of the en- 
tire discourse upon his audience fully attested 
the powers of the speaker. 



PRELECTION. 



Address on behalf of the Deinologian Society ^ of Centre Colkge, delivered at 

Danvitte on the 4th of Jvly, 1 834. 

Centre College, July 4, 1854. 

Dear Sir: — 

Permit as, in oar own name, and that of the Society which we re- 
present, to expresss the high satisfaction that we have enjoyed this, daj, 
in listening to your excellent address, and earnestly to request that ydi 
will comply with the solicitation of the Society, contained in the follow- 
ing resolution, viz: 

Resohedy Th^t the thanks of this Society be presented to the Hon. 
Qearre RAertson for his able and interesting address, delivered this day, 
and tnat he be solicited to grant us a copy for publication. 
Very respectfully, your friends, 

ROBERT RTKEOWN,) CommUtte of ik 
WM. M. RIDDLE, } Deinologian So- 
WILLIAM W. HILL, ) ciety of C. C. 



Daxville, July 4, 1834. 
Otntlemen: — 

Although, as you must know, the address, a copy of which yoo 
have requested for publication, was prepared in very great haste, and, 
as I assure you, witnout any expectation that it would ever have any 
other publicity than its delivery this day gave it; yet I cannot refuse s 
cheerml compliance with your request. With all its imperfections it is 
now yours— do as you please with it. 

RespectfuUy, your friend, 

GEORGE ROBERTSON. 



ADDRESS. 



Ahothie year U gone— and with it hare 
one forerer manj of our coantrjmen, neigh- 
oi* and friends. A memorable and eventful 
mmr hat it been — a portentous era in the afbiit 
f men, and a season of peculiar trial to us 
ad to our ciril institutions. But in the allot- 
Mnta of an all-wise Providence, our beloved 
nantrj is jet permitted to stand forth united 
ad freSf and wo too have been preserved to 
HI the li^ht of this hallowed day, and in 
••1th and in peace, once more upon earth, to 
imke the accustomed offering of our thanks- 
iTing. 

This is no common daj; it brings with it 
snembrances, and obligations, ana prospects 
•Guliarij interesting and impressive. The 
eh of Julv, I77G, opened abrigot and glorious 
:«ne in the great drama of human affairs, 
he declaration of North American Independ- 
ie« was the oflfoprin^ of the purest patriotism 
id of the most enlightened reason; and al- 
mdj it has been the parent of events which 
nut, in all time to come, have a great in- 
aenee on the destiny of man. The time will 
»Ter come when the balmj noon, whose 58th 
miversarj we now commemorate, will not be 
membcred an one of the purest and brightest 
lat ever beamed upon the moral world. Then 
was that Franklin and Adams and Jefferson 
id their compatriot representatives of the 
ill and intellig^ence of the people of these 
■t«8, then colonics, proclaimed to the world 
mat fitndamental truths — that all men are by 
itnrt entitled to bo free, and to enjoy equal 
grbts to life and liberty, to the acquisition 
d security of property, and to the pursuit af- 
r happiness, now and forever; that the free 
d deliberate will of the people is the only 

r'timate source of all human authority; that 
jast government is administered for the 
eatest good of the whole body politic; that 
an is not accountable to man for his con* 
lence or his opinions, and should not be dis- 
rbed by any human means, in the free exer- 
le of either the one or the other, and of course 
at DO freeman should forfeit any civil right 
privilege in consequence of his actual enjoy- 
snt of perfect freedom of judgment, or of 
aseicnce. This was the first formal and 
thoritative announcement ever made bv any 
ople of the true elementary principles of 
e government or of social organization. It 
IS the united voice of sound philosophy and 
re religion, asserting, for the first time, the 
tarml rights of an intelligent, moral and 
riatian people. But the simple creed thus 
Bouncea, Ood-likeand ennobling, as all must 
1 it to b« whan eonsidered as a speculation 
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of philanthropjT, would nevertheless be deem- 
ed out the illusion of a golden age unless its 
principles, so just and so beautiful in the ab- 
stract, can be satisfactorily exemplified in the 
actual eondition of society and the practical 
operations of government. The value and ap- 
plication of uioie principles to any people 
must depend altogether on the moral character 
and conduct of the majority. Their truth and 
value have been, so far, happily illustrated in 
this land of promise; and tne successful pro- 
gress of the ffreat American experiment is 
ascribable to the pervading intelligence and 
the predominant habits and virtues which have 
hitherto signalised the great body of the peo- 

Sle of these states. Our Declaration or In- 
ependcnce was but the reflected image of the 
principles and sentiments of those by whom it 
was proclaimed, and by whom it was triumjph- 
antly maintained. The moral light, which then 
^ dawned in the hearts of our countrymen, guid* 
j ed them successfully Ui rough the perils and 
sacrifices of a protracted and bloody struggle 
for independence, and having led them to a 
stiU nobler achievement — the establishment of 
wisely constructed institutions for preserring 
liberty and equality — has already cast its 
cheering rays over distant lands, and unless 
extinguished or eclipsed in this new world, 
will shine brighter and brighter, until, with 
the effulgence of perfect and universal day, it 
will enliehten and bless all mankind, of eveiy 
color andevery clime. 

Let us then rejoice that our lots have been 
cast in thia land of liberty, and this age of 
light. And let us all endeavor to feel and to 
act as a moral people should feel and act on thia 
our great day of national jubilee — a day erar 
to be remembered with pious gratitude, and 
worthy to be consecratedi, through all time, to 
the enjoyments and the duties of a reflecting 
patriotism and a comprehensive benevolence. 
Oenerationafter generation will pass away 
and be forgotten, but when, in the lapse of 
ages yet to come, the monumental columns and 
Pyramids of nations shall have mouldered to 
dust, and the names of tyrants and of dema« 
gogues shall have sunk into oblivion or con- 
tempt, the immortal principles of our Decla- 
ration of Independence and the virtues of the 
patriots who, to maintain them, pledged their 
f ioet, their /bftacfiet and their sacred himor, will 
still shed a mild and melow light which will 
never fade away as long as liberty has an altar, 
or God has a temple upon earth. But whether 
in after times, here or elsewhere, thoae prind- 
plea and those virtues shall prevail amonjg 
DMA, or shall be remembered only as the hiatene 
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factions. She too Lad lier demagogies, and 
the *' Majesty of the Roman People,'* was their 
watchword. And though she had her Fahri- 
ciiis, her Rcgulus, her Cato, her Cicero— she 
had also hur Olodius, and her Sjlla, and htr 
Ca»!>ars, honored in their day aft "the friends of 



glories of a meteor age, may depend much, very 
much, on the conduct of those of this gener- 
ation, who, under Providence, have been made 
the recipients for themselves and the depos>itori» 
for all mankind of one of the bcbt boons ever 
vouchsafed b^ Qo<l to man. 

This then is an occasion peculiarly pr4)j)cr the people; and whellier Marius or Sylla, 
for a dedication of our hearts to our country, Otcsar or Ponipey prevailed, the victory- vas in 
and of our minds to sober contemplations on i the name of liberty, the Republic wa« lionorctl 
our duties to ourselves, to those who have gone I with a triumph, and a clamor of apnrobatiou 
before, and those who shall come after us, and | echoed from tne Forum to the Capitol. Even 
to that Bein^ who stood by our fathers in the Augustus Ciesar, absolute as he was, preserved 
great day of their licry trial, and by whom we the forms of a Republic, whilst, by the per- 
will beneld accountable for the manner in version of his vast patronage to his own ag- 
which we shall discharge the sacred trust grandisement, he made an obsequious and 
committed to our keeping. prostituted Senate the Registers of his will. 

Standing as we do,<m an isthmus connecting i and, in the name of liberty, fastened a huayy 
the dead and the unborn — the fathers of our yoke forever on &n applauding populace, 
liberty who have gone before us, and the sons / The fast anchored Islo — the natal land of 
who are to come aiter us in joy or in sorrow — jour fathers and the mother of onr common lair 
it is our duty this day, like the ancient Greeks : — has done much for mankind. But she too htif 
during theii Isthmian and other national com- 1 had her scenes of civil strife and of blood^ 
memorations — ^to observe an universal amnesty ' her Wakefield, hcrSmithfield and her Bos- 
and, glancing at the past, the present and the i worthfield; she has had her Tudors, and htr 
future, to banish all passion and prejudice, | Stuarts, her Jeffreys, her Bonnor and her 
personal, partisan or national, and, as one • Cromwell, as well as her Sidney, her Craii- 
family, unite in the noble rosolation, that wejmer, and her Hampden; and, after age^ oi 
will henceforth, as long as we live, do all that ; reformation in Church and State, her ari^it'x- 
we ean to cherish the virtues, and to preserve, iracy still governs, licr Hierarchy still prevails, 
improve and hand down the moral and civil ana the harp of Erin hangs tuueleoK and <;au 
institutions, without which liberty is but licen- • on the leafless bow of her blasted uak. 
tiousness, and tree government but an empty The French R^^volution had its Dautoas ami 
and delusive name. ts Robespierres — and after the |bloody idol id 

In the history of the old world the phil(>- licentious liberty had, like the car of Juger 
sophic observer can find but few incidents grat* ,naut, crushed it« thousands and overturned 
ifying to the philanthrophic mind, and no; the Temples of the true God, aProtorianband 
satismctory evidence of the capacity of the 'of Grenadiers delivered over the ''iJ^iiAttc" t«» 
mass of mankind for the maintainance of a the safekeeping of a Bonaparte, 
just and stable democracy. Greece, the cradle ' After contemplating sucu sccneai. well migl! 
of letters, and the nursery of the arts — the land {the philanthropist doubt the capai*ity of man 
of Homer, of Solen, of Herodotus — the theatre ' for self-government, and exclaim in the lau 
of Thermopyhe, of Leuctra, and of Marathon | guage of Madam Roland under the cruillotiue 
^-classic Greece, in the heyday of her glory, • — "Oh liberty I what crimes have not been per- 
beguiles the scholar with ner minstrelsy, her petrated in thy abused name!" But wueu. 
eloquence and her arms, and fires his genius i from the waste around him, lie caiita his eye on 
witn illustrious examples of devoted patriotism; | this green spot, he feels that there in yet hope 
but a calm survey of her history exposes la- [ for man upon earth 

mentable scenes of disorder and injustice, the i The discouraging failure of the expcrimeut'^ 
natural effect of the ignorance of the multitude, i which had been maide of popular government 
Under the spell of a momentary inspiration^ ; among the most enlightened naticms of anciei/ 
the superficial inquirer may be deceived with and modem Kuropemust be attributed, nottu 
the semblance of popular freedom, but the il- 1 any invincable incapacity for such a govern 
lusion will vanish when he beholdis the army ; ment, but to the predominance of ignorance aud 
of demagogues and their triumphs: when lie , its conse(iuential vices. Universal libertv and 
sees Pisistrates putting down Solon — a deluded i universal light are inseperable. AJl mankind 
mob subjecting Aristides to ostracism because ! have capacities for the one us well as for the 
he was called " the just" — and the same i)o- other, and were created for the enjoyment trf 
tent, but inconstant engine, taking the life of | both; and as sure as there is a wise and immi:* 
Socrates because he ventured to intimate the i table Providence, man will ultimately be ele- 
immortalityofthe soul, and theexistenceof one, | vated to the full and undisturbed fruition w 
and only one God — when he beholds the iiise- j earth of those great ends of his moral beiiii;. 
curity of virtue, and the instability of justice, iWill that God, who preserved Christianity 
and tiie final degeneracy and desolation of the \ through the gloom and desolation of the mid 
once far famed Greece, he will feel that the. die age.>«, suffer liberty, its offspring, to per 
p opulacc, like its own fabled Polyphemus, was ; ishV Botli, we trust, have taken deep rout i:: 
a oUnd giant f incKpMe of self-direction, and American soil. They were planted by cur , 
as apt to destroy as to preserve. | forefathers, under circuinstanctts pet^tiliarlv 

Kom% once mistress of the world, was, in j propitious. 
htr beit days, the great artna of contendLing v The mariner** compass, the printing prm. 
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th« diRCovftry of Amorica, " the Refonnatioii/' 
and other Kiibsidinry agencies having opened 
light on the black cloud of ignorance and sn- 
]>erstition which hung over Europe for ages 
succeeding the overthrow of civilization oy 
the barbarians of the north, roan, long sub- 
jugated and degraded, began to understand 
and to asRert his iniprescriptable rights. But 
8till borno down and oppressed, many of the 
most intelligent and resolute s%ughl an asylum 
ill the solitude of this virgin land, and brought 
with them all that wa^; most excellent of the 
iioprovcnl habits and institutions — moral, so- 
cial and civil~^)f the Transatlantic world 
which, with all its charities of home and of 
country, they exchanged forever for the hope 
of happiness in the new world. Here was 
then, for the first time, exhibited an Infant com- 
munity in the maturity of social organization — 
s people at once inti'lligeut and virtuous — na- 
scent colonies of equals who, though still 
dependent on the King, Lords, and Commons 
f»f Knglaud, enjoyed the protect i<m of the com- 
mon law, Worshipped their own CiDd in their 
own way, and far surpassed the mother coun- 
try in tlio actual eiijoynicnt and j>rev.ilence of 
civil and religious liberty. 

When, after tlie lapse of nearly two centuries, 
!»uch a ])copk\ wonduri'uUy improved by their 
iiitermediatu trial and experience, detcnnined 
f o set up for themselves, they were able, in full 
manhood, to stand alone, and did stand up as 
one man. in the dignity and Ntrength of their 
united moral energies; aud thoy were not 
a1on<i — Go«i stcKKl by them; because, as they 
were qnalified for freedom, their cause was His. 
Thus panoplied, success wa-^ sure; and a 
cuiiimon struggle ended in a common blessing. 

The American Revolution, unlike any that 
preceded it, was alt<>j»ether a work of intelli-^ 
^ence and virtue. It wa« a sober and solemn 
mppeal by a moral and christian ])eople in be- 
half of the rights of all. I^he people began it 
— tke^^e carried it on — and the people andcd 
it, for themtelvet and po»!terity; and it was bc- 
^un and carried on, and ended as became 
rational and just men, struggling, a^ equals, 
for all that was most dear to each. 



tion, still presided, and out of the chaos which 
ensued, brought forth anew creation, orderly, 
beautiful and harmonious. All desired the 
g^atest good of all. There was no Csesarto 
seek a crown — no Cromwell to claim a protec- 
torate. No Plebian envy — no Agrarian pas- 
sion — no religious fanaticism produced the 
Revolution, or armed with power an ambitious 
leader— WASHINGTON had led our armies 
to victory, and his hi|i;hest ambition was to be 
a free and useful American citizen. The 
American people, now liberated &om foreign 
dominion, were prepared for frcraom. Feel- 
ing this, they were determined to enjoy the 
great boon tnemselves, and to establish it for 
us on a new and broad foundation of equal 
righit, popular intelligenee and public virtue. 
And have the^ not done so? The woik of 
their hands, is it not good? It is as perfect as 
the capacities of the age could make it. It 
was the fruit of compromise; a compromise of 
diversified interests and opinions; and pre- 
sents an illustrious example of that liberal 
enlightened spirit of moderation and conces- 
sion, without which the Federal Constitution 
could never have been established, and can- 
not be preserved. That constitution was the 
first organization of government (exceptiuj^ 
some of our Stato Constitutions, and the arti- 
clw of confederation) which any people in 
their primary assemblies ever originated and 
established. Doubtless it has defects; being 
the workmanship of man's hands, it could not 
be faultless. But, with such occasional alter- 
ations and repairs as ex]>erience shall recom- 
mend, and|patriotism may adopt, it may do 
all that a fonn of government can do, and will 
last as long as public virtue shall prevail. It 
establishes the union of the States as the an- 
chor of safety — it defines and distributes po- 
litical power in such a manner, as to give to 
deliberate public opinion its just operation, 
and to .secure justice against the passions of 
functionaries or factions; and it guarantees to 
every citizen the liberty of conscience, of opin- 
ion, and of speech. For nearly half a century 
it has been tried, and, so farylias^xxiii equal 



to the purposes for which it was framed, and 
National independence was not the only ob- Uy the expectations of those by whom it was 
ject, and was far from l>eing the only effect of adopted. Under its benign protection, not a 
thai great appeal; and. had nothing else or dropof blood has been shed in civil war. Jus- 
better been achieved, the revolution would have tice has been administered "toi^Aouf $ale, de' 
been unprofitable — perhaps pernicious. But {nta/ or <fc/ay;" our population has increased 
thtt ends of the momentous contest were an- | from four to thirteen niillions, and our country 
iiounced in the Declaration of Independence; has not only acquired great wealth and 
and those ends were acconi))lishe<i. Knual strength, but has established foKitself, among 
rights, security — justice — crowned the tinal the nations of the earth, a bright and distin- 
friuinph; and for the«e we are indebted l#»ss Iguished name. No title is more honorable, or, 
to the valor than to the virtr.u of our an- ^ among sensible men, more honored, than that 

of "Oiizen of the United 



cwtors. 

The cli»se of the war of independence open- 
ed new dangers. A government was to be 
ostablishetl, and history, with all its lights, did 
not funiish a safe moaei. Thirteen independ- 
i»nt states were either to be confederated or 



Statet." 



And the valley of the Mississippi — this 
Hesperian land of ours — is it not, witn all its 
enchaiitini|; wonders, one of the fruits of that 
lib<*rty ana security which have been assured 
to us by our institutions? A wild wilderness 
c«>nsolidated: and in the one fonn or the other, when Independence was declared — it already 



it was yet to be trietl whether the manv or few 
one naan or all, should rule. But tne same 



blooms in all the beauty and maturity of the 
most civilized nation. Its population ezcaed- 



nioral pofwer which presided over the Rerolu- 1 ing three millions, and increasing btycmd 
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ezaznpU, in numben, m wealtli, and in moral 
power — its dwellinn, its farms and its churches 
— its citiaa, its colkges, its Steam Boats and 
its Kail Reads — altogether exhibiting a land- 
scape, now and in perspectire, never surpas- 
sed, if erer equaled in physical beautj and 
moral grandeur. 

But this should be a day of candor and of 
truth. Our countrj'8, escutcheon surpassing 
thoueh it is, cannot appear altogether spotless. 
We have owed, and yet owe, with augment- 
ed and centinually' increasing obligations, a 
sacred debt of justice and mag&animitj to the 
aboriginal Red Men, whose homes we occupj, 
and whose council fires we have eztin^ished. 
Helpless, hopeless, and forlorn, a miserable 
remnant onlj remains of the once powerful 
lords of this continent. And shall the last 
melancholj relics of those vast tribes also per- 
ish? The honor of our country forbids it. 
The eiforts hitherto, to meliorate their condi- 
tion, though well intended, have not been al- 
ways the most congenial, or appropriate, nor 
sufficiently earnest and persevering. Thev 
tan be yit civilized — ^thcy can yet be reclaimed, 
and made useful and happy. Let it be done. 
America should do it — America can do it— 
and America, wc trust and believe, will do it; 
and, if she shall accomplish it, though too 
long deferred, the tablet, on which the achieve- 
ment shall be recorded, will be one of the fair- 
est in all her bright annals. 

The philanthropist has still also to lament, 
that a curse imposed on our ancestors when in 
colonial subjection, still lineers amonff us. 
Domestic slavery cannot be fiuddenly abolished 
in all the States, consistently with the welfare 
of either the black man or the white. A pre- 
Diature effort of inconsiderate humanity, might 
be disastrous, and would certainly tend t« de- 
feat or retard tlic ultimate object of every good 
and wise man — universal emancipation. But 
we feel that public sentiment, public policy, 
and individual interest, are all conspiring to 
extirpate the great household evil, and will, 
in convenient time, and in some just and eligi- 
ble mode, ^Atiifactory to all, banish it forever 
from our laiid. 

It must be admitted too, that, in the progress 
of our affairs, the effervescence of party has 
sometimes disturbed our tranquility, and that 
faction has, more than once, dared to raise its 
Cerberean head. But these evils will accompa- 
ny liberty in its best estate. No unmixed good 
belongs to earth. Popular freedom cannot ex- 
ist without the occasional agitations incident 
to the collision of different interests and 
opinions. 

'^Faction will freedom, like its shade, pursue, 
"Yet, like the shadow, proves the suDstance 

true." 
In every free State, there must be conflicting 
opinions, and rival interests, which will pro- 
duce parties fired with emulation, and, not 
unfrequently, armed with passion and preju- 
dice. And where there are soch parties, there 
will be demsj^gues — light and proteau news- 
paper politicians, hollow-hearted and deceitful 
—who, floAting on the bubbUog tide thtmaelTea 






have raisedv excite every prejudice, purtuad* 
eveiy suspicion, and address everv paasion of 
tho credulous, the ignorant, and the unprinci- 
pled. These eruptive disorders cannot be 
prevented without destroying the vitality 
which produces them. But as long as the 
heart of the body politic is sound, they will be 
but as pimples on the skin, and with the cm- 
naleulcB which live in them and feod on them , 
will be carried off by the healthy circulasion 
of the pure blood of life. Hitherto we hare 
been saved by the ultimate rectitude and en- 
ergy of public opinion — a resource that will 
never fail whilst soundness abides with tb« 
body of our people. Popular virtue and in 
telligence are tne only firm foundations of 
popular liberty; and until these foundatiom 
nave been sapped, the superstructure will nev- 
er fail. Perhaps the most radical defect iu 
our political organization, is the 4iaproponioo- 
ate power and patronage with which the na 
tional Executive is armed. And whenever our 
liberties shall fall, they will sink under the 
combined action of a perverted Executive and 
a licentious press. But shoi Jd it ever be our 
lot to behold one of the most alarming trials to 
which our rights can be doomed — an unworthr 
Chief Magistrate, elevated and sustained bv'a 
selfish and ambitious party, perverting lu« 
great patronage, and abusing his power by n: 
warding his sycophants, proscribing aliVbo 
dare to think honestly for themselvea, and pros- 
tituting the public 'press — and a inerceuarr 
band of placemen and expectants, like the dc 
generate RomauH in the days of the Cssars, 
only because the supremacy of their master'i 
wiU is indispensable to the attainment of their 
personal cnas, vindicatins" thoHe abuses aud 
acting out the detestable doctrine of Hobbe:>. 
that the king cannot be guilty of perjuiy a^ 
* long as the people can be prevailed on to sane-. 
tion or can be compelled to endure his usurpa- 
tions; then, even then, if virtue and iiitellitfencc 
still abide with tho great mast>. though «e 
shall lament the loathsome scenes, we need 
not tremble or dispair; the rightful sovereigns 
will, at last, assett their supremacy, and ''com« 
to the rescue" of their violated inatitutioLS.'— 
they may conic slowly — but come they will. 
and with power. 

But these slight blemishes at which wo hare 
just glanced — what are they in the sublime 
proRpect which this day opens lo our riev? 
They are but the spots on the fcun; and 
though the microscopic vision of niisanthmpy 
may magnify them, they are lost in the great 
panorama which our country prei>cuts to the 
eye of an instructed and comprelicnsive pa- 
triotism. Could Boone and Harrod aud Locan 
— ^when, in this once •* land of blood, " iney 
first trod in the tracks of the Indian and tiio 
Buffaloe — have dreamed that what wc nov 
behold in this smiling West, would ko kood 
have succeeded their adventurous footstep*, 
how would such a vision have cheered thein 
amidst the solitude and perils which they en- 
countered in aiding to plant civilization intbc 
wilderness! But ohi the pilgrim band of Ply- 
mouth Rock ; the offcast germ of the once leafless* 
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tmpl«tt, ITM of light— what holy joy would 
thein have been, had their last angeriiig 
fflimpBe of tho ffreen fields of their childhood 
Men gilded witn a hope, that the then house- 



is rirtuous and intelligent. This truth » no 
self-erident, is exemplified bj the history of 
every age. 
Much has been written about the most ef- 



lesa solitude of their refuge would, so soon, or ; fective social organization, and the best con 



ever be transformed into a vast cultivated 
garden, the abode of that liberty, religion and 
law, for which thev hod abandoned forever the 
comforts and enaearments of the homes of 
their birth? 

Here let us pause, and contemplate our ac- 
Uial condition — its peculiar and pre-eminent 
blessedness, its hopes, its fears, its duties, and 
its responsibilities. All that our noble sires 
hoped ler, and all that rational man could ex- 
pect, is now ours. This fair country is ours; 
aad that libertv, that religion, and that just 
and e^ual law, for which the hardy hunter and 
the pious pilgrim longed and suncred, are all 
oars — ours to enjoy — ours lo uphold — ours to 
improve, and exalt and transmit. We are in- 
deed the heirs to rich blessings — the price too 
uf virtue, of bloody and of tears that greatly 
enhance their sacrcdness and their value. To 
prove ourselves worthy of these blessings is 
a aacred duty we owe to those who secured 
them for us — ^to ourselves who ho])L' to enjoy 
them and to our children, who will have a 



serVative principle of States. But all the 
wisdom of the most learned Philosophers, and 
all the artifices of the most experienced pol- 
iticians, never did nor ever can project any 
expedient which can supply the want of a 
general diffusion of moral fight. As a free 
moral agent, man in tho social and civil state, 
must be regulated by moral principles. U is 
tho dictate of reason as well as a law of nature 
that, among equals, the majority should gov- 
em; and, amone equals, the majority will 
govern. But, unless the majority understand 
their rights, and their duties too, and possess 
the virtues essential to tho maintenance of 
those rights and the Droper discharge of those 
duties, they will .not long govern, and, what- 
every may bo the form of {government, they 
will, in fact, be governed. This is equally the 
dictate of reason and the law of nature. When 
the numerical plurality are incapable of just 
self-control, those who are virtute majorit, and 
not those who are nmnefo pZicnt, constitute the 
actual and efficient majority, and the only one 



right to claim them, unimpaired, unjcoparded that can govern wisely or safely. As **Knowl 



and improved. Shall this threefold obligation 
be fulfilled? Let this solemn question never 
be forgotten : and may each of us be faithfully 
answering it by our conduct, as we Khould, as 
lonff as we live 



edge in power,** those who do not possess an 
equal degree of intelli^nce and virtue, should 
not, and cannot exercise an equal degree of 
moral influence. It is worse than mocker}' to 
declaim about '* liberty and equality,'* when the 



To exnoy and preserve wo must maintain, by ' great lever of moral power is held by a com 



just and proper means, the union and the haf 
mony or the States; we must guard with all 
our vigilance, and defend with all our ener- 
gies tho Federal Constitution, and should nev- 
er permit, or connive at any infraction of its 



paratively few members of society, who must 
govern as long nn reason' predominates; and 
when that does not prevail, passion, like a 
volcanic oniption^ overruns every opposing 
barrier. And either dilemma — the one being 



Hcntenceof public justice by pointing to the 
Capitol which ho onoe saved — nor even a 



provisions or evasion of its principles under oligarchy, and the other anarchy or mobocra- 
aoy pretence, or for any purpose whatsoever; I cy — is inconsistent with liberty and safety. 
must never permit a Manlius to escape the The best organized government must be prac- 
tically the one or the other, unless the great 
body of the people possess a pervading' and 
preponderating moral power. l*hc genius of 
the government shoula be adapted to that of 
the people; and the practical government will 
be the image of those by whom it is adminis- 
tered and controled. It is political quackery 
to attempt to preserve republican institutions 
among a corrupt or ignorant people. 
*'Whatisafr«eSUte? 
"Men, high minded men. 
"Men who their duty know, 
"But (also) know tAetr righti. 
"And, knowing, dare maintain — 
"THESE constitute a Sute.*' 
The stability of a constitution depends not 
so much on its structure, as on public opinign. 
The principles of tho people, however bad, 
will prevail over those of their coDStitntioD, 
however good. The constitution can afford no 
security, unless it be revered as inviolable by 
those whoac will must govern. Unless tho 
mass of tlie people bo enlightened, vigilant, 
and true, those who may be intrustecl with 
power, may not be such as are worthy of the 
trust, and may do as they please and still be 



Scipio Afrlcanus, when properly arraigned, 
whether guilty or innocent, to elude u fair 
and full trial by appealing to the battles he 
had iron for his country : the public law must 
be inflexibly supported by all. because it is tho 
only support or security of all ; we should al- 
ways give our suffrages to thoA<.> who arc most 
worthy and capable; we should never trust or I 
sustain any lunctiouary, hi^h or low, who 
adopts any other rule of official conduct than 
ikepMhlic good; we should approve and en- 
eoarago all efforts and institutiens which tend 
to moral improvement, or to the establishment 
of useful principles, or habits; we should ever 
remember, and strive to imitate the virtues of 
our Kevoliitionary worthies — and whenever we 
feel doubt respecting our civil duty, it would 
bo well for us to consider what, under the same 
circumstances, Washington or Franklin would 
have done; and it sliould <v?r be a lending 
loaxim of our lives, that, *'ui^ee ourselves our 
country should be dear.'* 

The proposition that man iv capable of self- 
government preeupposee, necessarily, that he 
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AUBtaiDtd br a misled majoritr, even in tramp" 
ling dowDthrir conHtitutional bulwarks, and 
forging their ownch.iiufl. No vasnalage is so 
complete as that of the will — no servitude so 
hopelori8»or de^ading, as that of the mind. 
That mind which is under the dominion of an^ 
other mind, is not free; it is a slave, though it 
may wear gilded chains. And a mind under 
the dominion of passion, ignorance, or vice, is 
not, whilst thus enslaved, a free agent, or fit 
to be free. A community of such minds can- 
not enjoy civil liberty. 

When the people are truly eulightened, tu- 
nnilts and encroachments can do no permanent 
mischief— and, without such guardian intelli- 
gence, the best constitution, and the wisest 
laws cannot, in a popular goyemroent, secure 
either tranquility or justice. 

A stable democracy is the natural offspring 
of the maturity of society, when the people 
are good and wise. In such a community, 
neiUicr aristocracy nor monarchy — the neces- 
sary fruits of tlic 'iramaturitj of society--can 
bit maintained. A striking illustration of this 
self-evident truth, may be seen in the Lillipu- 
tian Republic of San Marino; where all the 
citizeus. l>eing, by a common discipline, as 
nearly equal as possible in moral power, main- 
tiiin, in practice, as well as in speculation, 
equal and just iu8titution«, and laws which 
have a moral force far more ofticacioub than 
physical and merely political power com bin. 
ed. There the law supports all, because it is 
supported by all; every infraction of any law 
ii deemed an attack on the security of every 
citizen, because it is, by the intcgrit^r and in- 
violability of their laws, that their rights are 
secured, or felt to be secure. And thu.s they 
happily exemplify' ilic maxim of Solon — 
*' Force is the lot ot hoine, LAW is tJie support 
of all:' 

Though the perfeclability of man in his pro- 
bationary state is but the vision of a vain and 
benevolent fancy, yet the infinite inprovability 
of tho human mind, and of the moral charac- 
ter, is as certain as it is ennobling. Dominion 
over the earth wa« granted to man in the 
gn>nt charter of his being, which endowed him 
with a rational and immortal mind. This cle- 
nicntal spark is the puncum ialient of human 
pow(>r; nourished aad expanded by proper 
culture, it can be made as resistless in its in- 
fiueuce as it will be wonderful in its develop- 
ments. Uchold the disparity between the civ- 
ilized and the savage roan — ^between the Chris- 
tian and the Pagan world. Remember Athens in 
the days of her glory — the conquest of Mexico 
by CortoK, and of the kingdom of the Sun by 
Pizarro. Look at the mariner's Compass, the 
li^lescopo, the Printing Press, the Cotton 
Loom, the Steam Boat — observe the magic 
march of improvement in this wonderful age 
— the arts, the institutions, the laws of these 
our days; and behold a Newton measuring the 
Kun — aHerschel Hcaoning the stars, and view- 
ing the mountains of the Moon — a Franklin 
drawing Lightening from Heaven — and then, 
even then, we have but a fflimpsc of the ca- 
pacities of the human miBcT, or «f the power 



of human knowledge. The power of koovl- 
edga is not only sure and comprehensive, but 
attractive and'happifyi ng. It i^ the power 
of being good, and of doing good — it is the 
power of being happy, and of making happy 
— it is the power of being all that man sboajil 
be, and of doing all that maTi should do for 
his own happiness and the welfare uf h\* 
country. It is the chief source of true hap- 
piness. It purifies tho heart, whil»t it exam 
the mind. It is incompatible with dissolute 
habits, sordid appc^tites, and vulgar ambition. 
As it elevates and expands tho intellectual 
and moral faculties, it affords resourcos for en 
joymcnts, both rational and useful, and ai(l*> 
in preventing licentious habits, and in des 
tro^^ing the contagion of idleness and vice. An 
enlightened mind alone can onjo]r **tke ftttl •} 
reawon and the flow of toul;—'it commuocs 
with itself, and draws alimont frcMn crenr 
thing it sees or hears — it find a 

**Tongues in trees, and books in fioviur 

brooks, 
"Sennons in stoncK, and Ood in everr 
thin^." 

The true patriot will strive to enlighten the 
popular mind, and will endeavor, by proptr 
means, to propagate truth, dispel error, aiid 
eradicate vice, fiy such efforts be will help 
to meliorate the condition, exalt the chanctrr. 
and secure the rights of his fellow men. Thf 
citizen who will not thus act, is not the pci»- 
ple's friend, or his country's friend; nor, wnsl- 
ever he may say or think, can he l>e, at heart, 
in favor of universal liberty and equality. 

Docs tho philanthropist wish to promote tLr 
welfare of his race? Let him aid in the diffu- 
sion of knowledge. Does the American pa 
triot hope that the lib«rtv which ho enjoy* 
may become universal and indistruclibleTor 
do we, who are fathers, hope that our children 
may bo free and hap])y, and be able to traii!*- 
mit those blesHings, unmarred, to their chil- 
dren? Those hopes aro vain and doluMve. 
unless the light of true knowled|rc be properly 
and effiH^tually diffused. We must instruct 
one ai\other — we must educate our childion— 
educate them in tho habits and principles in 
which, as freemen, they should livo, and in 
which; tobi freemen, they mu9t live. 

One of tho most comprehenaivo definiticn? 
jif education, is that givon by Agosilaot^ 
''Children should be taught that irhich it will 
be proper for them to practice when th«y reach 
mature age." He, whooo habits, principlet. 
and taste arc not established when ne mehtf 
manhood, is in groat danger of novor kaTins: 
good or fixed habits, or principles, or lute. 
The stamina of intellectual and moral charac- 
ter are formed in the plastic season of yoatb- 
Nothing is more ductile than the infant mind; 
it may DC moulded into almost any shap^ 
The lives of Herodotus, of Demosthones. cf 
Alexander, of Hannibal, of Franklin, and of 
many other illustrious men, exemplify tht> 
trut^i. It has l>een said by a wise man', ihti 
the reason why on old man, while he ronMO- 
bers scarcely any thin^ recent, retains a vivid 
rocoIlectioQ of tho incidestB of his boyhood, 
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leeause the intcrMting scenes of his youth 
imc identijiid with hU ioul. Hence tne ev- 
Btimportanco of early and proper inbtruc- 
i; and especially that which may be given 
the mother's lap, and under the paternal 
r. Lessons and ezamplcK then imprinted 
. principles tlius implanted, will grow with 
mind, and forever influence its tone and 
racter. How responsible then is the pa- 
wl charge? and how important is it, tnat 
mtfl should be wise and prudent and TJgi- 
;T A mother's tutelage — ^how sacred, and 
f erentful! She it is, who, more than any 
ir human bcin^, may create or destroy the 
B of virtue. Remember the ''mother of tkt 
\cdd" and the mother of Washington. 
BDts remember these immortal mothers, and 
to hnitatc their maternal examples, 
hat which is taught in primary schools 
colleges is called science, whicn is noth- 
but knowledge reduced to system, so as 
M easily acquired, well retained, and 
nptly applied to its proper use in the busi- 
I of lire. All human science may be 
prehendcd in a threefold gejferalization — 
JCathematical, or science of number and 
Dtity: Snd. Physical, or the science of ex- 
■1 nature: and 3d, Moral, or the science 
ch teaches the moral nature, and obliga- 
s of man in the natural, social, and civil 
2. In each of these classifications, many 
ndinate departments of knowelcdge are 
nded. We will repeat' some of the more 
icntary and essential only. Pure mathe- 
ic8, comprehends arithmetic or the science 
umcration, and {^omotry, or the science of 
•oration. Physical science embraces nie- 
lical philosophy, or the sensible motion 
action of bodies — Chemistry, or the iu- 
nt qualities and laws of matter — Anatomy, 
be animal structure — Physiology, or the 
itional economy of animal life — Zoology, 
le nature of irrational animals — Botany, or 
properties of the vegetable kingdom — 
•roloffy, or the nature of the mineral king- 
.—and Geology, or the structure and com- 
tion of the earth. Moral science includes 
£fl, or the duties of man, as a rational and 
miiable being — Mental Philosophy, or the 
lomena of mind — and Jurisprudence, or 
principles of legislation. Tnis is a very 
■rfect outline; but general and incomplete 
i in, it may servo to show the vastness and 
lij, and value of that intellectual domain, 
:h it is the destiny of mind to achieve and 
T. The higher branches of scholastic ed- 
lon are taught in colleges and universities. 
. it is the duty of all, who feel an interest 
lo propagation of knowledge, to give their 
lisnance to such institutions. It is the in- 
It of the poor as well as the rich, of the 
k as well as the stron(;, that his own coun- 
ihoald pro\'idi> suitable nurseries for in- 
•rating and expamling the faculties of its 
citizens, ho as to acquire for itself charac- 
ind power, and, for the humble and the 
iure, protection and fnstruction. Sucli 
as Socrates, and Demosthenes and Cice 
md* tf awton and Bacon and Burke and 



Adams and Jefferson and Hamilton and Mad- 
ison — are, to the moral, what the luminaries of 
Heaven are to the natural world. The higher 
institutions of learning are almost indispensa- 
ble to the production of such moral lights. 
And it should not be forgotten, that most 
of the patriarchs of the UevoTution — men full of 
scientific, as well as practical wisdom, had 
been students in colleges or universities. 

Colleges not only prepare the more activt* 
minds for usefulness and distinction, but they 
are efficient afirents for the diffusion of correct 
elementary eaucation. IViron^ education ia 
worst than no education. Primary schools havo 
been woefully deficient in qualified teachers, 
and, not unfrequently, have been injuriously 
perverted by ignorant pedago^cs. The col* 
leges, if well patronized, might furnish for 
common schools, teachers of the proper qual- 
ifications, who, in the useful employment of 
moulding the human mind, might acquire, for 
thsmselves, honor, and for their country, glo- 
ry. And thus too, might society be relieved 
of literary drones, who, by idleness and in- 
activity, too often propagate a pestilent con- 
tagion in the sphere in which they move. No 
vocation is more honorable or usenil, than that 
of the elementary teacher; and no mau can bo 
t<io exalted for such employment. When such 
men as ^thagoras and Adams and Crawford, 
were teacners of youth, who should be asham- 
ed to be a good school -master? iiut elemen- 
tary teaching will never be as general or as 
useful as it should be, until well educated 
teachers can be easily obtained. 

Common schools, properly conducted, are 
also useful auxiliaries to collects, in affording 
convenient opportunities for cheap preparatory 
education. But were they adaptea to no other 
purpose than that of educating those classes 
of society whose sphere will be that of the 
common mass, their utility could not be over- 
rated. The value of elementary education 
has but seldom been rightly estimated by the 
enlightened and benevolent; and never has 
been justly appreciated b^ that portion of man- 
kind, whose destiny forbids higher scholastic 
attainments . Every citizen should be acquaint- 
ed with ths rudiments of science — ^the elemen- 
tary principlej» of the arts of civilized man — 
the organic laws of thesnimal, vejgetable, and 
mineral kingdoms of nature — the nindamental 
principles of moral and political law, and his 
own duties and rights as a man and a citizen. 
It is the duty as well as the interest of every 
citizen to understand the principles of the 
Federal and State Constitutions; and, though 
the American statesman cannot hope to see me 
municipal laws of his country taught, like 
those of Minos once were, as a part of com- 
mon education, still he should aesire to see 
every citizen instructed in the principles of 
his government. These, like the twelve ta- 
bles of Roman law, should be taught as a 
eannen necmoarium in every common school. 

The great object of elementary education, 
istto employ tne youthful mina in such a 
manner as to establish proper habits of thought 
and of action— to prepare the pupil for the ac- 



danger of dGgeneratiiig, — acliet, inJatlriOKi. I nurld. Social man uceda m, law immiiUMt— 

' ■ - ' soini; niotivu Utyond tho grave — a, pure ud 
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tivebniinMH of life, and to enablehimto uii- bcnutUuIiiE iLis.iauatnMubvcaQie a UIUmi 
dBratandhis truo dcatiny. And the bodj, as mats, and pcriah. 

wall as the mind, requires attention. "A| Hnl mere philowpby, however subliiiuted 
touadmiiul in a tauadbody" is ciwnlial tUi"i' ]>rcr:uUii(;, i> not the onlf, or tho lanU 
happinea8,aDdtottaeutnioatiiHefuliieiia. Gyni- U!<r>'),4iard al human libert;. Reaaon, [kt 
naitic, and other more Mientiiic excrciseH of | iih-si jiiciriug, ik^till fr&il uid dilting and, li- 
the body, are eondacUvo to grace as well a* .!i.idf,il, is but tie £ulqf ia of Uore , ortheFM- 
loTigorand health; and ara therefora useful ("'W/oIu of I'lotinua. This important tmlh it 
■ iiidiapenaablc. fft feel that *■• are in l<Jim')nKtral«d by Iha history of the Fiiu 
of dGgenerating, — acliet, inJat' ' > - u t^--:-i j. -i .■ i 

and mtrai lialriti are too much ntgleeial. 

Butthebestintorestsof thecommonii,.,.,,..,.. -^ -,, - 

110 less than our nwn sacred duties. rerjuiT,- 1—""'' ""Q »"«''-/«- . ,. ^ ^^ 

that our daugblers, as well aa our soils, sb^H I '" '> P.""'/ "^ siinphcity— the ChnsMii 
b.»cUeduciled— in(itruelcdpr»eticallyina]l,li''l'S>''»."1"' friend and companion of (itJ 
the domestic duUes, and instrucled also in It,. ' ''" r'y— "» conNtanlcmnpanion-itabcst (rmJ 
elements of science. Woman's infiiu'ncc .,„ , /' tajghtinanhislnwdignity, and JuamiBSoi 
the destiny of man is uusurpassi'd. ^Le*.ll "quol nghU. It elevated woman to her ju* 
ever bo h« good or his evil gt^nius. The oV,- ; ' ^"k in theacalc of being; and, ^renainidlb. 
jact of bis most tender relations— the first an.! ] " r>-«"i*MiB and prostitutions of a wild suptr. 
iDost impressive instructreaa of his childrpn ''^'"■J"- »■ reaeui'd litoratura and civilualim 
— his cunfidant— bis counsellor— th8 compaj,- '"■""' iha ruina of a dark and decolating age. 
ionof his joy ii-the sharer ofhia woes— WFi:; I' '■■'at t»'«,'"<''=P''y"™.«r,P°lemicthe^ 
—MOTHER— surely she shonld. by prop, r "i; ''■««'''""'^ """ '" infa,lible ■'orthodoir 
culture, be well quJificd, in cTery respect. ■<> "' "Ctarian bigotry.nor the faUo reliponrf 
dipufyand adorn the important station u.. l-;-™""™-"''' ''«« '>''^y.f^l'K'"n- <>fBmith- 
wEiehProTldenceba-eidtcdhersei. "'1''; '^'^ ,?' }^°^'"i''"'^°"r*'^ which we 

„ ■ J ■ r ^ LI --I'Liit; butiliBthat mild and pure, and holy 

A wellorean.jiedsT;itemot common schools,, ,',i;^.i„„_T^tichrcbuies intolerance, and dit 
sustained by the public wntiment, i" mil.- pj^rj ,^„^. ^j .ybd^^ vice— that hear- 
nensablo to the greatest happiness a.id tL. ', , ,., .tligi.n which beams in ihe pious .nuth- 
IliKhest glory of lie Bepubl c. Jbe poor, a J , , : ,yos. nnd hallows the acwnts o{ the pioa. 
waia.tEerich.mu.tbcprotccttd AflshouM ,„,,,j,J^.^li ^,^^^^^^^ pr^Tain.. 

becarefuUy inatnicled "Evay child m L.' p,,,.j „„ ^irlh, nnd go^ »m to men.andia- 
eommonwcalLh Is a ch.ldof the commo.iweal. i. > ^J^^^ i„,„ ^^ ,;^ ^^^ ^^ ^^ ^j^- ^^ 

and should bo equally the eherisl.ed object I , i,;^, j^e hearts aud overcomes th. world. 
ot her piardian care Here ll'S her struijjiLli ^ ■^^^ prevalence of ibU last and brighteil 
-An-^Eerhberty-An-' her true glorT. t^ Ihop^ of min that will establish hialibertroa 
her rally aH her moral enermea, and blend all i ,j,^ ^^^j. „f ^ j ^^^-^ j^ puretnd 

her scaltsredraysj let not ler neglect "use |„n,„„,u,in7d a. U came from Heaven, tlisl 
one intcUectuBl Bower u, blutli unseen, or jfj^fj^^l^^^ „f ^j^ ^onntty recommended l« thr 
«Mjte,l.i«>«(»«ion(Aerf«.rl<«r -and 'J".. ■ j,..,,,,,^ of these United Stal*a, wh«, in hii 
and notUll then, .he will h»veequ-J,ty~thr„ {.^i^rticlory address, h.conjur^i them by tU 
?™*'~^v ^^''' f" """^"" '"f '" "'^ (l,.vheldSear,notonlytoregardreUiioia. 
'a^ "/.u" ^^K'"' ,"'^' f wiil ", ■'"■■'i^'^t prop of thir liberty «,/happi- 
effectual than Hi ihc sanctions of .U Ao- «n(- 1 „ ,.,, tut to freal, as a public eni^y. him ilbo 
ttncaati. itttidiiid ever attempt to ondenuise, oc to 

In our own blessed America, the iioportanL'' Hlinlieit. 
of diffusing truth cannot be exaggeratRl. /<f| Ijnd not Washington, lika Fabins, led our 
nuin capable af ttlf-govrrnnunt? This prob- iiiriiies, und saved our country, and tlMt, like 
lemof age«iii now, and perhaps for the firr.E Ciiainnstus, retired to his farm — had not kit 
tima,Bubjcctedtoafair test. American,? m«_v influence— more than that of any otbor man. 
HOlve it for themselves, .iiid for the wholiihii imiiH-id the adoption of the Federal Conalilu- 
-„ AllhasbecQ doneforua that iheition— bad nothis rarevirlues, and the vei^t 



merestructureof govetomentcouldhavo done of his character preserved that Con stituuoo 
— allthat tho wisdom andemmpleof our pa- [u Iik infanc}-, and paralyMd tho|Bri«rin 
iriarchd could do. But our institutions are monaier that threatened its destruction- th« 
yetinasUte of eventful trial. They are but. closing aetof hU public life— hia farewell sd 
the anafenip of liberty- M(icMn(im«iir la tha Urosi to his ooonlrvmen, would alone ha*« 

SOUL. The vitality a.1 well as the longevity 

of the yet living idol, depends on the purity 
and intelligence of those who worship at hur 
tihrine. Tne virtue of our fathem imparted 
ihe Promethean spark, and tho breath ol their 
children mual preserve, or extinguish the ves- 
tal flame which they kindled on our country's 
altar. Ths vital air of liberty is puio intelli. 
gence, •• parradiiiKU the sun. Without this 
vivifying ilfiiifiil.UM -*-' " " — ' — 



illed him to an imperishable i 
Lot tlio«c countrymen always revere nis pna- 
ciplcs. and follow his advice, and their libri- 
tiea will last as long as their country aball b* 
known iu> "tht coiialry of Waikin^a." 
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peetsT Havipe engaged in the pursuit of 
knowledge in its hi|:Jic»t branches, much will 
devolye on you, and much will be expected of 
joa, as conspicuous actors in the opsning 
scenes of active lifo. Your efforts and jour 
examples, mHV have a peculiar iufiuenee. 
Shall It be saluiory, or shall it l>o pcniiciou»? 
will you, by honoring science, bring honor on 
yourselves, upon this excellent institution, 
■ad upon your country? 

He whouesircs to be practically wise, should 
be a close observer oi men; and should be, 
not only industrious and persevering, but 
syetematic and patient. It was cliiefly by a 
judicious method, that Bacon achieved won- 
ders. Althoui^h engaged actively in the Ju- 
risprudence of his day, he wooed the muses 
with a success almost miraculous; and, whilst 
he was deciding two thousand chancery caus- 
es in a year, he found time, not only to display 
his Botanic taste in beautifying Lis garden, 
but to write his Novem arcanum. Uad he, 
like Leibnitz, wasted his time in desultory or 
miscellaneous studies nud vainly attempted 
aniTersal conquest, hi> would, like tliat litera- 
ry epicure, have achieved but comparatively 
iitfle. He was also patient. He lived for 
mankind, and looked to posterity for his re- 
irerd; so did Solon, and ^S(iwtoii,and Milton, 
&nd Franklin — ^whose names pof^suss more mor- 
d influence than those of all the sciolists and 
^ieftaius the world ever saw. 

Many a signal abortion has b(H*n the conse- 
ijuence of impatience, and premature anibi- 
Aon. Let the young student and the nestling 
X)litician. remember Tiberius and Caius Grac- 
shus, and let him never forget the Dialogue 
between Socrates and Glauco. Let him re- 
nember that it is in the maturity of right 
Knowledge, practical as well as speculative, 
iiat useful service is to be rendered, or unfad- 
ing laurals to be plucked — ^that. if he wishes 
XI DC distinguished as a Jurist he must do as 
3eke, and Mansfield, and Marshall- -did rhat; if 
tie desires political fame, he must follow the 
sxamploof Cicero, of Burke, of Chatham, and 
^ Madison; and tliat, if he wishes to adorn 
l&o sacred desk, he should hK>k 1o Saurin, to 
VVhitfield, and to Alexander. 

Learn as Bacon, and Newton, and Franklin 
learned — ^by patient and rational induction. 
[^"■■^« all false idols which lure hut. in decoy; 
ind especially al)iure Bacon's idoUa Tribus and 
MbJe Tkeatri. A servile imitation of distin- ! 
[fished men — a proneness to theories, and an 
sagcmcsK for generalization, have over been 
BOinmon stmnbling-blocks in the way of 
leiencc. ^Vristoteliau abstractions, and Aca- 
lemic jargon reignod with a mystic and fatal 
ipell over the intellectual worhl for twothon- 
land year>. Cartesian reveries then had their 
Jay of pernicious authority; and even Bacon 
Jie founder of the true system of ]>]iiloAophis- 
in(r by induction from facis well asceiluini-il, 
lid iiotlivctobehold tlii* compleu- iriiniiphs (if 
bis great innovation, and was not liiniself, in 
all reMpccth, an examphu'of his own rational 
principles. 

In iou 8ucce<Mliug agc» the human luind, 
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rendered presumptuous by its achievements' 
and still ignorant of the true principle of knowl' 
edge, or inattentive to it, became sceptical, and 
not unfrequenUy. Atheistical. And though the 
Atomic pnilosophy of Leucippus and Democri- 
tuB hadlx'en exploded, and Pkt-onism and Sto- 
icisu had bi-en renounced, a new system of 
Spicuriaiiism was erected on their ruins. 

The physiiilogical hypothesis of Locke, be- 
ing perverted, or misundci-stood, encouraged 
Materialism. And the developments of the 
inductive process having inspired a delusive 
confidence in human reason, the Humes and the 
Berkleys of the 17th century, dethroned com- 
mon sense, unhinged the minds of men, and 
left nothing certain but the uncertainty of 
knowledge. 

Atheism and Theophilanthropy were the 
fruiUt of their metaphyaical sophisms of pro- 
sumptuous reason and pcrvertcu ratiocination. 
And anarchy, vice and confusion followed. 

But knowledge is certain; and true knowl- 
edge inspires humility, as well as confidence. 
It teaches till' mind to move in its appropriate 
sphere — to forbear enterprise beyond its pow- 
er — to trust to its own light as a safe guide in 
its own domain, and to fellow that light where- 
ever it leads, and, when it goes out, to stand 
still. Newton is the most perfect model of the 
true philosophy, and most happih' illustrated 
its j)roper sphere and its great efficacy. 

Knowledge — thorough and right knowedffc, 
is opposed to bigotry, selfishness, and cynic- 
ism — it wages an incessant war with idleness 
and vice — it is benevolent, and its benevolence 
is active — it aspires to positive usefulness, and 
is afraid to do nothing but that which is wrong 
— it will not follow a multitude to do evil — it 
knows that "the fear of man bringcth a snare" 
— it knows that popularity is not an infallible 
evidence of merit, and is as evanescent and 
uncertain as the wind — it knows that to do 
good, and not to sec;m good, is the duty of man 
— and well it knows, that honorable fame, is th e 
reward only of honorable conduct; tliat to des- 
pise such fame isbut to despise the virtues whicli 
alone can earn it, and that the Amaranthyne 
wreatli can adorn none but the good and the 
wise, who climb the lofty cliff, where it blooms. 

The enlightened miiKi has resources for ad- 
versity, which no vicissitude of fortune can 
destroy, and the want of, which no wealth or 
power can supply. When harrassed by care, 
assailed withobh)quy,or bereaved of friends, 
the man of true philosophy has still a fund on 
which he can draw with confidence, and of 
which noeartlily power can ever deprive him, 
as long as his reaiion is left unimpaired. The 
sanctuar^^ of a pure and cultivated mind will 
atford him peace and comfort when darkness 
and desolation are around him. Kemember 
Cicero. He had seen his country's glory blast- 
ed by upstart demagogues — he had been exilcil 
and his housi; had Ih-cu demolished by thi' 
mock patriot Clodius — death had borne from 
his arms liis lovely Tullia, the only remaining 
prop of his declining years— but then, even 
then, when, t.4i the mere animal man, nothing 
remained bat gloom and despair, he enjoyed 
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in his retirement, the society of the illuitrioas not the station, but the manner in which it is 
dead, and the consolations of philosophy, an4 filled .vhich gWes dignity and honor. Always 
thus soared abore destiny and robbed fato^ thiqpi acting, vou may l)c benefactctri^ of yuur 
its yictim. To his friend Siilpicius, he wrdW ncCr^may help to exalt your country and cou- 
thus — "My daughter remained to me — ^that soliA||p ita liberties, ancT at last earn for your- 
was a constant support — one to which I al- selyes endttring monuments, 
ways had recourse — ^the chann of her society FtUow Citizens— all who hear — of vwtry 
made me almost forget my troubles; but the use and condition — we all hayc our alluUeii 
frightful wound Ihaye received in losing her, places, and our alloted duties. Shall we fill 
uncloses agaia all those I htd thought healed, those places, and discharge tho^e duties u 
I am driyen from my house and the Forum.'' froemuu ought? Whatever may l>e onrstatio:i, 
But toVarrohe wrote thus — "I have recon- our influence will be faU- Then, "act irell 
oiled myself with my books — they invite me to your part, there all vi honor lies." 
a renews! of our ancient intercourse — they; Like the golden iStves of Autumn, our pa- 
tell mo that you have been wi^er than I in triarchs are dropping around us; a few oiilj 



never having forsaken them — I seek my reposo 
with true satisfaction in my beloved studies." 



remain to watch orer the work of their bantli, 
and close the age of glory. La Fayette^— thc- 



Doyott desire that fame which shines like ; last sur^'iving general of the Revolutioo— 



the twinkling star, and whose temple stands 
immovable on the mountain's summit? Knowl- 
edge — true knowledge, is the beaten and toil- 
some way, and all oUicr paths bewilder and 
mislead. Who would not prefer the fame of 
Socrates to that of Cleon-^hat of Ciccio to 
that of Clodius, or Anthony, or Lepidus, or 
CflDsar?~the fame of virtue to the blazonry of 
titles or of arms? — ^Knowledge is the only pass- 
port to a virtuous immortality ; and its per- 
sonal exemplifications shed a happy moral 
influence. Sappho, you know, was canon- 
ized as the lOth muse; and old Cato was call- 
ed tho 131 h table of the Roman law. And 
the claisical reader remembers that, when al- 
most all the Greeks, captured with Nicias at 
Syracuse, had died in aungeons, a remnant of 
the survivors saved themselves by the recita- 
tion of beAUtifiil extracts from Euripides. 
How potent was the shadowed genius of the 
immortal Athenian when it alone melted the 
icy hearts that nothing else could touch, and 
broke the captive's chains which justice, and 
prayers, and tears, had in vain tried to uu- 
looee? And hence "the glory of Euripides 
had all Oroece for a monument." Ho too was 
elevated by the light of other minds. It is 
said that he acquired a sublime inspiration 
whenever he read Homer — ^whoee Iliad and 
wheee Odyssey — ^tho one exhibiting the fa- 
tality of strife among leading men — ^the other 
portraying the efficacy of perseverance — have 
stamped his name on the roll of fame in let- 
tera of smnshine, t^at will never fade away. 
No memorial tells where Troy once stood — 
Delphi is now mute — the thunder of Ol3rmpus 
is hushed, and Apollo's lyre no longer echoes 
along the banks of the Penous — ^but the fame 
of Homer still travels with the stars. 

But my young friends, knowledge, to bo 
uaefolf must be active. If you wish to be mast 
usefiU, do not, like Atticus, shrink from the 
reapansibUitiei of public life, nor always 
agreor-right or wrong — with the dominant 
i»rtyr— but, rather like Cicero, actively and 
honestlay devote all your talents to the service 
of your countiy, and in vindication of its in- 
stitationa and its liberties. With Epamiaon- 
das, neither seek nor decline, on account of 
their imputed dignity^ places of public trust; 
udalwiSfimHBiber bii maziiai that^it ii 



friend of our country, and benefactor of man- 
kind — has jUst taken his flight from the truiib- 
led scenes of earth, and is, we hope, once 
more and forever, united with Washington and 
Adams and Franklin. And soon — too &ooi: 
for us — not one of the patriarchal band will U* 
left behind to guide and to instruct the nev 
generation that succeeds them. And whes— 
appointed by Heaven — the last survivor shall 
close the long line in its march to the skiw, 
shall he tell that tho great work of their Iitc; 
was in vain — that their sons have proved re- 
creant and dishonored their trust Y — ur shall bo 
bear the glad tidings that all is yet safe? Li-: 
us be true to ourselves and faithful to the mem- 
ory of our illustrious dead, and all will lie m/i- 
— ^afeto us, aud safe to those whom wc shall 
leave behind us. All depends on ourselves and 
our foUow-countrymcn. Shall this Union bo 
dissolved, and the fame and the ashes of our 
father's divided? Will wc bequeath to our cbil- 
dren happiness or woe — degradation or glor}-? 

Our work is not hard. Honesty, and vigi- 
lance, and true pubKc spirit among ourselTefi, 
and proper examples aud precepts to oar diil- 
dren, will finish all that remains for us. Let 
us improve our country, and preserve and 
strengthen the fabric of liberty reared by our 
predecessors; and 1st us, by the proper meant, 
prepare our successors for its continued pre- 
servation and enjoyment. The age of gloiyit 
past or is fast passing away. Let this be the 
age of improvement — improvement here sb 
well as elsewhere— improvement in virtue and 
intelligence — in government and in laws. 

And then — after we too shall have joiu«d 
oui friends and the friends of our couditt 
above — should our departed spirits be permit- 
ted to re-visit the scehes of our pilgrimage hi:n; 
below, a century hence, we may see the Star- 
spangled Banner — unsoiled and unrifled^ 
proudly waiving over an hundred million d 
our posterity, free and happy, and grateful v.* 
those who completed the great work our fath 
ers began. And then too— with Washingtc:: 
and Adams and Jefferson and La Fayette— 
may wc behold, in the temple of concord and 
union, the altar of liberty, the altar of justice. 
and the altar of God, standing side by side- 
firm, broad, and resplendant; aud coDsecratcd 
fonrtr to £arth and to Uiujtu. 
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'jf Lecture, delivered in the Chapel of Motinson Collegey on the 

7th of Novemer, 1835- 

Lkxington, November 9th, 1885. 
Sir: — We have been deputed by the Law Class of Transyl- 
/ersity, to express to you the high gratification they received 
elivery of your Introductory Discourse; and, to request, that 
favor them, with a copy for publication. 
e pleasure in performing the duty assigned us, and are, 
With great respect, your obedient servants, 

BENJ. TOMPKINS, 
0. M. CLAY, 
B. E. GRAY, 
W. M. TUNSTALL, 
J. F. BUCKNER, 
R. H. COCKE, 
J. B. HOUSTON. 
George Robertson, Professor of Law, T, U. 



Lexington, November 10th, 1835. 
.emen: — In answer to your polite note of yesterday, reouest- 
f of my late Introductory Lecture, for publication, I tender to 
I, and to the Law Class whom you rqpresent, my acknowledge- 
^our and their kind consideration, and freely present you with 
the address, 
sentiments of high respect and sincere friendship, 

I am, Gentlemen, yours respectfully, 

GEORGE ROBERTSON, 
Tompkins, Clay, Tunstall, Buckner, Cocke and Houston. 
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GxxKRAL txpcctation, as well us established 
usage, demaiias, at this professional auiiiver- 
sary, a public address Introductory to the di- 
dactic count of legal instruction in %vhich we 
are about to engage. The pressure, until now, 
of other and more important public duties has 
left us leisure scarcely sufficient for some gen- 
eral and discursive suggestionH respecting the 
character and elements of Law, aa a scicucc> — 
a subject which, iu its niofit graceful luid at- 
tractive form, would be comparativcl^r dry and 
uninteresting to a miscellaneous auditory. 

Therefore, in attempting the discharge of this 
preliminary duty, wo respectfully invoke your 
patience and indulgence. 

Among human Bcienccs, Jurisprudence is 
first in utility, first in variety and extent of 
knowledge, and should therefore bo firsi in dig- 
nity and in public estimation. But neverthe- 
lew, vulgar prejudice, arising from ignorance 
of its true nature and extent prevailing amon|f 
too many of the seh'ct cla«s whose lives have 
been o^cn.sibly dedicated to it us a brancli of 
professional learning, hasdrjomed it to an un- 
just degradation in public opinion. AVhen 
considered philosophically, it i.< not, a.'' it has 
}}ecn too often deemed to be, a circumscribed art 
or trade, altogether practical and arbitrary, 
but is a va.st department of knowledge, pre- 
eminent in value, illimitable in extent, and 
infinite in detail — embracing, as far as it is 
visible, in its luminous outline, the elements 
of all human science — the concentrated wis- 
dom of ages — and the immutable4)rinciplesof 
natural fitness and enlightened reason. 

Jurisprudence is, as we know, generally de- 
fined to bo 'Mhe science of Law.' Law.s^ ac- 
cording to Monteique, are but the neceasary 
relations of things. And, thus comprelien- 
sively uuderstood, law governs every tniugin 
the physical and moral universe; and is di- 
viaible into two great orders — natural and i»os- 
itivc — or universal and civil. Natural law is 
immutable in ito nature, and universal in its 
autliority and operation; and in either phy.«*iral 
or moral. ^ 

Physical law ;,^overns the material world 
ar.d all animal existence; and i» .sub-divided 
into various subordinate <lepartnient.«< — such 
as Chemistry, Mechanical Pnilo'*(»pliy, G'ool- 
ogy, Anatoiny, Phisiology, Botanv. «ijc., <i:c. 

Moral law is the system of rules i)re<icribed 
byGrod, for the conduct of rational beings in a 
state of nature, or independentlv of civil rela- 
tions aud obligations, and is of two classes — 
ThcoWy, or the relations and duties of man 
to his Creator — and Ethics, or the natural re 
latioDS and obligations of man to hi.5 kind. 



Univer.<al law, thuscoraprchcndincso minT 
interesting departments of knowleagc, tut 
depending on natural fitncffs and eternal prin- 
ciples of reason and of right, niURt be admit- 
ted to l>e, not only a perfect, but a beauUfil 
and voluminous i^cience, which vitally concerns 
all things and all men, under all circainstin- 
ces, and throughout all time. It is, in th« 
only perfect sense, the supreme law, which 
cannot be universally obeyed without univer- 
sal haimony and peace, or violated, in any 
possible instance, without consequent disorder 
md punishment. It is the immovable founda- 
tion of all human obligation and of all hnmau 
power; and an enlightened contemplalioa of 
It in its outline or in any of itA branchc*. 
however minute, tends lo elevate and ennobli? 
the character of man, aud must improve and 
exalt the mind. 

But of a system so infinite and so subliuif, 
a more particular analyhis would be now ii]ai>- 
propriate. We will' only add that univor- 
sal law is either a fixed and control iug princi- 
ple of being, or an infiexiblo rule of action 
emanating from the Curator of all things, and 
binding the universe to the Thronoof Heaven. 

Positive.' law is an artificial system of role* 
resulting from, and peculiar to the i»ocial and 
civil state of man, prescribed by human leg- 
islation for regulating civil conduct, and en- 
forcing civil obligations. These laws^tnutable 
various aud comparatively imperfect, but in- 
dispensable to the happincM and dignit][ of 
our K]>ecies, constitiilo the clerueuta of civil 
Jurisprudence. And it i.s in this restricted 
sense that the term jurisprudence i« profes- 
sionally used and generally understood. And, 
though" universal jurisprudence is, aait ha^ 
been defined — "the knowledge of things; hu- 
man and divine, the science of what is just 
and uniust" — the latter branch of the dtfinitioo 
alone ae8ignat4.-s the science which engage^ 
the peculiar attention of the legislator vid 
jurist. Tliis may be appropriately termed cif* 
il jurisprudence, because it ro^rds mau in 
the civil state, and regulates political and civ 
il relations. This department of jurisprudena 
may be sub-divided into general and particu- 
lar, rational and arbitrary, (foneral law b 
that civil co<le which has been recornized bt 
all civilized communities of men, and is found 
ed on the principles of universal reason and 
right. 

Particular or local law is the sy.stcm of pes* 
itivc enactments, which are peculiar to oza 
place or people. The body of the laws of every 
enlightened age or nation, arc rational, or de 
ducable from reason and analogy. This is 
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cience; Drofoand and •xaltad nciBoce. Laws 
aerely aroitrarj and local aro comparatiyel^ 
mre and unimportant. 

Rational law prerails, to some extent, among 
ill civilized men, and is the same everj where, 
^d hence among nations, differing in cli- 
nate and in language, tlie same ^;«neralrul«e 
if individual right and relative justice maj 
^erallj be foand to prevail. 

A thorough knowledge of civil jurisprudence 
>n-Buppo6es a general knowledge of the prin- 
aples of justice, and of social and political 
irganization, as well as an acquaintance with 
Im historj and laws of nations, and the local 
Aws of our own country; and requires a mind 
if peculiar power, enlightened by general sci- 
laoe, and invigorated by severe and systematic 
itudy; and consequently, it must be a science 
if a nigh order. This may be demonstrated 
tf a very slij^ht attention to the nature of law. 
kad our chief purpose in this initiatory ad- 
Inas is, to improve this interesting occasion by 
IB imperfect analysis of the elements and ob- 
leeti of positive law, and by some incidental 
Inflections on our own peculiar institutions. 

Society is the natural state of man. This is 
piored by his history in every age, aud coun- 
tj, and clime; and may also be demonstrated 
bj considering^ in a rational and philosophical 
ipirit, his physical and moral adaptations — ^his 
sa|iaeitic8 — ^his sympathies — his corporeal im- 
9ecilityaiid helplessness — ^his great improva- 
>ility and potential pre'Cmincncc — his faculty 
of speech — his destiny. Societies cannot exist 
rithout conventional org^izalion and laws; 
DOT be happy or prosperous, unless those laws 
be just and effectual. As all men arc by nature 
mitled to o^ual personal rights, ana as the 
rreatest attainable good of the greatest number 
m th% ultimate object of political association, 
iis will of a majority possesses an inherent 
md natural autnority, as a law for all, and 
which therefore, each constituent member must 
be presumed to have agreed, by the act of bc- 
Boming a member, not only to obey, but to aid 
in •nforeing and upholding, if it be consistent 
irlth the fundamental principles of their civil 
oiganizatioD. As every civil community must 
liSTS a common will and a corporate existence 
Bwd power, each individual member must have 
Burrendered, by necessary implication, as much 
of his natural liberty as may be necessary for 
g^Ting sufficient autnority and effect to the ag- 
grsffato will, to be expressed and enforced ac- 
eoraing to the terms and ends of their associ- 
ation into one body politic. And consequent- 
|y%as human society and human government 
■re indispensable to the personal security and 
dignity of every individual of the human race, 
all positive laws, authoritively enacted and 
consisting witli the principles uf universal 
law, possess a supremo sanction as effectual 
And as obligatory as the security and welfare 
of the aggregate body and of every constituent 
mSDiber can make it. It is the interest, and 
tphereforc, the duty of every citizen to ackuowl- 
edge the authority and maintain the efficacy 
and dignity of the laws of his conn try; for it 
is the suprtmaey and inviolability of law, 



which alone can presenre order or tranquility, 
or ensure justice, peace or security. And here 
we may, at once, perceive the nature of the 
obligation of human laws — the importance of 
wise and just legislation — and the bensficenco 
of a stable, authoritative and enlightened ad- 
ministration of positive law. Human legisla- 
tion, always imperfect, must correspond with 
the character of the legislatore. In legislation, 
as well as in physics and in morals, Qie cause 
will produce its kindred effect; and, as light 
cannot spring from darkness or virtue from 
vice, so neither can wise and salutary laws be 
the offspring of legislative ignorance, selfish- 
ness, or passion. Just and rational legislation 
is the rare fruit of prevailing virtue and intel- 
ligence. But, in every civilized community, 
the occasional aberrations and capriciousness 
of the legislative will, almost invariably yield, 
in time, to the salutary wisdom of exjserienec, 
and to the settled predominance of principle. 

The enactment aad enforcement of law re- 
quire tlie exercise of the three primordial func- 
tions of sovereignty — the legislative — the ju- 
diciary — ^and the executive; and the deposito- 
ry of these powers possesses inherently, in n 
relative sense, incontrolable authority; and 
hence all law is, iu the same sense, paramount 
and obligatory as long as it exists. JustcomcK 
from JuMfe, to command: and right is redum 
in Latin, the past participle of re^e. Thus, 
in a legal sense, one person's right is that 
which all other persons are ordered or com- 
manded by law to let him have and cnioy . In 
legitimate governments, all human laws an> 
enacted by the people, or with their tacit or pre- 
sumed authority and consent, and, operating 
as they do, personally, the legislative authority, 
wherever it may be deposited, or however it 
may be limited, must be superior to the will or 
autnority, or power, of any member of the body 
politic; and is, therefore, in this sense, su- 
preme. But it is not necessarily the supremo 
power of the State; and is certainly not so in 
the V orth American states, whose written fan- 
domentol laws limit the legislative authority 
— distribute the functions of govtmment into 
three separate and co-ordinate departments, 
each independent of the others, and reserve to 
the people ultimate supremacy. In England 
there is no fundamental law-^hat which is 
called the British Constitution, is nothing but 
a set of statutes and principles of unwritten 
law, which have the authority of legislative 
prescription, and have been, in some degree, 
consecrated, in the popular feeling and judg- 
ment, by age, and national associations, and 
ancient reminiscences. Hence, in England, 
Parliament is said to be omnipotent, and none 
of its enactments can, in a practical and effec- 
tual sense, be deemed unconstitutional, an- 
therefore void. 

But here our constitution and fundamental 
laws are declared to be supreme: and therefore, 
as the judiciary must, in the administration of 
the laws, decide what the law of each case it, 
it mast necessarily disregard, as a nullity, any 
le^idative enactment in violation of the con- 
^stitation oi the supreme law. Ifo such in- 
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tordicted enactment can here be conaidered 
law. But, in a pelitical R^nso, the judiciaiy 
of America iH not superior to the legislature 
— nor the Icginlatarc to the judiciary; each, in 
its appropriate sphere, is the aolc reprcscnta- 
tire or agent of Uie common and only Dorercign 
— the constituent bodj, or the people. 

Tositive law is dirisible into a three-fold 
classification — national, organic and munici- 
pal; respecting each of which we will now 
proceed to Inke a general notice — a mere coup 
d*ad view of their character and elementA, a.^ 
understood according to American principles 
and doctrines. 

Si'parate and independent communities are 
the natural offsprings of diversities of climate 
—of topography — of moral character — of lan- 
guage — and of the vaatness of the territory 
and populntion of the earth, separated by 
physical and moral barriers. 

As a nation or state is but an aggregation of 
natural pcrsonK associated into one body poli- 
tic for social and civil purposes of mutual im- 
provement, security and happiness — bound 
together by some fundamental compact, ex- 
press or implied, and govenu'd and protected 
by the same law and the same power; each in- 
dependent nation or state, though composed of 
a multitude of natural persons is politically and 
relatively to all other nations or states aii unit, 
])osses8od of legal and moral individuality: 
and is, though an artificial, yet amoral being. 
Having a corporate power and will, the differ- 
ent nations of the oarth are, as between each 
other, like ho many natural persons, living in- 
dependently in a state of nature; and conse- 
(]uently, ns the laws of nature, though modifi- 
ed by the social state, cannot bo altogether 
abrogated, each nation habits peculiar natural 
rights and obligations, and must be the subject 
of a moral law, possessing an inherent obliga- 
tion paramount to that of any civil or human 
authority; and of course, also, there Tunst be 
among nations some code of inteniatiunal law 
for regulati..'g their intercourse and their recip- 
rocal rights and obligations. This is what is 
called " the law of nations" — which is divid- 
ed into the natural and the positive law of 
nations. The natural law of nations is di- 
vided into two branches — the internal, or that 
which is binding in ceuscience only, and there- 
fore impo'ies but an imperfi>ct obligation; and 
the external, or that which creates a perfect ob- 
ligation, ^vhich maybe enforced by an appeal 
to arms, t)ie ultima ratio rtgis. As a natural 
law must be adapted to the subject of its ap- 
plication, and as a nation is not precisely and 
in all respects like a natural person, the natu- 
ral law of natural persons is only so fur the 
law of nations as it is suitable to their 
peculiar and essential character and rights. 
A nation has a riglit to do whatever may be 
necessary toj)reserveits independent existence, 
and to ])romote the legitimate ends of that ex- 
istence; and an independent nation must, 
from the necessity of the case, Ihi the sole 
judge, in most instances, of the pn/per 
means of effectuating those ends. A nation, 



be amendable to the judgment and control of 
any other nation, and is. of course, underoo 
otlicr obligation than that of conscience, whieh 
requires perfect justice among nationa as well 
as among men. And hence the iutnrnal Iiw 
of nations has arisen. The external lav, or 
law of perfect obligation, requires no furtiier 
explanation or defiritioa than that which the 
term itself imports. 

The natural law of nations is necessuilv 
immutable and universal, and can be undef- 
stocd only by applying the principles of etU- 
cal jurispnidence to nations as far as, ia tiie 
nature of things, they arc reasonably applici- 
ble. Thefunaamental principle of'^etmct it 
that human happiness, temporal and otemBl. 
is the ultimate end of human existence, aid 
should be the object of all human action and 
pursuit. The same principle is the true tffil 
of the necessary law of nations; and coax- 
quently, it is the duty, as well afB the intcrsst 
of nations, to observe justice and to cultivste 
peace and friendly intercourse among each 
other, and to do to each other all the geod thev 
can, consistently with their own safety and 
welfare. This was understood bj the wise and 
good even in the age of Xeuophon, who, in his 
Cffropedia, suggests a sufficient reason for it: 
and that is, that no nation can reasonably ex- 
pert to receive from another that which itVill 
not reciprocate, or, in other words, more jui- 
tice and beneticence than it practices towards 
others. 

The positive or arbitrary law of nations is 
composed — Ist. of customs and usages whick 
have been established by tacit recognition, and 
are denominated "the customary law of na- 
tions; and 2d. of compacts and treaties, called 
"the C(mventional law of nations.** ' 

The positive law, dei)endini^, as it dofr,uii 
consent, is Ihible to change. iTut it is the >nu»i 
extensive and practical branch of national law, 
and must be learned in the civil and diplomatic 
history of civilized nations, who, iu niodcnt 
times, and especially wherever the christian 
religion has shed its meliorating inflneiice, 
have reduced international jurisprudeace to 
something like a regular and harmonious m- 
tem, founded on the stable and universal pnn- 
ciples uf natural justice and enlightened pol- 
icy. This code of laws, thus hut recently ms- 
tured and systematically practiced amoag 
christian nations, and to the recognition and 
prevalence of which, the maxims and usage! 
of oui Republic have essentially contributed, 
isdivisabte into two cla.sse»— too one public 
— the other private The public law is ^$i 
which regulates commercial, social, and di* 

Sh>matic interc(»urse between nations, and 
efines their rights and their duticK, as be- 
tween c*ach other, in war and in peace, andtbi 
extent of their power and jurisdiction. Tlic 
private law is a law of comity, regulating the 
extent to which the laws of one nation niaj 
operate on persons or things wiihin the jurif- 
diction of another nation. The domestic Iswi 
of the various nations of the earth, for reguU- 
ting contracts, and succession and peiaeoal 



when it has the right to judge for itselfi cannot ingots, and the modes of acquiring, and of 



TBI OHAPfiL OF HOEfilSOIT COLLBSB. 



inciter i)r Ims digm from sscb 

The lavFii of uuo italu csiinot, froprio mgart, 
IlKTC an GiIra-teiTit«rial ojitration. Kach ai.' 
Jon has ail ezclusivu ri(;ht to kfwlatu for 
ilialf , and tn enfnrcB its i>w n laws vithin itH 
jnmjuriidictiun. llutlho intorutlB of social 
tad eotmnoTeial iatercouns Tcquira iumD f- 
Itxatiim of thin fundamental principle of Ipp- 
ialation and of noTcreigntr, an inflexible ai>d 
onivGraal adlierenceto irhieh would.loa gruit 
Bztent, praTsnt that kind of pcnonal anil coiu- 

=-' - -iiunicatiod, which is m..si 

niitual hanuoQj, pra:{iciilT 
— — A contract ii maifi^ 

? effu-ct nf Ihactiritrnct 
iniei, tha laws of 



inoneittkte, and its 
another slate. At to 
orthe capacit;- of tbi 



M- the Ux fa 
prooMtf i« claimed t 
wilnin tbo juriRdi 

lejuriadi 



Khali the Ifx lad 

pravnilT A rifjlit !o 

MTe been accjiiired 

tisoaiiU according loibc 

and the proptrlj i« o-iiliin 

— '<■-■ nation — shnll the 



tba Ux joci ni leiitte govci 
' ■ --"-■■- rarictf 0/ c. 



hxioimtiliii 

Among ai 
in which there may be u vuiillioub i:uij[ii< ; »^ 
iKTi ill regard lo person* and lo Ihingt, Ij,-. 
tw« alone may bu sulGcipiit to illuatjru.' Liu- 
importance of that courtesy ,aition^ 1 h. ' :»(,:. 
eaUffhtened iiatiuns of thii a^.vbicb [> -mi\~ 
tba law of one, in cvrtaiu cusa nnd to n tcr- 
Uin extent, to prarail and be enforced ^viiliiu 
the jariidictioii ar.d by thocoiirtit of au^rhor: 
aud, aa this ii aconccHiior. pnrtly <x tuniialt. 
the aj'itein of lulnireBuUint; from it is culled 
the law of comity among nations, or tlie^ui 
fritattan yenliun. The miitaal iiiterv.^ls of 
Bmtions constitute Die truo pnneiplo of this 
l»w, and the rulu deduced from this prJ ricipU 
ia, that it ii the duty of each nation lo pennit 
faicign laws to operate within itn limits, ck- 
eapt ao far aa its own essential rights or iuler- 
•Ma. orthe juit rights ur proper duties of its 
own citisena may be thereby surruiidercd or 
jaopanlsd. It in not, therefor*, aUogalher ar- 
Mtniy; in iu nature it is a lav of rcasim and 
of juitica; but its recognilio 

h«uigTolunt»ry - ' 

tlianfore denomi 
ttaongh the ait 
tiwii of enliK'iCening and liboraliling agencjus 
hkTe giren birth and maturity, and no uniall 
dagreeof general preralcnee aiidauthorilv. to 
Ihia impoitant braucb of jnternatioiisl lair. 
vithin Lha last hnlF century, still it d«{>ti]dK 
•OOiMOtially 00 plain and fixed prmciplrii, as 
tobe ganeridly underntoud and appllid br 
naaon and analogr. witkout {{rest diniLuliy or 
donbC; and, surefy, cotiititiitad aslhi'iccon- 
fedaratsd Stalctt sre, no branch of juriipru- 
de«ca is, to the exl^n t of its application . m-ore 
interesting or uaeful to tbu slatuameu, and ju- 
riata, and citizens of our cumpUcattd l.< niun. 
H«9« it is pecnliarly impnrtaat; and the hir 
mooy and best interests of these States Tuq 11 1 re 
that it should be rightly uiiderxtood and 
•cmpulooily nigardad. 

BiUlhvnMtenMDf tniiuIepaidaiitsUMor, 



nation presupposes an organic tystem of laws, 
brought inl« being by the consent, clpresa 01 
im)ilied, of lha wholu miss, or by the predom- 
inant power nf the few over the many, and ds- 
pendent, for their character and efficacy, on 
ih* moral and phrvieal condition of the cod- 



the prersiling cbaractar of the people has CTer 
!>een, and wiU Ottv continue to be, evtry where 
and in all time, the prototype of their goTem- 
nient and laws. The organic laws of every 
nation. Bot only should be, but will be adapt- 
ed to the character and condition of the peo- 
ple. And from this political axiom, tho inef- 
Beacy and abortiTcness of all abstract systeina 
Qf political ornniiation. and of uU specula- 
tive code* of Taw, might fanTo bcon inferred 
without the aid of historic testimony. The 
excellence of goTernment or of laws i« alto- 
gether relative; such as may bo the best for 
one people, ins^ be the worst for another. In 

Eractical politics and legislation, abstract i>er- 
iclion is unattainable. Men acting upon men 
must act imperfectly. The safety and happi- 
iiesiof Ihepi-oploara thoends uf oil just hu- 
inojilawH, These ends may be apprezimated 
onlr by the appropriate mL'BQii, which are as 
various as tbe divcrisitisd e ire u instances stid 
charscter of mankind. Hence tlicrc is no ]Ki- 
.1 pouscea; and he who recommends such 
(rum, is a quack, whom! cliarlataiiism is 
legs excusable, bccauhc It may beinore penii- 
oious, than that uf Faiacelsus or Sangrado. 
There is no such thing as abstract optimism in 
government or in law. That otily is best 
which 1:* most auitablc to these for whom it is 
intended — andnoneis good, whatever may be 
it« ipeculative excellence, which i* inodapta- 
bleto tho genius snd tiabitudes of thepeople. 
rlalu's Eepublie, nnd Harrington's Ocenaa, 
and Hoore B Eutonia are bnt a few of the many 
monuments whicb speculative pbiloeophsrs 
and Bcbolastic legislatora Lave built up, nnd 
comniou sense has puticd down .n atlcBtation 
of these limple and practical truths. 

In Ihc nature of things, civinawB,beinrmoi- 
al rules for tbo goirerniueiit of moral Bubjecta, 
moat, to be durable or eflicaciouB, be modified 
sccording to the charsclcrislic principleB of 
the raajonty of the people, for wliom they are 
enacted- And, aa every body politic must 
have ■ single will, which, however expressed, 
in the actual government, th* nalurs and the 
form of the f overnnicnt will, of coiiric, depend 
on the Intelligence and virtue of tbe individual 
mambcTS of the corporate bodv- A people en- 
lightened and virtuous will always govern 
IhemBclves; thaue who ara not so, never can, 
but will bo governed by tho superior intelli- 
gence, craft or force of a few men, or of a sin- 
gle man. 

Whetlier a democracy, pars or reprcscuta- 
tive,arepublic,an arisiucracy. monarchy, oli 
garcby, or anarchy, kball octiinlly prevail, will 
depend on the moral chamctcrof thepeople. 

Bui tbo fsnn uf gorenuBsit tlow ut ■!- 
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ways hannonize with the prevailing tone 
and character of the public authority. 

A constitution is a fundamental law, fixing 
thu manner in which the public will shall be 
expressed, and the national authority shall be 
exercised. An unmixed democracy cannot 
practically exist. Under such a form of gov- 
ernment, the sovereign power will bo assumed 
by demagogues or usurped by force. 

Therei^re, for the purpose of wisely enact- 
ing and justly administering iaws, the power 
of the whole people must bo delegated, in 
some mode, to a part. And the organic law, 
which prescribes the mode of delegation, and 
defines the power, and fixes the responsibility 
of the public agents is, whether written or 
unwritten, express or implied, the constitution 
of the state, which, being the will of the con- 
stituent, who is the omly original and ultimate 
sovereign, must possess an inherent authority 

{paramount to the conflicting and consequent- 
y unauthorized will of the representative; and 
must, therefore, be intrinsically the supreme 
law, which, as long as it shall remain unre- 
voked by the proper authority, is obligatory on 
the whole, as well as on each individual mem- 
ber, and department, and organ of the body 
politic; and its stability and efficacy will be 
proportionate, not only to the degree of its fit- 
ness and approvablcness, but also to tlie chsr- 
actcr and enectiveness of the checks and bal- 
ances, moral as well as political, which may 
guard it from sudden and inconsiderate de- 
struction or innovation. If it be popular In 
its origin and ends, the intelligence, vigilance, 
and public virtues of the majority of the peo- 
ple are it-s ultimate safe-guards; but, to fortify 
and effectuate these moral means, political 
checks arc not only useful but indispenitablo. 
These truths, to us self-evident, have not been 
and are not even now universally admitted, Al- 
though the history of governments, from that 
of the Jewish theocracy to this day, has dem- 
onstrated them by an unbroken series of mem- 
orable proofs. The dazzling republics and 
democracies of past ages — ^what were they, 
and where are they now? Let the turbulence, 
and inconstancy, and demagoguery of Athens, 
and of Rome, and of Florence, and the mourn- 
ful desolations and dumb ruins of Italy, and 
of Greece, and of Carthage, be rightly con- 
templated, and the question is satisfactorily 
answered. They all, with one voice, utter this 
great truth of inductive philosophy — "Uiat in 
republics, the people are not sale unless they 
are enlightened, virtuous, and vigilant, and 
unless also their fundamental rights are secur- 
ed by wise and prudent political entrench- 
inenu." The history of England, the mother 
of our language and common law, tells the 
hsmc truth, though in tones of varied modula- 
tion. The English constitution, as it now 
existi, if) the ^owth of ages. Though it has 
had many trying vicisHitudes and has under- 
gone great transformations, its Teutonic atmn- 
ina, containing the seminiil principles of civ- 
il liberty, have never been alU^gether de- 
stroyed. 
The loDg«Tlt7 of the Sngllih gvrenimeiii ia 



a political phenomenon. But, though accident 
has had a preservative influence, yet the phi* 
losophy of England's history will show that 
her constitution is indebted, not only for iu 
maturity, but for its prolonged existence, 
chiefly and essentially to the equipoise of an 
taffoniifit elements, social, moral and pditical. 

The Norman Conquest, as it is called, was a 
virtual revolution, which seemed, for awhile, 
to have extinruished every germ of Sazon 
liberty. But Uiese, though dormmnt, were not 
dead; and, in less than fifty jean, b^gantu 
shoot through the thick covering of leaden 
despotism which had, for a time, concealed 
them. The indiscriminating scvority and ani- 
versality of regal tyranny consolidated the 
people, of all |^nides and all conditions, iato 
one sympathizing and co-operating mass. The 
feudel Lords and Yeomen and vassals, thn 
united by common suffering, mutually assisted 
each other, and every success of a common ef- 
fort, in their common cause, produced a com- 
mon benefit. Had the king been leas absolate 
and the feudal nobility more independent, a« 
in contemporaneous France, or, in other words, 
had feudality been introduced ^^dually, and 
not suddenly, in England, as m France, th^ 
constitution of England would not have been 
much better, in the last century, than thai of 
France; where, in consequence of their con- 
parativo independence, the feudal Lords, not 
needing the co* operation of the conunon pcih 
plc, habitually contemned and oppressed them 
until Uicy were forced to unite with the king 
against their common enemies, and having. 
at last overcome them» yielded every thing to 
the crown. 

But the common people of England, thus 
strengthened and upheloi by the nobility, soon 
benn to retrieve some of their lost Saxon 
riffuts; until Magna Charta was wrung from i 
reluctant and humbled king. This, being but 
statutory in its character and without effectual 
political guaranties, was frequently disregard- 
ed by subsequent sovereigns: but the Baronial 
war against Henry III ., having ffiven birth tu 
the house of Commons, the third estate in the 

government, and succeeding continental wsk 
aving compelled the Crown to solicit ooatri- 
butions, the Commons soon were taoght to 
use the great leaver of the British Constito- 
tion, the exclusive right to appropriate moaef 
or impose taxes for the support or gorcraoiesi: 
and tiie consequent power to withhold asp- 
plies until the grievancea of the people had 
Doen redreesed. Thus novrished, civil libatf 
had taken deep root durins; the reign of tb 
Plantagenet dynasty, until the despondflKv 
and euiaustion produced by the intcstiv 
wars between the houses of York and Lancai- 
ter paralyzed all effectual opposition to dx 
absolute will of the two Henry's of theTidc^ 
race, which succeeded. But Henry the VlU. 
whose proclamation was Law, being incenwil 
against papacy, because it would not allev 
him to repudiate his wife Catharine and marn 
her maid the pretty Anne Boleyan eapouied tl* 
reformation, which had then begun to dawfr- 
;the diacof tiy of America hid began toitinii 



THS C^PEL OF MORRISON COLLEGE 



m 



ate R comTBcrcial ciiterpriflo tending to enrich 
Lnd elevate tlu> coamion people — and ilie 
?roeis was be<;inniii^ to shed aoroad iisviri- 
ying b€Aiu<i. The combined inHiienoc of those 
Igencie8 — that i^, tho prevalence of the re- 
iflon of cqiinlity and liberty — the extiMision 
tt commerce — and the light of th<? }»rcsj« — to- 
cher with other incidental and accoiiipany- 
Qff caii»ie4, gradually improved tho social and 
xuitical condition of the people until the to- 



kir.gs and illustrated the true doctrino that 
princ("< and ministers and ^'ovornmentsari' in- 
stituted liytljr proplf, and an: rcsjmni^ibh^ To 
the i>eople , as from the less conspicuous fact 
that the act of M?ttleinent secured the independ- 
ence of the judges, by providing that they 
should be entitled to hold their comniisHionK 
during good behavior and the life of the king, 
and thus furnishing theoidy certain and ulti- 

mate guarantv for the prefiervntion and effica- 

aerity and obstinacy of Charles the first, Avho .cy of acknowledged principles, which, as long 
Kd not understand the spirit of hin age, pro- a^ the judiciary was dependent entirely on the 
roked his own decapitation, which was sue- pleasure of the crown, c(»uld have been nothing 
^•ded by a nominal Commonwealth, but an DPtti'r than delusive abstractions, ft ii the 
ictual Cromwelliaii Despotism, more rigorous %'curity of person and property, assured to the 
md less diAguised than that of Augustus most humble by the indepeuJenc* of an an- 
^saar. The reign of Cromwell was never ap- lightened judiciary and a wholesome common 
>roycd by the mass of the people, but was law, which, more tlian every thing else, endears 
(Uttaincd'only by his army and by the fanati- [England to the heart of her people, and 
tism ofasmxill party — and, as soon as the pop- 'prompts her forlorn tars to nail their country's 
liar voice could prevail, a Convention Par- 1 nag on high, and cheerfully die in ibi defence, 
iament recalled Charles II. and restored the 'And, had not t)i is Doric column been reared, 
sonstitutioii as it was in the time of Charles ]. the complicated fabric of Ifritish libiTty^ th< 

• -m .X _^i,* f A.\. -.1- 1"*" # •!•*. \T * 1 i* . 11 •-.! 11 •« 



irith the exception of the abolition of military 
ADures and the substitution of other means 
'or proyiding a royal revenue. Tlie indemnity 
md reparation acts, and the act for the set- 
iMnent of the churcli went only tem^wrary 
szpedients. But, thoujj^h the spirit «f tho con- 
(titution was greatly improved and the pre- 
■Qgative of thccn»wii considerably reduced by 
ha abolition of military tenure:* :uid their oj)- 
)ressiye incidents, no reign was more absolute 
ind no court more licentious than tliat of the 
popular Charles, whose restoration, being tlie 
sonsequcBce of general alarm at premature in- 
lOTation and partizan fury, was consequently 
Viewed by a servile adulation and abject luy- 
iltjr bordering oii idolatn'. The problem ])re- 



Mo»<aic work of ages, could never, with all its 
other props, have withstood, until now, the 
underminings of corrr.]>tion or the Ntoriniugh 
of faction. 

Hut though, since tlie revolution, justice has 
1>4>eii more stable and jurisprudence has been 
more improved than in all tue ages which had 
precedetJ it. !<llll tliwre are radical defects in 
the Uritifch system; and one of the chief of 
these is the supremacy of legislative will. The 
British const itiition lacks the soul of a fun 
dameiital law. It lia» no other political guar 
anty or principle of vitality than the pleasun* 
of king. Lords and Commons, in Parliament 
nAsembled. An act of pari iament inconsistent 
with the constitutitHi, is nevertheless the ru- 
pn.>me law, and, in the language of Mr. Hal- 
lani. the utinos! thai can l>e said of it is thatii 



Milted in this memorabfe transition is solved 

l>y the fact that the people were not prepaied 

Torn republican govern meut. But neverthe- ^ is — "a novelty of much importance, tending 

law, benumbed and besotted as England was to endanger tlbe establislied laws." The con- 

luring this profligate reign, the spirit of the ntilutiou of Kn^^land, venerable as ii is, can 

K, excited to action by trivial circumstances, be finind only in the statutes and ])oIitical his 

liahed the Stcir Chamber, which liad been t<iry uf that distinguished Isle. Such a gov- 



jsed as an engine of oppression, and also in- 
Inced the enactment or the Itaheas corpus and 



ernment could not stand in such a country as 
ours, or in any country where there is an 



IS an aT»- 

)Clier salutary statutes. Many have supposed ■ ]»roxiination towards practical equality in thi> 
ihatthe iiiosi efficient aj^ent in producing these I rights and the condition of the pi-ople. And. 
rcaults was the popular belief tliai the revenue; thou;;h in Kngland tlte inhen.-nt inib4H:ility oi' 
was* wasted by the king and his court iu vo- which we are siieakiiig liav bi>oii hitherto, in 
laptuousness and debauchery! and hence, not a some measure, suppli(>f 1 by artificial expedients, 
tew of thos<» who have studied the histor\' of yet, if her institutions shall b(K*ome much 
ihe British Ctmstitution have ascril>e<l to* Kl- ' more popular in their texluiv, her eonstitution 
sanorGwin, and to Barbara, Ducliess of Ch^ve- 1 must iKHrome tlie supreme law and its practi- 
land, and to Louisa, Duchess of Porisinouth, !cnl aupremacymuMt de siK^ured by other guar 
die accidental merit of hastening the down-'anties than any now ])royided, or, otlierwise, 
Tall of tho )TouR«# of Stewart. These causes, dissolution must be iiu-vitable. A landed ar- 
u>>operatingwith the arrogant ])retensions of istocniry, the st(x;k in an in'«'<leemable na- 
Tames XL and the common apprehension that .tional tfebt — the rival interests of tli<' crown, 
lie was exerting bis influence against Protexit- ' and nobility, and hierarchy, andcommonalitv, 
antism, accelerated, if they did not nit otjeihcr, cannot, alway^i luvserve u safe and stable 
produce, the civil revolution of Ifi;^*^, which e(iuilibrium. The spirit of this agf will, if 
aa4 been looked upon as settling 'he Briti«ili itgo on, nspiiio other and more coinprehensi vf 
constitution and consolidating till.' liberties of (expedients. LibiTalii^in and ralioiiaIi>ui an* 
Borland. But, if it be entitled to ^ueh merit,, ubroail in the T\orld; and all iiiktilutions itf 
it uerivert that title, not so much from iho fact! men must, sooiut «ir luier. feel and aeknowl 
ihat it exploded the juredicino pretension of le<lge their plastic inHuenre. 

23 ^ 
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INTRODUCTORY UECTDRE, DELIVERED IK 



111 thchO cuiifedcmtc ataU's — fui the firbt time 
on earth — the experiment uf written coni^titu 



di>turb the harnionj of the .^tate>. The putr 
ers which had been delegated to L'oii^rt>'» vrcre 



tiouv, popular in their imture. deelured to be I found lo be nltog^ether iuade(|uate; \^i. bt-caiisv 
the Kupreme law,undfonnally adopted by all I tlifv wcreliHieireuuibcribcd: *Jnd. Kcau^othi- 
the jieople in convention, are now in eventful iacts nf the federal authorities eould Jiot been 
progrtM. The issue can be foreseen only by . f(»rccd bj federal power, but dejMudcd, fur 
Him who governs all things and does ail things j their execution, ou the will of each .-tfcle. 
well, and who, not only made all men free ' These radical defects evinced the ueceSAity d 
moral agents, but e ado weil them with noble a general government with some national an - 
faculties for attaining an exalted destiny Iicre . thority, or witli plenary and supreme povc;. 
and hereafter. * to effectuate national object^ or general end<^ 

Our •yntemn of government are peculiarly common to the statoi, by operating dirt.-ctlTUi 
complex in their structure, though perfectly {persons instead of states. That thiif wa.«ik 
simple in their elements. All the people of {great puip(»ne of those who recunmiekded aod 
all the rt&teM, with separate state constitutions <of tliose who adopted tlie federal constitution, 
of striking similitude in spirit and outline — . no one, acquainted with contemporaneous his- 
have adopted a federal constitutitm, constitu- 1 tory . can doubt. That which wa» recoiumeml- 
ting them one people for national purposes, led and adopted, was not called a treaty, it 
and intended to operate, within its prescribed ! league, or compact, or aiticle:» of conf^HiL-ra 
sphere, on each individual of every statr as ; tion 1x:twecn sovereigns, but was appni|iria'^]\ 
constituent members of the same body politic, chanicieria 
Here arise, complexity; and hence the entire ' ' 

system has been, not inaptly, denominated 
imperium in imperio. 

The principles announced in our Declara- 
tion ol Independence constitute the founda- 
tions of all of our constitutions, state and fed- 
eral. 

They were all made by the p<.'ople, who alone 
can alter or abolish consistently with constitu- 
tional right They a distribute tlie functions o 
goTcrnmeiit into three departments — legisla- 
tive, judiciary, and cxectutive — define and 
allot to each department seperate [towers, and 
provide for tlie relative independedce and 
counteraction, when proper, of each of the 
three distinct bodies of magistracy. These 
are modern contrivances, and great confidence 
in their efficacy in the preservation of free 
and popular institutions, lias been felt uud ex- 
pressea in the new cis-atlantic world. 

The states are entitled to exclusive sovereign- 
ty respecting all things of exclusively state 
concern. The federal government i^ entitled 
to exclusive sovereigutj a^ to every thing of 
federal or national bearing or concern, and, in 
the event of a conflict between federal and lo- 
cal authority, the constitution of the I'nited 
States, and all laws and treaties made pursuant 
thereto, are declared to be supreme, any thing 
in any state enactment, or staUr constitution to 
the contrary notwithstanding!:. 

The federal constitution, like thoMt of the 
states, is popular in iti» origin, popular in its 
character, and popular or national it its oj Mira- 
tion. It is not, like the Amphyictionic, Achaicn 
Helvetic, or Gcrmaaic confederacies, a mere 
league or treaty between sovereii^ii and inde- 
pendent states, which can Ije enforced only by 
war. But it is a form of national government 
— it is a law; and, of courst.'. a .Huprenu* hnr 
for all the states, and for the j>eople of all iho 
ntate>i. Tlie inefficiency and uusuitabli'ni*>sof 
a mere confederation of the states had b^H-'n 



demonstrated by the experiment which had 

just been made of the article^' i>f contederu- 

tiou, already in a >?tute of virtual dissolution.' 

The war of the revolution had scarcely been jlaw. it must have a sanction, and may bec-u 

cluMd irhen collisions and jealouKies began to {forced by those whoni the people of the Uuit^ 



zed as a constitution or i<jrm of guv 
enmient for the United States. And it exhib- 
its, on itn face, all the qualities which euiiilt 
it to thai character, and wliich will allow ko 
other to be ascribed to it. Is it not law? Su- 
preme law? Are not all treaties and ncu i.s 
Congress, whicli are authorized by it. iawa— 
supreme laws? Then no ground remains t'u: 
doubt or cavil. And ^\hether it be called a 
compact or a constitution is inn Material; fur, 
whatever it may be, it (^erati*M ou all the \kv 
pie of all the slateH, persionally and directlj. 
and with an autlionty superior to all otbrr 
political power. 

Could It not thus op^'rate, and had uc4 tb<- 
gi^neral government power to make it eoopcniir 
even against the will of any state, it woulJ 
bo but little, if at all, better than the arJc1i"> 
of confederation, and would be nothing like 
a Constitution or fundamental law. Moreover, 
the people, and not the Mate authorities, adopt- 
ed it. The states, in their jioli tic al capaci'.j. 
had no power to adopt it. The people of eaJli 
state, in their primeval sovereign ty, had u 
right, and the only right, to modify their loci 
government; and they, aud only tliey, ha^r- 
done NO. They have taken from their respw- 
tive state authorities aucIi ]>owers ax nerv 
deemed necessary forefTcctuatJing the coiumoii 
intere&t of the whole, and have depi»siteu 
them in the hands of agents chosen chiefly b; 
themselves and respoobible to no other tfibv 
iial. The federal couhtitution i> as much dn- 
con>>tiiution of all the people of every vtati'ii' 
the I'll ion, a< the local govornmcnt of eii'li 
state is the ])eculiar ^ovurnment of even' c:t. 
zcn of tbat state; and the functionaries uf \l* 
general government are, therefore, a^ much 
Uie n-prcieiitatives of the people of all ibi 
states, a* the officers of any state goveriuiiti:' 
are the organs of the people of the t>tate. Tli«:: 
the origin, nature and omects of the fedon: 
constitution would be sufficient to provi' — liaJ 
there bi-eii no such express declaration bv lb 
l>co}>le in convention — tliat it must po^^eai i' 
authority jiaramount to tJiat of any rotate o**- 
stiiution, or Mate legislature; and' that, beiru' 
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States bvk'ct for admin tAtratin;j^ their natioiiul 
iffaio. Ami ii is hut n necessarv rorollary 
Voiii this t-oiiclnsiiiii thnl. ^o fur Ji^ tin* (^cikt- 
%l govcrnnioiit ha< power, it is sovoreigii, and 
is, until it> powers an' revoked — tlic ojily rov- 
rreicn to the extont. of its excliit*iv«? aiitlioritv. 
A.na, lo this extriil, tlic individiinlf^tatos can- 
not b*; soviTcij;!!, Iwraii^v, so fur. tber hare no 
BOBKtituiional power. Kach stat<> is. howeTcr, 
ill Olio <ens(>, a sovereign-- it is MOTiireign to 
Ji« extent of ith hval jH)wer. and exclusively 
incal intensls. Sovoroijjnty bwing tho highest 
powdiT in a slat**, thf j»oneral ^rorernmont must 
be th« only .sovLi'cijrn within it*; prescribi*d 
<piiore, and! each ^*tatf» in ilio Tnion must he 
Loe ouly >overoii;n within rliescopi* of its res- 
iduary power. Vie >*i.>eak of c«mre>e, of politi- 
::il sovereignty. Go»l and ihc ])eople, anr the 
i>iily ac1uarsnvciH'i;^ns accordijii; toth(» Amer- 
ican crttc'd. If the individual <tutcs pii.sse<;s 
»« oxtensivi' and uaqualiticd »»ovi!reii;:nty or 
l>oHtical nower a« they did before thi- adop- 
tion of tJie federal constitution ih«*r4' is no 
i^oiioral govcrnnnMit — ft)r t]ier«M'an br no v:ov- 
•rninent without inhert-n: powir tti j;ovsrn; 
tnd consotjuiMitly, if tin- jioonlr of the states 
ins aUo ritizrns of tho I nitcd Si at'-, and 
lavc H j^enrv.'d ^(»v«'rnnK'Ui, tln-y mu"»t havo 
luado thai ^overnineiit. by impart ini^rti) it i)ow- 
M>» whirh ninxl ne<.'es»arilv Jiave b<*eu .-^lib- 
luctod from ilii- uriu'inal in»\\rr< of tho local 
jjovernni'Mii.-. 

To tlie .SupHMnr C'o-.irl of iJji* Tnitt'd St.itrs 
III.S b«ren deh'gated the ulliinulc decision of ju- 
liciulquc^tionr^ ari*oin<r imuKt tlie C(»n.stitnlion, 
law**, and treaties of the L'nited Stati".; nnd 
:hc settled adjudicatitin- of thai tribunal, in 
%1] CH'-os iu which it ha> juriMliction, nii>t, 
iheri'fore, be iniivi»r'-nlly authoritafivr and com- 
:Iu«*ive. 

ThiMijjh no court, cofupti'^ed of hut** mmmi, 
ran be infallible, and thoncrh, tlierofori', tliu 
?iiprenu* Court of the Inited Stau*.> may err, 
iiiid doubtless ha;* erred more tlian once, still, 
all :hin^» fullv and ri:(hlly considered, no 
nion- lit or safe dc])0!iitorv i>f this ultimate 
puwer of judicial decision could have Iteen se- 
lected. Th*.' judij<*!N :m' n^sponsible, like all 
nthvr •iflicial airents of the people of the Tni- 
ted J*tatr«. to their eonsritur>nt>: and iiiai re- 
»pnii»ibility is on<Mif the many i^uarantics of 
tutiir tidclity and rectitmle. Hitherto, the 
judge-i of thai Court hare been ^eni'rally di'^- 
tinjjfuihheil for perstmal int'?jrri<\ :in<l forjiidi- 
isial lvarnin<;. and mi;;ht justly clnim the 
ributi* ofTeri-d in tin- HoKcind \n jndi:(?.s of 
Eugland: 

"Kae.li iiidire wits true ami :iteadv to liis trust. 

A»» M.*NKKiKi.D wife — as oi.n Kosth: /i/nr'' 

All tin* ehief-ju«<tic('< of the Supreme Court. 
/ay, and Kllsworth, itnd Kutledg«-, and Mar- 
shall, were men (»ffnilrM'nt talent and servicer. 
And the late Chi«f Justice IVfarshall diil more 
lo exalt the character of tlif AnH-rican t^'uch, 
and t(t illustrate thefedi'ral cuiiittitution. than 
any other American citir.en. llu was more 
than the Lord Coke*, and the Lord Hacons, 



w^as the "John Marshall of America;" a title 
full of honor — another and an immortal name 
for vjLcorof mind.purilyof heart, moderation 
of teniiHT, simplicity of character, and firm- 
nexs of pui-pose. May the universal grief 
manifested at hisdeatli be the most costly of- 
fering his country shall ever be called to make 
at Ills hallowed shrine. May the remembrance 
of hi^ virtues, like that of Washington's, in- 
spire a sacred respect for ju^ttice and a pious 
veneration for the constitution of hismanhood 
and his tomb — and may that constitution live 
Vi< long, as pure, and as frcsli as the memory 
of its chief founder and builder — Washington 
nnd Marshall. 

Thi' federal con^'titution, jiopQlar in its or- 
igin, parti}' federative and partly national in 
its character, and altogether national in its ep- 
cration, li.is constructed a general government 
of delegated powers. Each i*tate government 
possesses inherent power; restrained only by 
thclMw< of nature and the inliibitionsof its 
own and of the federal constitution. But the 
general government has no power, except such 
as the i^eople have expressly delegated, or such 
a* nuiy bi* necessriry and proper for effectua- 
ting the express jmwer*;. Certain great ends 
were ccuitemplated by those who adopted this 
con>titution, and. \o accomplish tho8c ends, 
they have expressly delegated To the general 
government specfic powers, and aUo have de- 
clared, throuufh abundant caution, that it shall 
])ossess all other powei-s that shall be "neces- 
sary and proper" to carry into full effect the 
emimerated powers. AVithout this precaution* 
ary declaration, implied or incidental powers 
would have necessarily resulted from the grant 
of expn'ss powers — for it is an axiom of rea- 
son and a ]>rinciple of universal law, that, 
wlien a power is expressly granted to do a 
thing, or a right i^ given, all subsidiary powers 
m-O's^ary for (h)ing the thing or enjoying the 
right, and which are not forbidden, are, by 
necessary implication, also granted. But 
thew- imj)lied^owers must be both necessary- 
and ])roper. When a mean is adapted to an 
end designated by the constitution or coiitem- 
plateil by its founders, it. \u, in the ])olitical 
sense, necessarv. Many different means mav 
be, and gtMierafly are, wdl adapted to the same 
end, and eithei of them may be selected; for 
no one of them can be said to be indiHpensa- 
faable as Ion;; aa there is another which is fit- 
ting, and whicii might answer the same pur- 
pos4' or efTwt tlie same en<l. And, therefore, 
it is evident that "necessary*' in the constitu- 
tion, or when sjxiken of in reference io im- 
plied or subsidiary power, does nut mean in- 
dispensably necessary, or that without which 
alone tin' designated end could not be accom- 
plished — but im])orts, ah has 1h»<;ii authorita- 
tively settled, that which is eligible and has a 
clear relation, or is conducive to the end. But 
the mean, however adaptable to the end, or in 
other words, "n»*eessary," must also be "prp- 
per" — tliat i>, !i»>t merely that wliich may be 

ex])edient for that would convict* the 

convention of rtdundance and tautol<^y, and 



and the Lord Hardwickes of England — he(would conf<M]nd expediency and poa'er— bvt 



IHTROSTrOTORT LBOTITRE, DBLTTERED IN 



thill whirh imniM iimhilii'.'il In ili^ rciiN'.itii- 

tiii rl>vilit>l.ii>-. ofmtiirr. 'J)u!. :,» nliM 

tii<iiti-> liny )'<- ").»'. >~nry ;iii.I yn<]<tr f«r .-f- 
fcctuatiiiic'exprcm |><»vi!r> and wIj«! powora 
Imvp been re?u>rvc<l to (lie ktain <ir the jwo 
pic, niaj lir inirtpr <>r<Iu»)>t, I'lillialmiH !>» 
ivovo feiliTuI KHilMMti' nuthiirilivH uiayhr ux 
pectMl to Of cur — ui 1 hi-i' have li il h pn 1 1 f rtrqiioi it 
lyoecnrrcd. A iiiuiiiul Iciiijiit of fiir)ii':irnii('e 
kD<lr«!<p(vl Bhtiiildbc ilii>)iliji>i) iiiMicli ilell- 
catr and irrilntint: n>ntiiigi-ii<'[i'~. And Ihc 
tMl that 1>otIi "oViTiiiiK'ntA riiniiUy Ih'IoH),' to 
lh« name pnipl*, »ii<' ael'matat ii i<:irt unit ilie 
other for tlic wliol-', shimld Nuri'lr imyin - 
jiim cuiiliilnncr and a hrcomiiiK spirit r>r lilj 
nlilj. Uiil if, ill nn I'xlrpiin- eo^e, ttiizr,' mi 
be ail nmniri', thu fitlrra) ■■■ii:.|iiiiiio]i. rjIoiik 
aK it shall remain niin-viikrd and iiiini<>dilic>d 
bf the iirDpvranthnrity.andrithprJn till' modi 
ptMeribedbjritMlf or byrrviiluiioti.iniiiitfur 
niah Ib«un1_r luirfiil mJaimor nmhnriiirr :id 



irf ^ov..nin.eiil. tlmr.- is gr,..l,T ilnric. t • "f 
union (IT nf consul Mat ion U ii ijurittiaii 
ecniine whicli vEm- and liotimi una 
difbred in I'liininn i'ver«iiii-r- tlie fnl-Tal 
atitulion va>> fiT>t pnijHwi-d f<ir Hilngi 
aeimralWaohinj^ion, Ltnriidi'rini,' tin- mor 
temrting and ilnnfA^ ii: rhiiracii-r of l)ii> i 
lit Mail" poir«T, ami the inlliii-nri' iif 
pride, nnd iiiten"tl>, and nltactinifiiis. e 

uuned tlic npiniun ihiit Ihc natiinil irnd 

of thi;»yhtetm»on1d 1>'>ri.iitrlruica1rnilii'rtluiii 
CvDlripi'Ul, And ^tinli would !ii-»iii lo Ih' llir 
mnrc raliuna) di-diirtlim fnini n shImt ai!il 
Ughtcned itnrrej of tW ir)ioI<-->ii)j:-ct. in 
ita ramilicBtioni', nnlcw a ])M>.iituiiil \i 
tnd • iHTTerteil fveiitivi- pnlriniMLi- mIh 
bmk the moral li^ammta that Sindtlu' i-foiilv 
lothe «tatMi. Withmit niililnrv foro', lli"-e 
■re the mu^ ediricni ini-ani- iif jhiliiical or 
pncllcaleoiiHiIidatitHi. — Thcynivtlmi^ernacn 
inonMcrand the linn iif Maiiiea, which JI*r- 
Giilean elTnnii ahinr rnii oTiramiii'.- Sit mild 
Ihf^uvcr lhrpa1i-ii th.>iiitri:rity of lh>;i'oii«i- 
tution or lliR lilxtrtii-K nf ihecimnlry, p-ii-jr- 
a1 inlelliijeiicc and virliii' ran nloiii- nccnre llic 
reaeiia of thf pni|i!u. I'olitical barriiT,- piw- 
WM their cftiracr, which inpn.al and, fu/oc- 
cakional and ordinarj vnierj^'ncic-c, inav be 
■i)ffiei«it- Hni Ihcir cliirf rnlnr cotisihi.i in 
their tcndrnrj' lo prpvcnl niisi^liicf fnmi n 
tranNiciil dfliision „r nnjiiilar -iriTTtwci'iicc 
The inif-riiT aad iiitilli3riir# nnd jia'riirtisni 
•a ihibody cif iht iKiqile nrr ibpi.ii«.t con- 

•*rir«tiv«priiicij)lcj, and llw "nlir i ^ which 

caiiliriallyHHvctliepnijilr rroni tln-ir common 
rncmy — lU'cvilfnl dvtnarognr^^wliu lira and 
more aiid have Ihcir beint; iti |ii>|>iilar cri'iln 
lity.ufqndicfuntl ij-niwaiic*. and wh.. hav. 
vTerhcen lh<> cankerH of uvftv popular ;.>or 
•rnment which hnx failed im eanh. Thi 
afeuK of tbe pm<|ili' will In' but vldinn, i 
ever, houmt .m- ru)nblp. unli-'f. ilic pwa.le 
' ■•'»* "an jiiMiri- utid wcnrili- 



IhrnnncWrK ai 



loupurTivttthe I04 of )Hihllr virlnr and mu- 
enl iBlilligence. political cxpcdicuM may 
aave lor a scBui.ii until the ptoplu ban timet* 



d ioar.l ■■ol'eriy: but a Jifoldi' inc* 
lliii-- thinkiiii; Biiil Hctini;. fl-hrii lut 
nil' i~ nllovi'd 1li>-iii. an- iiicapabk' of 

-- fn'<inan whimithc truth inakciifrH. 

Aud all an- slnvfi ■•rKidcj'." 

undcdonlboBMuiiip- 
popnlal 



iritbcfalop.orfhoiildmr 
CKS^.' lo l^e (rne, ptli^inn and not priuclplf, 
P'H'it and not ripht. will nilc. mii<] Ihcpeqili 
"■111. Ill fact, he jilavca. The forni of irnvaa- 
ji'ii'.what.'veritniaybc.wilhbcii b^irmn»- 
:'rlii1 — and il wa-i in thi!> view I hat Vupc nud: 
Tm (omm of f.-ovcnimrnt iM fools content. 
Tlia' -irbirh i- !»«( admiuintercd U be>l.'" 

If ipplieU loan irnonuit or vicinuii pG<i|4r, 
licrr i!. nlm<»t us niiichtnilli in ttic lu-niiiltr.t 
^ l„.|.tryiiitbrphra!'c. 
'lilt artuDi ^iTcmmKiit will cnm-apond witk 
I. (huraclcr uf lh>! pcopleaod Ibciipiritnrihii 
■riu . Hut when the majnrily are virluoi:* 
Buil ciilighti'iii'd, wisp di*lribulionnif jMiwrr 
aiiilt)ii' adupliiinnf propiT fiiiidumvnfal priii- 
cipU'Bof fnfuiiveronicni.such asihiMewlikh 
chanirtcrifp thn Anglo-Ainorican coiiMitvtMK, 
arp iiii 111) V useful, biii iiidr^pH-iisnble at nfe- 
guard' of liU'rty nnd justice in tranaieni tt*- 
MiiisiJ piipiihir cxcitcinviit or dclni-ifMi; and 
IhsH-Airr, in piich a cinnmuiiity, Ihi- fom </ 
)plv<Tnnii-nt is iuijiurtanl. anil audi conalilv 
liana Rii(Mirs,H<nii to be, tint ■ ml v I'liL'ibK 
hti' t}m hf'sl. Hiiw lont; thrT vill eonliniK 
to 111..... will dPi«.»l .m how'InrL' (he pw- 
plf iirr nlilu lo think ri^htlv nlid act iunlr 
for thniisclvrs. Whitiit they posscM tbi'i 

riiiifidvnceand nil praise. But if Ibe pet^lr 
becKme ipioninl or ciirnipl,thcii wi> may tay 
in Bobrt" truth — ''fur furniK of (^vrnimru! Irt 
fimls contrst" — for whiileviT thfl fonn niav bt. 
the Mihdlanci- will Iw despotism — either inJi- 
ocniiif, olifiBrchii:, aristocratic, or solitaryiand 
aniDiiit Ihii.r, uut liio common actual fraTm:* 
nieiii-^"1hai which is bi-st admiiiisierfd ii 
b«t." 

It vasihe iiiBxim nf a wise i><>litician aori 
in doiibilexs Iruv, "iha! when the liodv of thr 
pei'jilr iit not riHTiiplifl. tnnuillH and ditMrden 
du 11* hanti; and whi^rc it i> corriipt«I, ffond 
laws do uA|:;iH>d." 

Bui it i- the natural ti'iidcnc^v of free and 
equal civil inMitiitions tolibemliii- and clcvi!t 
the human chanicler; and t bun it i* that rack 



"I«" 



cntly a 



principle, which, by ati indirt-rt nnd rcflei ay- 
omtiou, may have a i>nigres«iri' infliifncc in 
ilii'ir |irei«rvaiion aiKi improveiiionl . 

Municipal law is that which dvfinco and 
ri'4'itlati-stbi' civil tighlF and duties of the in- 
dividual nii'mbrrs of the hodv ixilitic, or ni' 
liimnrsiato; and is diviiiblv 'into slut utt- 1*'. 
the rnnrawi law, nnd "tin.' civil lav" .reV 
nfa1'*t RntiiHn jitritpnideiice. In tbi* h 
of written tr- ■'i--- -■■ " 

itxi-eM, there iii 
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\cUe, senatus eonsulium, imperial r«- 
re9p9nfum predentum. 
nmon law, as modified bj our stat- 
b^ the spirit of the age, and of our 
itions-^tlic ciril law, as partiaUy in- 
>j judicial rccognitiong aud applica- 
Bme of its more enlightened and can- 
nciplcs — ffcneral statutes of Kngland 
re been adopted here, and 8ucu en- 
of the national and local Ifffislaturcs 
isistcnt with constitutional princi 
stitute the only authoritative muni- 
t of this country. 

nmon law is an unwritten code of 
oason, of obscure oririn in times of 
lultj, in the north of Europe and in 
-the offspring chiefly of tne feudal 
he companion and friend of civil 
trengthenod by age, and improved 
>Ting with the progress of civiliza- 
of human knowledge. It is found 
e reports of adjudged caseii, in ele- 
law books, ana in the enlightened 
of mankind. It is practical reason, 
and recognized by tne experience of 
modified by analogies andby chang- 
nstances. 

ineral and imperfect di'finition may 
iuUjn show why the nuality of malia- 
becn a8cril>ocl to the common law; 
Ilia one of the principle constituents 
at and peculiar value. To undor- 
cll as a oranch of science, it is ne- 
• read attentively and thoroughly, not 
erous law books, but also, the feudal, 
.nd judicial history of Kngland; and, 
low to apply it in this country, the 
id the .jua^n should understand our 
iliar institutions and policy. In 



t« real estate, or immovable proper 
in regard to \)tnona\ or moveable 
personal contracts and eauitable ju- 
ce, the doctrines of the civil law, by 
udicial interpolations, has obtained 
rable influence and prevalence*; and, 
tent, no code of hmnan law was ever 
fhtencd or liberal than that of the 
as embodied by Justinian, and since 
uid improved. 

Amon law is the banis of the civil 
ill the states of this Union — except- 
Louisiana, which has adopted tne 
—and regulates most of the ])rivate 
I domestic relations of. those states in 
prevsils. The establiKhcd rules of 
in suits, ill coiirtJi when.^ the common 
Ills, constitute a rational and beauti- 
t, perfwtly simple when well under- 
•Ufflx extremely vexatious and embar- 
»tQosu whose sicquaintanoe with them 
iperflcial. 

>lc jurisprudence, transplanted from 
law, has been engrafted upon the 
law, and, haviiif^ grown with its 
id stningthened with its strength, has 
■oducfld a blended symmetry and har- 
ich a new and simple production of 



jurisdiction of the courts of equity, di- 
vided into three branches — exclusive, concur- 
rent, and auxiliary — is an interesting aaoma- 
ly, peculiar to the common law, originating 
chiefly from the hyper-technicality of the an- 
cient common law courts, and from the per- 
tinacitjT with which they, in defiance of the 
increasing liberality and light of the improv- 
ing world around them, adhered to the com- 
paratively rough and unyielding feudal doc- 
trines of the more ancient common law. The 
history of equity is full of interest; but this 
is not a fit occasion for even an outline. We 
shall barely observe, that, though the chan- 
cellor of England had originally no equitable 
jurisdiction, but acted only as the representa- 
tive of the king, in the cancellation of letters 
patent, in the superintendency of infants, id- 
iots and lunatics, and in the hearing of petitions 
— all of which were common law prerogatives 
of the crown, as parens patrite;^zuA though, for 
sometime after the chancellor had arrogated 
the powers of a court of equity , and even since 
the day of Woolsey, his decisions were recu- 
lated by his own arbitrary discretion only; 
nevertheless, since the controversy between 
Chancellor EUesmerc and Lord Chief Justice 
Coke, the Nottingham's and Hardwick's, and 
the Tliurlow's aud Eldon's of England, and 
the Kent's of America, have harmonized the 
principles of equity, and made them as cer- 
tain, as perfect, and as authoritative, as those 
of almost any other science. Now, the chief, 
and almost the only difference between a court 
of equity, and a court of law. is merely modal; 
that is, a difference in the mode of suit, in the 
mode of proef, in the mode of trial, and in the 
mode of relief. In both courts, the same con- 
struction is now given to laws, and to con- 



the common law has been applied tracts, and both are equally bound by au- 



thority, and by fixed rules and principles. 
But in consequense of the modal difTerences 
which have Ijeen suggested, a court- of equity 
may, in many cases, such as those of fraud, 
trust, accident, the specific pennormancc of 
contracts), ^c, be more able than a court of 
law to reach the full measure of justice and 
give adequate and perfect relief. And courts 
of equity have also, to a greater extent than 
courts of law, in some classes of cases, and es- 
pecially in respect to trusts, and the marital 
relation, and its incidental rights and obliga- 
tionsy adopted many of the more approved 
principles of the civil law. 

A court of equity here has not all the power 
of the Chancellor of England; it possesses 
only his equitable jurisdiction, with some 
statutory modifications and enlarjgements. Al- 
though courts of law might, with propriety, 
proceed according to the modes prescribed in 
courts of equity, yet, until they snail feel au- 
thorized to do so, eouity will remain a distinct, 
branch of jurisprudence. Tliere is no good 
metliodical treatise on the principles of equity; 
and, therefore, that brancu of law is not so 

Stnerally, nor so easily understood as otlier 
epartroents of the positive law; but it is 
equally simple and scientific, and when well 



ould ever potaesi. The separate |understood, equally plain and elemeuttiy. Ita 
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main fouiida' ioiin arc tin* hnnnituhli' priiiriplvs 
nf unirersal ju-'tio* ; ami Uy liis'orvaml pre- 
si'nl <TJit('. aiifl it;^ h-.^nli^ri inflmtiicr npOTi '^ou- 
era) jiiri'«jiTii<liJK'«! pv<"S»Mit ;i ;n«iv: illu-tri'niJi 
c'xnrnplt.' <»f an advent jin»iis. bni bcm'licial, ju- 
dicial lc{jfislatic»n, Mistaiiicd by \hv ijrad\ially 
increasiiii^ liiflii cif rivil aiid religious libnly, 
an«l l^y tbo various pnnnptiuffs of mnrial and 
coniniorcial ]»rc»sprriiy. 

Tho ciril law ot' Rome has, in a gTPatrr or 
IcM do{i:JV<*,bo('n intorw'ovrn with the ImkIv of 
lholf«rttl oiKh's, as rlif lani^uatje of Ronic has 
l>oen nn\'»d willi t\\v inixleni lonjrue^i, i)f uio**! 
of the nAtinn<i of tlic contii'.cnt of Kurupe, 
And thu.« the prosi rate city of the Cmsars >till 
lives and reiii^nf., and will lonj;liv«and reisrn, 
over a moral empire mortr fxtonhivRthan the 
imp(*rial domain of ilie dciliod Auj^'uMus. 
And,tliout;h tinu'ivil <.M>de is not antlioritntivo 
here. neviTtlu'los-., a*; it has furnished j)rinci- 
plofl which have been embitdied iiit.oour euuit* 
abb* juri»])rudpncc :md our commercial law. 
and, in some decree, into our laws r.»specting 
Ivyfiicies and distribution.-^, and other laws re- 
lating topi.-rsonul properly an<l personal cou- 
Irncts — every American jurlsNi should t>e ac- 
quainted with itsrbnuni-i nnd L^eneral ^lurit. 
ii is, in i-omc respect*-, an admirable sy*1e!n, 
nut <mly unsurp«s-i«'d. but jineipialbd. And 
no man alt«»;j:"ther nnacq'Uiinird witliil^ prin- 
i-iple-* eati b«' a 'HM«'n!itie lawyer. «»»• fiilitrliicn- 
!•(! juris!. Til"' comnion l:iw, iw»t oidy h:i-« 
beiMi 'greatly improved by :i commixture with 
ihe civil le.w. bu» i-* yc ^u^ceptibb- of si ill 
more improvemeiU by IIh- saim- proces'^. Our 
instiiution'i and Iiabit'^ of ihou;«)il andof ac- 
lion di"*iu:nato therniifd .Slate*, m^ tli'Miieatre 
on which th(* common law i*' deslineil •(» :it- 
lain ii.s •jfruate^'i nbimaie p'Tfeotion. when the 
)>;ray-hi'ad«'d mother, Kn<>innd. will Irrtni juris- 
])rudenc»' from h-zr younj; dautrJit'^r. S'orth 
Americ:a. a> .^he even now bei^ii^s tolcitrnsome 
other thin i(^ which maternal priili- has not ac- 
knowb-dj;*.'*!. 

Thi"* viTv im))erieet "^ketcli of an etpndly 
imperfect Hualy his of Inw may be sufljcient to 
;^ive some fnini concepiioii of jheva«'t extent 
of its domain and to prove nlso. thai it i*t 
eminently <'ntiiled :o a conspiciiouH place 
anion;; the useful >cience^. hi its vfi»{ nnd 
almost interminable periphery, it einbraces all 
th<*atfini'iiei. n\' matter and all the ♦sympathies 
and ajuitmbi-. of miiirl — \\ delines and re*ru- 
lato.t, and ;,''uariU all tin* ri»bition> of man, 
si>cia] and civil, it proreets the weak and 
controls the sironi;: i' ;jflves confidence !o in- 
nocence, and alarm to jjnilt: ii is tlor ]MH>r 
manV earthly pr(»p. thericij mnnV ->i;re»'i ram- 
[lari; the widow's cluiinpion; th^* orphan's 
iriendnnd iruid»*; it regards auti upholds all 
lliMi is mo<t intere'stin'; or endearint^on ^nrth, 
and places niankind in a con-iition to uspire to 
their hi^h and noble desiiny, aiid to oi'cupy 
1 heir proper pbiee in thecreate<l univeve. ?<o 
human science is so »'xlfn«'ive in its nnii:e, or 
embraces, within ir* seoi»e, ho mrniy nnd ^uch 
inti-restinj: objects ami rt'lations. Without uid- 
ver^sal law, the world would be a vast ruin; 



and ]»irutes: without municipal law, men would 
Ik' beasts of i>rey. and wonim their victim*:— 
unlc«^s by t!»e iniiver!»nl ]»n'Valrnc'- of irKer**- 
liL'i'»u-. principle^, a tli'(nTac;y >]ioiild Mjpcr 
S(;de all liuman Institutions, and s^ovem nl! 
Iinman conduct. Positive law is not ai>erfco! 
sci«>nce. UH?auie nr>tkincf partakin<;(»f tiurnan 
frailly can be ]»eifect. All positive law ha*- 
S(»mo anomalies, and in *5ome particular*. iua» 
be altoLjether arbitrary and irrat ienal. Hut, » 
a wliole. it is foundf^l on eternal principUs rtf 
fitness, and is susceptible of infinite cxrensioii 
by analogy and induction. It is intimalflj 
R.ssociate<l'wit]i all other science!*, and bi* 
.some connection witli every branch «»f hnniiu; 
knowledj^e. Without it.,no other science conM 
exist, or be useful; and no one, \vho«*e raindi" 
not illumined and invii^orated by jyeneTai 
knowledjje, ctin ever underatnnd civil juris- 
prudence thoroui»hh , or perceive all itj» har- 
monies and beauties, as a comprehensive .vm! 
practical «yst em oftruth — of pre-eniinfiii util 
ity, unsurpas'.i'fl excellent^-, nnd inilefinite ex- 
pansibility. 

Amotiij the man} wonderful advaiifx^ 
which ha%e biwn made, during the In^t fifty 
year-^. in knowledi^e. practical nnd -pec'da- 
tive, tlie impn)V<'mitit?» in jurisprudence hnvi* 
Ix'eji etmspicnou-^. Kurope has already K 
;jfun to ••xhibii «omi? practical actpiainrat^ce 
with the true]>rine!ples of leififilati^c ]>liil«»si> 
phv; and even in Knirland. the common lav. 
leelin^ rh" renovatini; spirit of the agt-. i> lv». 
coming more and more nmlliable. and is ex* 
chani^mi; its old fashioned and unseemly cos- 
tume for H more modern and befittinj^ drapery. 
Sound jdiilosophy is «»peraiinu on jurispru- 
dence as beiieticially a- on any other dqUrt- 
men: of knowletlire. and has much yet to do 
in the proo:ressive improvement of a Nrienro w 
com])n'heiisive and complex. But, a^loni^an 
humNii laws are ntv.c'<iiarv, jiiid wherever civ- 
il liberty prevails, simplicity can never beotw 
of the " attributes of jurisprudence. Much 
ijchmI mtiy, and doubtless will, be done by re- 
daction: but simple and perfect modi tic at ion is 
hopeless and vi»nmary. Simplified to ?hc ut- 
most extf-nt which prudence or safety woold 
allow, the science of law muRt nev»Tiheles« 
still continue to be. as it now is. thiniLfh ie a 
les^ deijree, comparatively intricato :ind ex- 
tensive; and it can never be tlioronglily m; 
dcrstood. without. lal)orious and pro^racttd 
study, and extraordinary vi;/t>r, ami j»eT*pI- 
cacitx.atid euUiv.ntirjn of mind. 

Wise institutions, and a stable and just nil- 
mi nistrati<ui lift lie biw. are -some of rh* conrri- 
Inition- which niiiid- enlightened in the jurj- 
ence of jnrispvudenei' have made, and whiili 
such minds can alone make, in all time, rotlr 
welfare of mankind. It is to such niiinUtha: 
society i« indebted ff»r the coulidenoe. m-euri 
ty, and peace witii which it niay hv blf-ssn-d 
by >j<M»d ;/overntnent and whoU-si-inie law«. 
jusilv adtiiinistered. A'irtuous anil ojiliirhi- 
ened jurists ar^* the peculiar ufnardinns ,>f thr 
crHnmonwealth, beiMiuse /oir is tlie piiiioplv t^ 
all that is moiii cherished and endearing 



without rational law^ nations would Ik? enemies ^amoni^ men. Without good lawn, houe«t]j 
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Jtercd, there could ho no Micuritv for 
•ertv. rcpiUation ov property. LAW 
lOrtT are the ln»dv luifl houI of civil 

jiirihj>nuleiiec is illustrated ))v a Itmg 
lonored niinies — tho naiues of lavr-giv- 
juri«t>*, in different euuntriefl and ages, 
ifor pre-eniincnt tnlentis, and ever to 
rtd as Ixniefactors of mankind. And, 
road esc ntcheon, we see, beaming irith 
c and hallowed light, the names of 
of Solon, of Dagijessaii, of Pothier, of 
, of ^ attel, of Littleton, of Coke, of 
of Hale, of Manslic'ld, of Blackstone» of 
?, of Adains, of .leffersoD, of Jay, of 
of Marshall — and a multitude of oth- 
lallj, or almost us much, distinffuiahed, 
the old and in the new vorld-— all of 
leik unsurpassed in intcHigcnee and 
ess, by ain- equal numb«»r, in any oth- 
krtmciit of knowledge, or sphere of ac- 
knd our own brief history is enibla- 
with the names of distinguished ju- 
ithout whoso enlightened counsel our 
s could never have been established, 
free institution* constructed or main- 

A chaste and mellow light shines 
tlie names of John Adamj), Thomas 
n, John Jay, Roger Kherman, Patrick 
Alexander Hamilton, and a host of 
eminent and patriotic lawyers — the 
whose intelligence, the fire of whose 
■m, and the burning eloquence of 
>ens and whose tongues cheered and 
their desponding countrynien. in their 
id perilous pathway, to'coustilutiunal 
and law. Then may we not conclude 
isprudence is a noble science, and that 
lusfand rtilightened jurist is an orna- 
id an lionorto his race? 

bein^ eniphaticidiy govennnouts of 

id our liberties and "rifrhts depending, 

do, on the wisdom and efKcacy of con- 

na] and legal guaraateen, there is no 

• on earth where nthoroui^h, fxtensive, 
leral knowledge of tho eleni(>nts of en- 
Mi jurisprudence may be so useful, or 
lo indis|X'n sable to the wdfan* of men, 
e stability and authority of just and 
nAtitutions. The supremacy of good 
ill ever save us; the predominancy of 
, or of rank, or of ambition, wiU'de- 
ic only shield of our rights. 

Htrange that a science of ^uch extent 
)ortance — so intimately asstK'inted with 
is interesting to sociiil man on earth, 
ed in dignity, so purifvinu' and <*nno- 
I tendency, and so universal in its in- 
on all civilized men, in every relation, 
der every oircuinstance. should not 
(uerally Tieen inside a branch of acadc- 
ducution, anil bivn tauglit when* other 
% are usually Icariu'd. Kvcry free man, 

* Btati*. '^hould be acquainted with the 
.H of gtMieral jurisprudence, and with 
'it ami character of tho peculiar insti- 
of hisown c<iunliy. Sai'h elenx'ntary 
dge may be acquired in the cour^* of 
J wholastic education; and, in these 



states, a knowledge of at least our own funda- 
mental laws, should be deemed indispensable 
to every citizen, and should, of course, bo 
taught in rvervcorninou school. 

Bui it i^ pfi-uliarlv inipoiiaiit that ihov.- 
who are destined for tlie bar, the bench, or tho 
hall of legislation, should be thorou^y im- 
bued with that kind of knowledge which is 
founded on the elements of a yirtuons and cn- 
lighteaed philosophy, and to the proper acqui- 
sition of which, toil, and fiystoin, and talents, 
and probity, are indispensable. No class of 
men exercise more influence on society, than 
the professional lawyers. Their predominant 
influence is felt in all the business and 
walks uf life, as well ai« in the forum, the 
legislative hall, and the arena of popular pol- 
itics. How all important then, is it, to the 
vital interests of the commonwealth, that our 
lawyers should be men of enlarged, and lib- 
eral, and virtuous minds; purilied and en- 
lightened by the moral light of thorough, 
general, and, as far iis possible, universal sci- 
ence. Until our western lawyers shall be 
thus enlightened, we shall not have among u«> 
many Alanstields, Krskine:^, Marshalls, Web- 
sters or Clays. 

Ignorant or unprincipled lawyers are luuong 
the most mischievouB nuisances which can 
annoy the i>eac6 and disturb the well-being 
of the bouy politic. But virtuous and en- 
lightened jurists are a blessing to any people. 
Kven in the administration of law in courts of 
justice, the Talue of honest and able profes- 
sional counsel, is almost incalculable; and the 
direct and indirect influence of such moral 
agency, on public and private rights, and ou 
the spirit of litigation, is much greater than is 
generally suppled. 

A lawyer is a pettifogger, as a doctor is a 
quack, unless he understands the science of 
his profession. Such .scientific knowledge is 
not as common among th<! professional men of 
this great valley of the wei»t, as the best inter- 
ests of the people and of science require that 
it should b^. Thorough and systematic ele- 
mentary education is important, and will be 
soon seen to be indispensable. Such au edu- 
cation can but i*oldom, if ever, be expected in 
the common course of reading in a lawyer's 
office. Thisha« beitu felt and acknowledged* 
even in Kngland, where the training of young 
men for the bar is more severe and systematic, 
in the offices and inns of court, than it has 
generally been in tliis country'. We find the 
following languogu in the introductory lecture 
of Mr. Park, j>roi'essor of Knglish law and ju- 
riR])rudeiK'C in the King's college. Tendon: 
**Few things will bear less looking into than 
the system of legal education hitherto pre- 
vailini; — ^and if the pu))lie at large couhisei' 
it in its real nakedness, common sense and 
safety would alike dictate that such culpabh* 
negleet should nil ioniser be permitted lo in- 
sult society, and set al naunpht the deep inter 
ests that an; at stake in the proficiency (»f 
tbufu who offer IJieinsi'lves to the jniblic as le 
gal practitioners. A great iiunil>er of young 
men are annually let loose up<m the public, 
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caJliug themnelvcs solicitors, and barristers, 
and conveyancers, and liavin^ personal claims 
upon many to be intrusted irith their busi- 
ness, who nave given no other security to the 
public, for their having qualified themselves 
for a most important and arduous |>rofession, 
than that of having paid a certain sum of 
money for articles of clerkship, or having pur- 
chased the name of pupil in the chamlMirs of 
some practitioner. Uj>on the proseni system, 
scarcelj one in ever^ live, has a single chance 
of attaining that prohcicncy that would enable 
him to keep practice, even should he be so for- 
tunate as to obtain it." But even more may 
be said of the common dofectii in the usual 
course of legal education in this country. 
Here, where there are, much to our discredit 
and disadvantage^ but few scientific lawyers, 
young men of ordinary capacities, without the 
advantage of preparatory education, read a 
few books, selectca either by themselves or by 
the advice of some practising attorney, and, in 
a few months or weeks, wimout any system- 
atic instruction or general examinations, and 
before it is possible they can have learned the 
A B C of jurisprudence as a science, obtain 
licenses and offer themselves as learned coun- 
sellors, in one of the highest, most important, 
and most difficult of the learned professions. 
What can be the consequence of such a course, 
but great mischief to society, and the unjust 
degradation of the law, and of jurisconsults, 
as a professional class V And hence, Uie juris- 
prudence of tlie west has not obtained that 
exalted rank which the general character and 
prospective influence of Uie Mississippi valley 
would seem to indicate. 

The law must be considered as a science of 
infinite amplitude and importance, and must 
l>e taught and studied, like other sciences, 
with a system, an interest, nnd a patience, 
corresponding^ with its magnitude, utility, and 
diestiny. This cannot be done in any other 
mode, so certainly and effectually, as iu regu- 
larly organized schools, where system and 
science prevail. 

Trior to the institution of the Vinerian pro- 
fessorship at Oxford in England, law was con- 
sidered but a rude art, to be acquired — in the 
laugaagc of Thomas Wood, who wrote his In- 
stitutes, about tlie year 1725 — "by a long at- 
tendance on the highest courts of'^ justice, and 
by a tedious wandering about" — and contain- 
ing "a heap of gooil learning, which ho hoped 
it would not be intjiosnble to assort, and put 
into Mome order." But under the auspices of 
an univerftiry, where acienee was Uught, 
BlackKt4)iio, who was the first Vinerian pro- 
fessijr, reduced the laws of England to the 
Hysteni and order of a beautiful science. And 
since the publication of his lectures, under the 
title of coinineutories, even positive law has 
been juf^tly deemed a science, and has been 
wundifrfully Biin])lified and improved. Those 
comment aries have themselves been pro- 
iiouQC'i?d by Sir Win. Jones, in liis admirable 
TreHtisi' on Hailniont, to Ix; *'t]ie mobt correct 
and beautiful outline that was ever exhibited 
of any human science." But tliey exhibited 



only the outline of a vast and cultivated teni- 
lory of judicial science. Aud it was under 
the like auspices and circumstances, that the 
similar work of Chancellor Kent ef America 
was produced — a work that will be aa useful 
cyn—ure to the American student. 

Moreover, it is known, that the citil law 
was introduced aud taught, in the universities 
of England, by the clerical profeasort; tnJ 
Hume, in the 23d chapter or hia lustoiy of 
England, has said truly, that it was bv this 
means, that the common law was "raisea fron 
its original state of rudeness and imperfec- 
tion." 

And why should not jurisprudence be 
taught as other sciences arc taught? "To dis- 
incorporate any particular science from gen- 
eral knowledge, is one great impediment to 
its advancement; for there is a supply of li^hi 
and information, which the particulars and in- 
stances of one science ^ield and present for 
the framing and correcting the axioms of an- 
other science in their very truth and notion: for 
each particular science has a dependence upon 
universal knowledge, to be augmented and 
rectified by the superior light thereof." This 
was the opinion and lanjgj^agc of Lord Bacon, 
who did as much for science as any man who 
ever lived. And his opinion has been con 
finned by experience; tor wherever lawha» 
been taught as a branch of scholastic educa- 
tion, it has been more scientifically and per- 
fectly leanied, aud has been "augmented and 
rectified by the superior light of universal 
knowledge." 

The pupil derives many and obvious advan- 
toffes from studying law systematically ia a 
public institutiou of learning. In such an in- 
stitution, judiciously and faitufuliy conducted, 
he wastes no time or toil in unprofitable read - 
i ng. The best text books are selected for hiiu * 
ho is led on, day by day and step bvatep, from 
the more simple elementH to the aostrusc and 
subtle doctrines of law; his path is ilium ina 
ted and progress facilitated, oy frequent pro- 
fessional examinations, illustrations and lec- 
tures; by which, obscurities are cleared away, 
absurdities and incongruities satisfactorily ox 
plained, and ail the doctrines and autliofiti^ 
gleaned by the professor, from all his Icp! 
reading and research, are brought, at once, in- 
telligibly to the understanding; and Uils la^l 
alone* must be felt to be a circu^istancc cf 
great utility, when it is recollected, that ail 
ihis professional knowledge is to bo obtained 
from hundreds of volumes of books, and ca» 
be acquired only by the study and jiractictoi 
years . In addition to theso, and other peealiar 
adtantages which we shall net enumerate, an- 
other, aud not the least, is tlie industry and 
emulation that will l)e cxcite<l by an associi- 
tion of young men of talents in tlie same claas- 
pursuing the same studies together, and all 
candidates for the honors of the same institu- 
tion of learning. And, although the knovl 
edge thus to be imparted, is only olemeutan 
and initiatory, yet we believe liml, aui')^ | 
knowled(fe, tfius acuuircd, will lay the oniv J 
^bromd and lure founoation for succetsful ^ i 
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gmH in the ncicncs af jurUpnidMiM, or for 
ultimito iiiofulucu, or honnrsbls distinction. 
And wa truKt that the law drpBrtmant of 
Tmujlrnntii, will utter be di^gndcd hj ' 
profauonii or iti pupils; and msj' tre niA 
permitted tu hojie, that this, our own chcriihad 
Attna Matir may, in all her dupArtmenta, k'^" 
be roiutcitated aud. oncu more, becoous 
pride of the wntl Hor fale dapendii, in 
IBCMmaidcrablo degrar, un the conduct of 
Miiu. Th«7 may reflect hunur, ud raiic I 
or brin^ shame and sink lier, in thti opiaioi 
a nenitiniiing puUic; and none of tnooc who 
will be nourished at her breast, will have 
more influonca <m her destinies than the puiiils 
of her law dcpanownt. Remember then, 

taung gcntlaman, that, in thcae academic 
alia, f ou will onlr be initiated into a bouiid- 

nenea can be attained oiiljbj PHensire lesrn- 
iof , Tirtuoiu hldiitu aud pure principle*. Re- 
raamber your obligatiuua to ihis iuititulioti, lo 
joanelTcs, to jtour friandn, to Tour profsuiion, 
>ud toyiiureouatrr- I'll* habita and princi- 
plea which may be here uquirod, mar fix 

J'our charactari [orerut. If it ahoulJ be yoTir 
artnnes to be lawyers, judpw ur legii-latur*, 
remenib«r that knoitUigt, and much and Tan 
on* knowledge, will be iii'cessary fur thu hoti 
arable discharge of yuur duties; and tnayiion 
of jou — whaterer or wliercvcr yuu may be- 
o»er for([etthai; "An lioncst mail's tlio nobloj 
work of God." 

The moral and paliticsl iDflui'ucc of the 
ueaf is i'v«n now aonsiblr frli, and will soon 
beeooie prejionderant. Tliis rallrv of Uop* 
Gihibitinf;, in ila infancy, no inucli tit niioa] 
interest and natiri' moral power, is, we iliink, 
deatined, is ita maturity. to be the Ival theater 



and l^ialatora, will occupj lUtioas pteuliailj 
conapicaoii*andreaponai£U. We beliere that, 
itn Iha pure Testa! light of truth ia to shine, 
if it ii over lo live among men— that Aere, if 
any when, civil liberty is to be astablishad and 
preaarved — that Awe, the decisive moral battU, ■ 
uow evidently commenced, is to be lost or won, ' 
Forages; and thai, in this neir world, juriapra- 
denee is to be brought lo its utmost perfection, 
and elsvated ta its true dignity. 

Ths law is tlic accustomed pathway to po- 
itical intlucuco and distinction. Uay those 
if you, wboie furtune it maybe thus to rise, 
Usarre public eonfideaci;. Always vindicate 
the law's just supremacy, and especially defend 
the rightful supremacy of the feder^ constitu- 
tion and the unii>n and harmony of the atalea. 
Any one, at all acquainted with the hiatoryof 
that constitution, and vith the histocy and 
character of man, luuat see that, if the existing 
Cnion should ever be destroyed by duMliition 
Drcoiis(ilidaiion,itwill never be re-eatkbliahed. 
Kren uuw the safetr of the conatitntion and 
' nlegril^of the Union are. in the opinioBs 
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facLiuui influence of ulGsli politicians. Moral 
light, and that alone, can lurc/yaave — and we 
trusL that It will bo spaudily diffused, so genar- 
ally slid eiTectually, an lo nuKiie and preaerre, 
in this <lislingnisbad land, ths principles of 
sound morality, pure niligjoii, and enlightened 
law. 

May it Im your Lot, gentlemen, to be efficient 
and useful actors in the ereniful scauea that 
an- cmning. May it be your fortune to share 
the honors and the blensinRs of a glorious 
triumph for our country and mankind; and 
may you wi act, htrc and hereafter, as to reflett 
honor on this institntion.eihalt the character 
•f the west, atid shed luatreon American Juris- 
prudence. 
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Lexington, Nov. Idtb, 1836. 
To THE Hon. Gborob Robertson, 

Sir, — We have the honor of expresfling the thanks of the Law 
ClaBs, for the very able and appropriate IntroductcHy Lecture delivered by 
you in the Chapel of the University, on the 12th inst.^ and of reqaestiiig 
a eopy of the same for publication. 

Having shared the high gratification of hearing your Lecture, we take 
great pleasure, in pursuance of their desire, in making this application. 
We have the honor to be, with the highest consideration^ 

Yours, <fcc., THOS. A. MARSHALL, Jr. 

JOHN TITUS, 
A. J. LAFON, 
CALEB M . MATHEWS. 



Lexington, Nov. ISth, 1836. 
Gentlemen, — As my late Introductory Lecture was intended for the 
benefit of the Law Class of Transylvania, it is at their disposal; andl 
am pleased to learn from your polite note of the I8th inst., that it was 
deemed satisfactory. 

Accept for yourselves and for the class my acknowledgments, for sock 
a testimony of approbation, and an assurance of the perfect good wiD of 

Your and their friend, 

G. ROBERTSON. 
Messrs. Marshall, Titus, Lafon, and Mathews. 
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In our last Introductory Lecture, ^ 
general nnalirns of the nature of 
XHnpreheusive cUssification of its 
) shall, in this address, attempt a 
lar consideration of the most in-* 
uich of American Jurisprudence 
cal organization of the Nortli 
nion. This, also, being limited 
ion, will necessarily be summary 
ct, and will, therefore, only em- 
line of Acin^umstribed view of the 
fttore of the Federal Constitution, 
only means of preserving unim- 
of rendering most effectual, tlic 
lamental institutions of our com- 
ch distinguished country, 
of the lust eighteen hundred and 
an, bus not been marked by on 
interesting to nuinkind, than tlie 
their national constitution by the 
e North American States. The 
en, like the phenomena of tlio 
rid, being controlled by iustru- 
progressively developed in the on- 
of an immutable Providence, en- 
hilanthropy looks back on the 
^formation — the invention of tlie 
sss — the discovery of the Magnet's 
e transatlantic voyage of Colum- 
covery of America — its coloniza- 
rtecutions wliich contributed to its 
-and the civil Revolution of ^'76," 
ted its northern half from tlie do- 
aropean priests and monarchists — 
among tlie canses, pre-ordained 
id benignant God, for tlie regener- 
\Hf but as pioneers appointed by 
Leading the way to the Ark of civ- 
ious liberty, constructed by tlie 
ese States, in 1788, for themselves, 
hope, for all posterity*. If this 
t experiment for the consolidation 
ghts, and the exaltation of human 
le and still progressing in an ago 
d most propitious tosuccesif, shall, 
have gone before it at last fail, 
f Democracy must be discredited. 
d in the opinion of mankind. But 
fact that such an experiment has 
n such A country and at such a 
as so far succeeded, tttands before 
( world a pyramid of strougth to 
ft equal rights; and the spangled 
ur Union, though waving yet alone 
Ml top, encourages all men, of 
17 and clime, to Mpire, at a pro- 



per time and in a becoming manner, to a re- 
storation and tlnn establishment of their long 
lost privileges. As long as tliis tower shall 
stand and this flag shall still wave — civil and 
and religious liberty, with all tlieir countless 
blessings, are sure and safe. But let the 
American bulwark sink and the American 
emblem fall — and witli them must perish for 
a time, if not forever, the dearest rights and 
most cherished temporal hopes of christian or 
civilized man. Civil and religious liberty are 
indissolubly associated. One connot exist se- 
curely, if at all, without the gqvdian com- 
panionsliip of the other. 

Until both shall universally prevail, man 
can never attain his proper rank in the ieale 
of being, or Ids ultimate destiny upon earth. 
And looking, with either a christian or filtdlo- 
sophic eye, on the progress of events for ages 
past, we have some reason for cherishing the 
hope that our fkvored land is the preparatory 
tlieatre, and our civil institutions the initial 
means intended by an overruling IVovidence 
for establishing, in all time to come, and for 
extending tliroughout the world, human liber- 
ty, human liappiness, and human glor}'. The 
union and harmony of these confederate States, 
and the consequent prevalence of the federal 
constitution, are indespensable to the ei^oy^ 
ment and security of our liberty and peace. 
For both reason and history proclaim, as an 
axiomatic truth, tlie political aphorism of our 
whole country:— "UNITED we stand— DI- 
VIDED we fall!" 

It is under the influence of such sentiments 
and such prospects, that we feel, in all its 
magnitude, the peculiar great comparative im- 
portance to maukind of the rare and signal 
event of adopting tiie Constitution of the Uni- 
ted States. 

The discovery of America was among the 
most memorable of human events, not be- 
cause it opened a new theatre for commercial 
enterprise and for the exquisition of fortune 
and of fame, but chiefly because it has led to 
other and consequential events already most 
interesting, wonderful and ennobling: and, of 
these, the federal constitution of '88 is not the 
least important. Without this our Declara- 
tion of Indopeudehcc, and the glorious Rev- 
olution which succeeded it, might, like similar 
agents in fanatical France, luive been deln- 
sive, and have prepared our l»elove<l country, 
iirit for the wild fury of anarchy and vice, 
and next for a domestic crown and tyrant 
chains forged by th« ambitiou of tomt reae- 



18« 



INTBODUCTOBT LECTURE, 



mtctl Ciiicftain or loving dcnmgop^uo, aii'I 
rivcttcd l»y tlic porvcrtcd passions of his de- 
luded victims. Our coloniAl fathers of the 
revolution, — not contemplating ablolutc inde- 
pendence, hut intending only to maintain their 
right, according to the British constitution, to 
exemption from parliamentary' taxation Avith- 
out parliamentary representation, and to re- 
sist the pretension of (ireat Britain to supre- 
macy over them in all cases whatsuevor at- 
tempted to be enforced hy the stamp act and 
tea duty, — inDtituted a (l^ongrcHs of representa- 
tives trum twelve of the then thirteen colon- 
ics, for consulting about the conmion welfare, 
llmt Council, called **the Delegates appoint- 
ed by the good people,-' and emanating of 
course, virtually, though not in every instance, 
directly and in form, from the popular will, 
met, for the first time, in the city of Philadel- 
phia, on the 4 til of September, 1 T74, and ex- 
ercised supreme authority, in the name, and 
for the 1>cnefit, of all the people of all those 
colonics, and not in the name, nor in the be- 
half, of the colonial governments. Pursuant 
to tlio recommendation of that assembly, a 
Congress of delegates chosen by the people of 
the Siirtecn United States, as the former f*ol- 
onies wore then for the first time called, and 
entrusted by their ccmstituents with m«irc def- 
inite powers of sovereignty, convened at the 
same place, in "Carpenter's IJall," in May, 
1775; and proceeded to prepare for a defen- 
sive war; and, on the 4th of July, 1776, 
adopted the Declaration of Independence in 
the name, and by the authority, of "the peo- 
ple of the United States,^' and not in the name 
nor by the authority of tlic colonial gf>vcm- 
ments. It was to jmt dowii those govenmicnts 
.<and to substitute others acconliug to their own 
vriWy that the people of all the thirteen colo- 
nies united and aimonnced, as their joint act, 
the cqua rights of man and their determina- 
tion to maintain for themselves, to the utter- 
most, all the privileges of independence and 
self-government. They alone had a right to 
make that amiouncement — it was made by 
them and for them alone, and Ibr all eiiually 
and in conmion, — and was nobly maintained 
by them, under the panoply of approving 
Heaven and the btandanl of their own union, 
in the same caune and for the same end. 'JTlie 
Declaration of Independence was, therefore, 
not only a ]K)pnlar, but a national act — tlic 
Kovolutionary war was Cfjually national — it 
was carried on under the auspices of the con- 
tinental Congress until 1781, when the arti- 
cles of confederation were adopted by the 13th 
State, Maniand — arel thcTrearv of 1783 was 
made with the United States, as one nati(m, 
and acknowledged their independence, as one 
United Hcpublic. In the mean tune each 
State had, for itself, established a distinct 
government for puri>oseH altogether local. But 
the general ('ongrcss regulated all affairs 
common to all as one struggling an<l' united 
commiinity. 'Chii muioual council cxon»(<ed 



supreme national sovereignly even to the ex- 
tremity of delegating, at one time, to General 
Washington, dictatorial jKiwcr — and the pco- 
jdc of nil the States, having confided plpnanr 
power, not only ac<juiesced, but never, in any 
instance, claimed a right to control the autlior- 
ity ol' the cnninmn head, nor ever arrogated ft 
right to sccodc or to make a separate peace. 
But jcalouf, as well of central as of foreign 
])owcr, and sensible of the importiuicc of tif- 
fining and limiting federal authority, the peo- 
ple finally a<loptcd the Articles of Confedera- 
tion which had been prei>arcd, principally b* 
B. Fmnklni, a« early as 177.5, but were nm 
nnanjmouslv ratified until the vearl78l. Thii 

■ * 

form of association was also the oflspring ot 
the ix)pular will — for, altliongli it was approv- 
ed, in form, by the respective State LcgisU- 
tures. it derived all its authority from ih* 
sanction of the people — because their rcpit- 
sentatives <mly acted out their will and hadnc* 
power to bind them without their consent. 

But the Articles of Confedeniti<m were, in 
efliu't, as well a.s in tcnus, nothing more tfaaa 
a treaty between States, each claiming tf» be 
free :ukI altogether independent. 'Fliough ii 
stijiulatcd that cat^h State and the people uf 
each State should be Iwund by the authorized 
ivcts of the fedenil (\mgress, in wliich e«ch 
State, large or smHll, had one and bat oof 
vote, — yet it not only conceded power toullr 
inadeqiiate tr» the puri>ose of a sni>orintendiB)( 
and controlling public authority, and declared 
that the Congress should possess no other or 
greater power than that which was exprefflj 
granted — but it neither created nor deleeatrd 
any one of the essential faculties of govern- 
ment — Congress miglit. to a veiy cin^umscrib- 
ed extent advise, recommend, declare, raigi 
and enti-eat — but it could, by its own meanf^ 
or its own fiowcr, enforce nothing. AU it*' 
acts were addressed to the Confederate Statei, 
as independent and absolute sovereigns — ^ftey 
were not a<ldressed to nor could they direcihr 
operate ni»on the individual people or any anc 
citizen of any one of the States. And tiie 
federal functionaries had neither judicial nor 
executive authority — each of which is indci- 
pensable to the existence and the idea of for- 
crcigntj- or government, 

Goveniment is the body of ronstitutd pi^ 
lie authority iM)ssessing the right and the pav- 
er to govern. To govern necessarily incliblv' 
not only the right to prescribe the rule, Im! 
the authority and power also to enforce h. 
Without both attributes, there is, in fact, i» 
regular or established govcmnicni. To ■■- 
nounce the ]niblic will and compel the ohier 
vance of it are the iimctions of ^^YemnieA 
The public will cannot bo LAW unlets the 
body i)olitic, whose will it is, has* n right » 
enforce it, against the resisting will of Mff 
citizen, or of any constituent part of the SB" 
gregate community. And, consequently, fti 
the articles of Coufeileration delegated bom 
^of the eflicient faculties or govemmtot, the 
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nion which they contcmplBtcil was altogether I which, when it occurred, wiw, in itself, a 

^rievoufl evil. For had not the oonfcderatioii 
hecn altogether ner^'cless, our present consti- 



derol, dci)ending on the will of each State 
r its duration and Imrraony, and destitute of 
ly cement or inherent conservative principle ; 



tution may never have heen adopted; and the 
power whatsoever. Siurh a nnion—if union | ultimate and probably not remote conscqucn- 
could be callecl— I'ould not long exist— and jces would have beenilisastrouj*. But tho pal- 
uld not exist at all in peace and concord, ,'pablc and total injidequacy of an ideal goT- 
he emphatic history at' the short-lived con- ernment enabled the enlightened and disinter- 
doracy of the States furnishes abundant and csted patriots of that duv of gloom and dcB- 
Blancholy proof of this tnith, in itself al- pair to nrpe, just before it was too late, 
oat self-fvidcnt. successful appeals to tho midcrstandings of a 

As man, however pure and wise, is verj- majority of their countrymen of the thirteen 
llible, and as *-the heart of man is deceitful confedeVato States, in favor of the absolute 
-ove all thinjrs and desperately wicked," it necessitv of adopting a common Government, 



necessary to his own welfare, no less than 
the peace and security of his fellow men, 
At he sliould be subject to <'ivil rule and co- 



>Pt"ig 

armed with autliority sufficient for preser^'ing 
union and domestic order, and for maintaining 
the extenial rights of all the States and of 



cipn- ^^p/l the uncontrollable self-will of ! all the people, as one undivided nation. And 
o . , .., ., hence that, which was cause of mortification 

and alarm to onr prcdeces8oi*s, may be ground 
of joy and gratitude to us. 



vereign States is as incompatible with the 
bctiveness and duralnlitv of a federal union 
itituted for the common welfare of the 
lole, us the natural independence of individual 
Ml is, to the prosperity, security, or even 
istcneo of a soeiety of men organized for 
c benefit of each and all. In each case 
,d as much in one as in the other, the com- 
)ii v\\\ und the common interest nmst pre- 
i1, nnd the whole must possess sufticient i>ow- 
to control every part — aud consequently, 
e law of the whole must bo the paramount 
nr for each constituent member. W«re not 
Is Bclf-evideut, we might find apiK)site and 
juuwerable illustrations of its truth in tho 
ttorj' of all mere confederations among sov- 
jlgns — and especially in that of the Aniphye- 
■nic Council — the Achaean League, which 
proximated more nearly the character of 
icticnl gf)venunent — the Helvetic, the Ger- 
inie, aud the Belgie Confederacies, also ex- 
uting the semblance of i)oIiticai ]K)wer — 
d more especially also, our own Articles of 
mfedcration, which only delineated the shod- 
' of a helpless body, without jiower, sub- 
uce or life. 

No dispassionate and enlighteneil man, can 
Atemplate the annals of our confederation 
m 1783 to 1788, without feeling a thorough 
Aviction that, had not a more vital and cffi- 
iot system been substituted for the Articles 
Coufederatinu, ronsolidation or dissolution, 
i consequent desijotism, in some of its hydra 
ms, would have speedily and certainly fol- 
red the imbecility, luiarchy, jealousy, <'olli- 
•ns, and distrusti, which cluiracterized that 
)Tt, but most awful and eventful perio<l 
dch inter\'cned the Treaty of Independence 
A the adoption of the Federal Constitution. 
id our own warning lii:^ tory portrays, in no 
le colors, tho necessary effects of a natural 
ise — the lifelessness of the confederation, 
Khoiit an inherent spark of vitality or prin- 
le of cohesion. 

\nd hero we have another and striking ex- 
plifirati<m of the aphorism tliat, in the in- 
utable dispensations of Providence, the 
ilktett go«}d not unfroqueutly arincs from that, 



The coufedcrutc Congress had power to de- 
clare war, but none to carry it on — power to 
make treaties, Imt none to socoro the observ- 
ance of them — iMiwer to appoint ambassadors 
and other diplomatic agents, but none to pay 
them one fartliing; and to borrow money, but 
none to ensure payment. In tine, power to 
say, but none to act — a right to declare much, 
but no autliority to do any tiling. And, there- 
fore, even tiie treaty acknowledging their in- 
dopendenec was not executed by all the 
States; and Congress, though it made the 
treaty, had no power to compel tho fulfilment 
of its stipulations — because nothing that fed- 
eral authority recommended could bo enforced 
without the intervention and sanction of ev- 
er}' sovereign State; ami whenever any such 
recommendation was effectuated, it was done 
by state and not by federal i>owcr. If this be 
government it is that kind only which may be 
imagined to exist when ever}' citizen of every 
State shall, in every instance, think rightly 
and act riglitly, without tlic fear or coercion 
of civil Law; and then no government will be 
necessary, or can exist otherwise than the- 
oretically and ]»as8ively. 

The necessity of essential renovation and 
even radical re-edification was seen and felt 
by WASHINGTON and his compatriots— 
and the following sentiments from his hallow- 
ed and oracular pen were also theirs: — **It is 
indispensable to the happiness of tho individ- 
ual States that there slumld be lodged some- 
where, a supreme jiower to regulate and 
govern the general concerns of the confederate 
republic, without which the union cannot l>e 
of long duration." "Whatever measures have 
a tendency to ilissolve the Union, or contribute 
U) violate, or lessen the sovereign authority, 
ought to be considered hostile to the liberty 
and independence of America, nnd the authors 
of tliem treated accordingly.*' And for the 
purpose of preserving the liberty of tJie States, 
^he recommended, as indispeniiiblc,—'>Au in- 
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dissoluble nniou of tlic States uiidcr one fed- 
eral DEAD. 

As early its 1 78 1 , i'clatiah Webster, in au 
able pamphlet, denionstmted the insufficiency 
of the articles of confederation, and suggested 
a Continental Convention for improving the 
instrument of Uniun. In 1782 Alexander 
JEJamilton urged the same thing, with object? 
ratlier more explicit. In 1784, Noali Web- 
ster, in one of his misccllaneoits publicatioiu, 
proposed the adoption of "a new system of 
Kovemment, which sjiould act, not on the 
States, but directly on individuals, and vest in 
Congress full power to carry its laws into ef- 
fect." So far A^ we know this was the first 
proposition for a sepromc national government 
— a constitution of national sovereignty in- 
stead of a league among sovereigns. But 
often afterwards nnuiy illustrious citizens urg- 
ed the same thing. In April 1787, James 
Madison, in a letter to Edmond llandolph 
said: — **1 hold it for a fundamental i>oint that 
au individual independence of the StatCiH i.s 
utterly irreconcilable with the idea of an ag- 
gregate sovereignty. I tliink, at the same 
time, that a consolidation of the States into 
one simple republic is not less unattainable 
than it would be inexpedient. Let it be tried 
then whether any middle ground can be token 
wliich will at once support a due supremacy of 
the national authority, and leave in force the 
local authorities, no far as they can be subor- 
dinatclv usefni. Let the National Government 

■r 

bo armed with positive and complete authority 
in all cases whei'e unifonn measures are nec- 
essary', as in trade, &c., &<*." This was, 
probably, the tirst recorded proposal of a 
(institution of a General Government, na- 
tional and supreme as to all national interests 
and federal also witli local supremacy in the 
States to the extent of -concerns exclusivelv 

m 

aUccting eacii State sepcrately and alone. 

As soon as the Federal Convention was 
organized, Edmund Randolph, as the selected 
organ of the Virginia delegation, submitted 
the following as the foundation on which tlie 
Convention should build: 

*M. That a union of the States merely Fed- 
eral will not accomplish the objects proposed 
by the Articles of Confederation, — namely, 
common defence, security of liberty, and gen- 
oral welfare. 

*'2. That no treaty or treaties among tiic 
whole or^art of tlie States, as individual sov- 
ereignties would be sufficient. 

''3. That a National Goveninient ought 
U) bo established, consisting of a supreme 
Legislative, Executive, and «Judiciary." 

For himself, his colleagues, and his State, 
ho made an able speech explaining their pur- 
poses, and vindicating the necessity of a 
(Tovenimeut, in lieu of a League — a National 
<iovemment operating supremely on cvory 
i'itizen of the United Stvtes, instead of a con- 
federation of State sovereignties, without any 
common sovereignty over Uioin — a Govenuiient 



armed with power in the highest political sense. 
lUid co-extensive with the objects and inter- 
! ests of the Union. And, in answer to an en- 
fjuiry by one member, and an objection by 
• another, he and several other members iiuide 
j concurrent explanations, such as the following: 
I Govenieur Morris explained the distinctioB 
between a Federal Union and a National So- 
preme Government — **the former being a men 
compact, resting on the good faith of the par- 
ties — the latter having a complete and com- 
pulsive operation. He contended that, in all 
commnuitics there must he one supreme power. 
and one only.'" 

And George Mason, of Virginia, observed, 
not only that the confederation waj« deiiciem 
in not providing for coercion and punishmeat 
against delinquent States, but argued very co- 
gently '^that punishment could not, in the na* 
tnre of things, be executed on the States col- 
I lectively; and that therefore such a Govcrn- 
1 meut wiis necessary as could directly operatt 
i on individuals.-' 

Upon such explanations and arguments thl* 
Virginia programme was atlopted by an al* 
most unanimous vote — Connecti<^ut alone vot» 
ing agahist it! And the Constitution, u 
adopted, is but a proper amplilicution and wiK 
organization of the principle thus planted u 
the vital germ. 

The confederate C^'ongress having, witlioai 
success, urged the States to delegate toil 
some power over the regulation of cxtcniil 
commerce — without some unity and unifonn- 
ity in which there could be no union long — cht 
Legislature of Virginia, in Januar>' 1786, at 
the instance o\' James Madison, appointed 
; commissioners to meet similar representative* 
to be appointed in other States, in compliance 
with a request pre\iously mode by that an- 
cient Commonwealth — with authoritv to cou- 
fer respecting the propriety of adopting soma 
unifonn system of ■commercial regulation. 
And accordingly commissioner:! from Sew 
York, New Jersey, Pennsylvania, Delaware, 
and Virginia, met at Annapolis in September, 
1 786 — and recommended a convention of re- 
presentatives of all the States in Philadelphia, 
in May, 1787 — "to devise such further prow- 
ions as shall appear to them necessary to rci- 
der the Constitution of the federal govera- 
ment adequate to the exigencies of the I'nion.'* 
At the time thus designated, the representa- 
tives of twelve States — Rhode Island declin- 
ing — assembled in Pliiladelphia, and, after 
much difficult}' and mutual concession, agreed, 
on the 17th of September 1787, to recommca^ 
the adoption of the present constitution, K 
'^l>e laid before the United States in CongiOf 
assembled'' and afterwards to bo submitted B> 
a convention of Delegates chosen in eid 
State by the people thereof, under a recooi- 
mendatiou of their Legislature for their toBtsi 
and ratification.*' And the People in Convea- 
tion, as the only true sovereignn, who had i 
right tUuK to act, did ratify it, fuul tUoreljin- 
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itod to it all itfl authority and all its life. 



State — it was, when completely ratified, Uk« 



The federal convention, at the close of its the Declaration of Independence, the joint 
triotic and eventful deliherations, addressed j and several act of the people of "the United 
the people of the several States, a mcmor- ; States,*' jointly and severally obligatory upon 
le communication signed by its president, ^ all the citizens of every State and each citt- 
lozge Washington, containing among other > izcn of the United States. In their natural 
aliments, tlie following: *'It is obviously im- ! personal rights the people made it, and no 



■cticablo in the federal government of these 
ates to secure all right of independent sov- 
Bignty to'each, and yet proWde for the intcr- 
t and snfety to all. Individuals, entering 
to society, must give up a share of liberty 
preserve the rest. The magnitude of the 
crifice mn5t depend, as well on situation and 



other human authority could have made it. 
Its authoritative voice is *'we the people of 
the United States" — <*ordain and establish 
this Cuustitutiou," &c. 

Independence was declared, not by the sct- 
eral States, and each for itself, nor by the 
people of each State separately forthemselvcs, 



Tumstauces. as on the ubjcct to be obtain- . but by the people of tlic United States, coa- 
• It is at all times diflicult to dniw, with ! lesced spontaneously into one national body, 
eeision, the line between those rights which ■ The revolutionar}' war M'as carried on by the 
lut be surrendered and tlioKo which may be i |)eoplc uf all the States in one united band — 
eserved; and, on the prc^4ent occasion, this i Independence was acknowledged, not to the 
IBculty was incrca^icd by a diflcrencc among i States fteverally, but to tlie United States as 
e several Status as to their situation, extent, one nation — and the feilcral constitution won 
ibits, and particular interests. In all our . adopted for the same American Republic, 
iliberations on this Kubject, we liave kept styled "the United Statks.'' Since the 



sadily in our view, that whicli appears to us 
6 fcreatest uitereMt of every true American, 



day on which Independence wuh declared, no 
one of the confederate Staitcs was ever, for 



• CONSOLIDATION OK OUR UNION, I any cxtenml purpose, or in the tnie and full 
which is involved our prosperity, felicity, ! sense of national existence, recognized as a 
fety — perhaps our National txUtence. This nation. In foreign intcrcoun<e and nil foreign 
iportant consideration, <<criously and deeply relations, they, altogether, constituted but one 
ipressed on our minds, led each State in tlic nation. And, although, for all the purjioses 



onvention to be less rigid on points of Infe 
DT maf^itudo than might have been other- 
IM expected. And tliiLS the CONSTITU- 
iON, which we now present, is the result of 
spirit of amity and of that nnituu 1 deference 
id concession whirb the peculiarltv of our 



of local governments, each State has ever 
been a sepenite and independent body politic, 
even as to its Co- States, yet, to the extent of 
all domestic interests common t<» them as 
confederates, they have never, in tnie theory, 
been independent sovereigns — but each 1ms 
llitical situation rendered indispensable.** ' been only nn intregal part of the common 



Her considering tlic report of the ctmvontitm 
lOBgress resolved unanimously — ^'^that the 
lid report, with the resolutions and letter 
Doonapanying the some, be transmitted to the 
rreral Legislatures in onler t<» be submitted 



sovereign — the whole united into one consis- 
tent mass of aggregate authority, with but one 
name, one head, one .will, aud one single body 
of co-operating powers. 



In Chi$holm*8 Exrt. r«. The State of G^rgia, 
»a Convention of Delegates chosen in each \i\Mt Prt. Con. Rep. G.'J5.) Chief Justice Jay, 
late by the I'KOl'i^K thereof, in eonfonnity , a Statesman and Jurist of tlie Revolution, 



» the resolve^* of tiic (.'onventifm made and 
rOTidcd in that case.** It was so siibmitred 
i the people of each State in their original 
Nreroignty in Convention, and was tliiis rati- 



laid: — *'The revolution, or ratherthe Declara- 
ti(m of Independence, found the people al- 
ready united for general pur]>oses, and, at the 
jsanie time, providing for their more domestic 



ed and ailoptod, by the constituent l>ody of 'concerns, by State C*onventions and other 
ich State, as a form of govenmicnt binding ! temporary arrangements. From the crown of 



icb State and every citizeu of every 
tftto. As each state iH)sse*«seii a separate 
teal sovereignty, it was, •)f eourso necessary, 
iforc any portion of that sovereignty could 
B transferred to a connnon re|K>sit«>ry so as 
» establish a general govennuent, that the 
soplc, in their political character as the con- 
Itnents of tlieir sc>vcral States, should delib- 
BMe and decide, each man for himself, and 
le majority of tlie people of each State for 
leir own distinct community. And just so 
le constitution was considered and adopted; 
Bdy therefore, the ratification, though neces- 
rilj federal, was also as ne<'essarily iiopular 
Bd national. Addressed to the people of 
■eh State, and adopted by the people of each 



Oreat Hritaiii, the sovereignty of their country 
passed to the people of it, — and thirteen s«)v- 
ereignties were considered as enierging from 
the principles of the revolution, combined J>y 
local convenience and considerations. The 
jieople, nevertheless, continued to consider 
themselves, in a national point of view, as one 
people; and they continued, without intcrrup- 
titm, to manage their national con<'ems at*- 
conlingly. 

In Penhattov, ns. Doane, {\$t Pet. (Jen. Kep. 
221.) Justice Patterson, an eminent cotenipo- 
rary publicist, used the following language: — 
'^ l*1ic danger being iminent and connnon, it 
became necessary for the people or colonic-* 
to coalesce and act in concert, in order to di- 
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the gathorin^ ffonii. Thor iic«>nlinplv ■ parciitnl voire, of **WK THK PKOIM.K 
^_.r imo union, ujulfoniiiNlofir jri-cntpolitL- THE VNITKI) STATKS.'' 
cal bmly, (if wliicii (!<)n;:rpss wn.'* tht* (Uivctin^ ' Tln^ union »»!' flu* States nnd nt" rhr |ji»<ij«Ic, 
principle Hu«l foul.'" **Thi' trnlli iit, tliut tlie tiion^li, in tiifon. al\\:i\s i/:irtly I*>rl«»ral and 
iStatCH, indiviilnally, were not known nor rec- . |Mvrrly Nutionul. w»s. neviTrheio>H, pn'or to 
0};nize(l us sovereign hy lor(.M«;n tuitions, nor the iiJoptitni of the ]ir(;^cnt Constitution, nl- 



are they now.'* 

And, in Wmre, v». Hylion, (Ut Pet. Con. 
Rrp. 99.) Ju«(ti(!e ('hune, al>o a <li.stin^uiKhod 
jnil|;u and a co-hihorur in the formation of the 



loj^uther JhVMJrnil in it- pnu-tiriil operation. 
Wantin;:, until tlu'n, a eon trolling nritinnul 
power, it di<l not po>sesr« the inhen'uf farult} 
of >clf-pre.4ervation, until it wux imparted hy 



Federal Constitution, spcakin;; of the ])eri<Mliihc jicople in that ^jmit Chintrr (*{ Ameritir 
from ^)eptemher, 1774, to Mareli, ]7t^l, said i Iii)«>rty and sitcnrity. AIth«iu^1i, prior ti» liiii! 
— **lt appe»r>« to nw, that the iM>wers of Con- j>ipi«l (ivrnt, a I'ronuthean -.piirk had d^f" 
;;ie>>8 I iuriii}; tiiat M- hole period, werr deriveil I it the didu'iixf ^enihlanre «»f iin ai-firiria'. vi- 
from the people the\ repre>i;ntud, expp'ssly . tality, yet, it ^\il^« lM'lplo^^ und (.■xaniniate. u:i- 
^iven through the niediuniof their State. Con- ] til then the •(o\-(.Ti'ii;n pi!i»]de nf nil flic Sr.iic* 
ventions or State J^e;:isl»rare; or thiit. after hrcatlie*! into it the pure hn-iitli of lift-, \*!:i. • 
thev were exer^ri^ed. thcv wen? iuiplieitiv rat- alone enaldes. ur e.,uld enahic it :•» liv.'. un.i 
itied hy the »i'i|uio>eei:(*;' niid oheilienee of the nio\c, and enjoy ii pelt'-sn>tiMiMM| end lie:i!th- 
pe«)])le.'' \ fui exi>ten<re. 

The tloetrines eotilniie.l in the tore-'oiu^ . loicifrn tone anri ,.p;.re.Hi.»i, li;;-.iu- pr- 



And tliero never has siuve been an inifunt. !''" -"^ *'"""'«"'• •••^■'" •> '^*'.'"^«- :""' "It.'L'eflf 
when tlie States eolli-eiively have not, for na- ,"»i*'h'M":i^*" »" »"> "»««' puHMwr jnr « M-n ■: 
tional ohjeets, aeted as one* .-inj.'le Stiite, and ' ^''•'r •••tjd>li<lied. "To form n im-n- j.er.fJ 
heen kn«nvn an«l ehiimrteri/ed us -tl-.e I'nitcd i '''"j^'."' e.-lnMi^Ji justice. ensuiT d-ine^tir Trni- 
Suite-*.*' tjuility. and «:e<ure the lde-siii:.'> nf lihrrty." 

MM II II , . 't "^\'a»J necessarv to eonvt-r: the •ihadrnt iiisi 

ihe |»eople v.li.» uiaile ihe ^e\l■^a State<. . ,.,..„,., .„, ■,. " ', ' " V 

.. .„. 'i i, 1- •. 1 o. . .1 r r I the substance ii! :in m-tiial uud olKi'ient iw- 
nlsiMuade the I lilted State^— the first h.r h.- .•.„„, i'n\'VPV vi i.'vi- Vi ■ *•""•,""• 

'•al, the last lor natii»nal iiiiri»)<e<. And t^e i..,„., k^.,.. , . i ,. .i , um ..n . 

I I • !• 1 1 1 1 , luive neen iloiie hv in* ida<ti<- i»-nvcroi i ■ 

wunn j.eojde who e<ta!.lished, and who alone ',„..•......, , ,• ■ ' , ', »»'«''*^r « . o 

..111 . ^ . J !• 1 I.I • w. ' entire people, and retiuireil the ecinM-utatii'oi:-'' 

eonid ha\ee.stahlislieil their State •ioveniments. i ^.i- .^. ,- .,, ,i • ■ .' ,,• , '"•*'*. 

^.1 . ♦ I .1.. L' 1^ 1 ," -.-. .• I ' etioit:* ol all ilicM- luie ItL'i'nee, ami ii.iTi"' f."! . 

adopteil the Federal ( (in>titntioii and eon-i..„i . .,. • „; , i, . . . ; ' , 

.- . 1 v .• I .. • • and sell-«l"n a . nui irrear and ilittiiii t .\- 

.-triietefl a National (.overumeiit: and thev i ^.., . ,, • . ,^.^, . • .,. "• ," ,",. '""^ " \ ■' 

I . ..I I I 1 -I* 1 » 1 • M^as ilii> A\orK, It as, a*, thei' Fuduxnl an' a* 

alone eonhl have ilone tlM< work. Anv ot leri „. . ,,:,, i. , , ,.• , , y i. .hi . . 

I . • 11^- 111 • we stiU Inipe, heen i:ei onii>I],i|iiM| Iri the old' 
doetrine or deiluetion. wtmid he nn-ousi-tent, . „, ♦: m , ^. . *";'"■ 

, ., 1 • 1 I ,. ' ■ prai-tieahlf :inil nio^r f«rt(.>rtua inmle hv fi 

not onlv with rea>on, and indjt, an« hi.stor\. ', ,-. ,. ., ,, , '"- i""« io'hh. "; >• ' 
1.1* -.1 .1 • • 1 r IV , •' adoption ol the I'edenil Const tution- Mh e •. 

hut alM) with the ijrMuiip e-- tit the Deelara- .^ ' . .... . , , . "»'•'""•"■ '•'''; 

«• I. I 1 I i- I i» , . as a \eiv ueuera ana v<is of it-i nature vii 

tn»n ut hnlependenee and of the Uev«dutiou. , i...,,. . ' . .,. .^^. , , ■ * / "."un u. 

II I 1*111 1 ,. ^llo^^ ■ lias coustrueted a national •'oviTiinu-::t. 
Indeiicudenee wa- «damied l»v tlie peon e of = . _,. • -.i • -. i.- , , "'•'»-";•"'""'■'■ 
.1 I' -.11^.. .-• * . , ; I pusse-^sm^ within it^e a 1 the faeu tie- nen*- 
the l.nited Siate-* as one entire mass, entitled '.,„.^. i- ,. ,7,.,.,„„.:.. , ,, ,. - . . 

.1 • 1. 11-1 •• .^al\ lor t>reservii i: tie i nion and e\i«ren'-« 

lo tlio same rijrhl>— eoiial liheitv to a a: I „|- ;i... J. . . *••"•««»"«» <:vi>«un 

1- I 1 \i • . * 1 .1 :V» "i^ >tates, >eeurinir tlie lihortie* i-f :}■ 

•nne wan achieved hv their united et.uneiU ,..,.„ ,, ,, ,\ ,-, • . '^ n 'iriM * it .. 

-.. J .. . . if . • I I • i» 1 I r, people, and maintamniL: iMMiee at liome a?- 

atitution, tor tlic.goveniinent ami seeuritv wt , A!.,„.r.i:.,.. » , :. r. i . ■ • 

...K-h. w.t. tl.c .•..munont a.-f ..f tlu- w!..,i:.. ....f T, ' "^ . ' A T- ''"''"'"[ ""•'""'' 

, , ,. . and the ni<»st approved ilennitum of I.exict'-'- 



Thus the liiherty and the l.'niiiu tit the 
)»eojde (d' tliC States, have ever heen co-ex- 
istent and indissidiihly assoriated, a.< tlie bcnlv 

and ."Joul of one vital,. suh.stantial. eoniprehen- ..».,.„ ,, ,,, *„,hi 

<ive political l.eiu^', ,d- the same iM.pular pa- c^Kpi'vssed "or" itV'ynd.lie*'«mlMniir 
rentage, .-oneeivcl at the same time, cast in Goveinmei-t \< either sjieeniative or inicri 



the ?anie matrix, nurtured hy the >;anie com- 
nn»n hhxal, pa.-sing thmugl:* the same tierv 
travail, hroui:ht forth and h-gitimatwl hy the 
^anie pn)eess anil at the same time, subjected 



raphers and I'lihlieiyts. a polifi«Ml C<.u-tirr 
tion i.s a form «d' go\ennnent inMiinted ?' 
organi/in;: a ilvil eomniiinity. ami iletinir: 
the manner in which its piihliV ^vill >ha]l "^ 

nfoPi>' 
lieeniati\e or {.nicrir* 



and generally Imth; the tir>t i< ilic IuhIv 
organized ])uhlie authority, the latter is tl- 
actual oiieration of the highejit jwdirical i-»- 
er— the one being the fonu, thi» other ih« *'• 



to the -aine pupilage, i.r.>tected by the sauK- tion .d supreme Hvil anthoritv. 



iiruardiHn.'thip, and tinally, nt tlie same inemor- 
ublc cpoeh of 17H8, matured into manhood, 
established in robust vigor, and, like Jacob's 
sons, hlc!i?eil by the same hand and the same 



Then the great American Clmrier i-t l7J^. 

must be deemed, in lonn and in' j-.v^r. ■ 

structure of government, national. "inde«»;- 

\cnt, and supreme— au orpmicLRw 16raJlti. 
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people of all the States, imposing a personal 
and paramount civil obligation on every citizen, 
and possessing an iulicrcnt and adequate pow- 
er of self-preservation and cannot, consistent- 
Ivwithits style, its provisions, its origin, or its 
objects, be considered a mere treaty, or league, 
or compact, bet^'cen sovereign States, and de- 
pending ou the faith and interpretation of eacli 
contracting party. 

On its face it 'is announced to be a "CON- 
STITUTION," and it delegates and organ- 
izes all the powers necessarj' for a supreme 
popular government of the United States. 

The language of the compact of Confedera- 
tion was— " AKTICLES of CONFEDERA- 
TION bettDten the STATES of New Hamp- 
•hire, Massachusetts," &c.— "Each STATE 
retains its own aovfreignty^" &c. — "The Uni- 
ted States hereby enter into a finn league of 
ftiendship," &c. But the style, and origin, and 
ends of die Federal Constitution are tlius au- 
nounced— " We, the PEOPLE (not the States) 
of the United States, in order to fonn a more 
perfect union, ESTABLISH justice, EN- 
SURE domestic tranquility, provide for the 
common defence, promote the general welfare, 
and SECURE the blessincrs of libertv to our- 
selves and our posteritv, do ORDAIN and 
ESTABLISH this CONSTITUTION for the 
UNITED States of America." 

The first was evidently only a Confedera- 
tion between sovereign States, without any 
common power or arbiter. The last is as ev- 
idently a union of the more sovereign people 
of all the States, under the standard of one 
National Government, to which they transfer- 
red, from their local sovereignties, all the 
powers necessary for governing themselves 
with supreme authority, to the full extent of 
all the purposes of the Constitution, independ- 
ently of the local power or sanction of the 
•eTeral States. 

Such is the essential and necessarv difference 
between a Confederation of States and a Fed- 
eral Constitution for the people of the United 
States. The one is a treaty between sovereigns 
— the other is a National goveniraent, above 
the local sovereignties, and, pcr>'ading the 
united whole of the people for all the ends of 
their union, is the only sovereign within the 
prescribed sphere of national authority. 

Is there not a constitution of the irnited 
States? Is not tliat Constitution a fonn of 

rvemment for the United States? And can 
iMsn he a lifeless form without power to 
S>vcni, or is it not, in action as well as in 
ea, as it must be to be a government, anncd 
witli sufficient i>ower to coerce the citizen with- 
out tlie consent and in defiance of the op{>osi- 
tion of hii State, and thus to] maintain all the 
jnst rights of a National (rovcnmient? It is 
not a gtivenimcnt at all, uulcsii, throuudiout 
the United States, it is the higliest. and, to 
the extent of its exclusive autliority, the only 
political power. For, unless, to tho extent of 
tha objtcti for which it was instituted, it has, 

t6 



as long as it exists, supreme and independent 
authority over those upon whom it operates, it 
is not, in any intelligible and practical sense, 
a Govcnmient. That which governs must, as 
long as it has a right to goveni, have author- 
ity to ci>ercc those whom it may govern; and 
must, therefore, be the highest political pow- 
er, und cunfCiiuently, must be j)olitically irre- 
sistible. The Constitution of the United 
States, as to tlie national concents embraced 
by it, is just as supreme as any Constitution 
of any of the States can bo as* to local afTairs 
exclusively within its scope. The one is as 
much a fundamental LAW us the other, — both 
emanating from the only ultimate sovereign — 
the constituent people; that of the union Mng 
established ivs the supreme law for all the 
people of all the States, as one nation for all 
international purposes, and that of each sepa- 
rate State being ma<le for regulating rights 
exclusively concerning one State alone or the 
I>eople of such State. An organic or funda- 
mental law being the immediate offspring of 
the people, in their natural right, brought into 
being for controlling all delegated power, and 
even the power and will of the people them- 
selves as long as it remains unchanged by 
them, must be above all legislative authority, 
and e(|ually above even the popular voice, 
when inconsistent with it. Neither tlie Legis- 
lature, nor any portion of the people, nor 
even all the ]>eople of a State, can, authori- 
tatively or rightfully, overrule, or suspend, or 
resist, tho fundamental law, as long as its ex- 
istence is acknowledged. The people may 
abolish or reform it peaceably, and in the mode 
permitted by its nature or its terms, or may 
overturn or abolish it by force, or, in other 
words, by revolution. But, whilst it exists, 
its authority must be supreme and irresistible, 
or it is not what it pur])ort8 and was intended 
to be — a fundamental law. Tho Federal 
Constitution, to the extent of its provisions, is 
thus fundamental and supreme. It was made 
by the people, not by the States; is subject to 
modification or abolition by the people alone; 
operates on the people directly and individually 
and not on the States or through the agency of 
State authority; and belongs to the people of 
all the States, as one conmion and entire mass, 
and not to the several States as separate and 
corix>rate bodies. It cannot, then, be subject 
to .State power or State will, or even to the pow- 
er or will of a majority of tlio people of all 
the States, except for amendment, or by revo- 
luti(m. All this is undeniable, if there is a 
Constitution of the United States, and that 
Constitution be a fundamental and supreme 
law of all the people of all the States. 

But lest there might, in this respect, be 
ground for doubt or controversy, the people 
have expressly declared, in the Federal Con- 
stitution itseli^ that t<, as well as all laws and 
treaties made under its sanction, shall be "the 
supreme law of tho ^and*' — any proTision in 
any Htate Constitntion or State law **to the 
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contrary notwithstanding.*' Then, if even 
a provision in a Constitution of a State, re- 
pugnant to tlie Federal Constitution, is void, 
how, or by what peaceful and authorized means 
can a State, or the people of a State, control 
or resist that law which is thus geprenie over 
all? 

Moreover, the people, wiiu alone had the 
power, have not only organized a National 
Gorenimont, but liave endowed it with all the 
faculties, and have delegated to it and taken 
from the several States, all the i>owerH nece5- 
sary and proper for maintaining Hupremo and 
irresistible national authority. All the attn- 
butef of the highest i>olitical suvercigiU> are 
reducible to three functions of power — tlie 
Legislative, the Judiciary, and the Executive. 
And the depository of thcac three is undoubt- 
edly a political sovereign. Now the Consti- 
tution of the United States, not only delegates 
to the General Govemm^ntall national powers, 
but organizes those powers, and distributes 
them among three separate and cx>-ordinato 
classes of functionaries, and declares that the 
Judiciary power. of the United States shall be 
co-extensive with the Constitution, Treaties, 
and Laws of the United States, so that the 
General Government shall not have to depend 
on the uncertain and diverse, or partisan inter- 
pretations of its Constitution, Treaties, and 
Laws, by State tribunals; but has the right, 
without which it could not be a GOVERN- 
MENT, of upholding and enforcing its own 
laws, through the agency and according to the 
judgment of its own independent Judiciary. 
It is the nature of Judicial iM>wer, that when a 
court of the last resort finally decides a case 
over which it had jurisdiction, the decision is 
conclusive and irrevci*sible. The only appeal 
from it is to arms. This conclusiveness is 
necessar}' for peace, certainty and confidence, 
and for the uniformity and stability of law 
and of justice. If, while the Constitution 
lasts, the will of a majority of all the constit- 
uent people be the supreme law, then the Con- 
stitution itself is a delusive shadow, altogeth- 
er unnecessary and unavailing. 

The only object of all our Constitutions 
was, to secure the minority against the power 
of the majority, the weak against the strong, 
the humble against the exalted, the poor 
against the rich; in fine, ever\' isolated citizen, 
against the combined will and power of every 
oUier citizen. And that end can be attained 
only through the instrumentality of an en- 
lightened, firm, and impartial Judiciary, whose 
peaceful and noiseless award shall 'still all 
eommotion, and awe, into submission, all op- 
posing power. Some single and ultimate ex- 
positor of the Constitution and Laws of the 
United States was indispensable to their proper 
efficacy and prevalence. For want of such 
an umpire, the old Confederation was a rope 
of sand. And, therefore, the people, anxious 
to make any sacrifice necessary for preserving 
their common liberties, adopted a Constitution 



in lieu of a League, and imparted to it the 
power of self-preservation, without depending 
on State uuthoritv, and in defiance of State 
oppo>ition. As the Constitution and Laws vi 
the Union ure the Constitution and Laws of 
all the people of the Union, that cannot l** 
constitutional or lawful in one State, which i? 
unconstitutional or unlawful jn any or even 
other State. But this would be the casefte- 
qnently and inevitably, if each State, throogh 
its Judiciar}' or othensise, had the ultimstr 
right to expound for itself, or within its ova 
borders, the Constitution and laws of all thf 
people of all the States. 

Neither the union of the States nor diesc- 
thoritA' of the Constitution and laws of thsi 
union could be maintained without a federsi 
Judiciary with jurisdiction orer that Consdta- 
tion and those laws, nor unless the authoriu^ 
and ultimate decisions of the National Su- 
preme Court should be final- and conclosivf 
everv >\ here within the limits of the United 
States. The constitution constructs a limited 
government. If tiic Legislative dcpaitment 
transcend the prescribed limitations, its sets. 
so far, are not laws — but are without any au- 
tliority and utterly void. Who 18 to declare 
them void and prevent their enforcement?— 
The Judiciary; because that is the appointrd 
organ of the aboriginal judicial power of the 
people, as the Legislative Department is the 
depository of their Legislative function. And. 
as the judiciary is bound to decide what the 
law is — and as a legislative enactment anaajj 
thorized or prohibited by the constitution can- 
not be law, it is the right, and the duty too, (4 
a judge to disregard, as a nullity, any enact- 
ment conflicting with the fundamental will cf 
the constituent people, which is, in such ca^ 
the only law. For this purpose it wtui adopte^f 
— and to this end it must operate. 

The federal constitution also limits, in manj 
important paiticulars, the local power of the 
States, ^o State for example, is allowed i^ 
coin money — emit bills of credit — pass any « 
pott facto laws or any law, abridging the lib- 
erty of conscience, of speech, or of &e pre* 
How are such limitations on State sovereigntr 
to be enforced? By the State which has itsfJf 
overleaped them? Such an assnmption is ni- 
cidal and preposterous. The people of the 
whole United States, by their fundamental U^ 
say to each State and to all the people of esrb 
State — ^'You shall pass no ex pott fm€t9 Itv— 
and, if you do, it ithall be void.'* One State 
nevertheless, under the influence of a factkc 
or for the purpose of experimenting with *o 
arrogated self-independence, enacts and •:- 
tempts, through its own prejudiced or intiff* 
dated Judiciary, to enforce, against a pe^^ 
cuted individual of an obnoxious denomia*- 
tion or subjugated party, a statute paniilii>( 
capitally an act or an opinion, which, wfc«> 
done or uttered, was perfectly lawful aadia- 
nocent; he appeals to the ConBtitutioB <^ tk 
United States at Um oii of hit ffolratioft— ikti 
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B hifl only hope, hU last refuge — it is closed 
AftixiBt him hy his owu State — cannot the peo- 
»ia of all the States, tlirough their constituted 
irgmn, appointed ax its controlling sentinel and 
»re8iding minister, open its portals and nave 
dm? If not — then any State may pass and 
nforce an ex poMt facto or any other statute, 
*tho supremo law of the land" to the contrary 
lOtwithstanding. But the federal Judiciary 
[MM this salutary, necessary power, and has ex- 
ircised it ever ninco the organization of the 
^neral govemmcnt. 

A State constitution also limits the JiCgis- 
ative power of the State. If its Legislature 
iTerleap one of these hulwarks and strike at 
ha guarantied rights of a single citizen or 
ninor partv of the State, can the major party, 
>r "THE STATE," who prompted the usur- 
lation, constitutionally maintain it in defiance 
if the judgment of the ultimate guaniian and 
umpire of the fundamental law — the State 
rndUciary? Certainly not: for again we say, 
baX, if the will of a majority is always the 
hiprcnic Law — a constitution was, not only 
timcccssary, hut idle and delusive. The fcd- 
ral constitution is as inviolable and as cficc- 
Uftl throughout the United States as any local 
oiiBtitution can be within the limits of a 
(tfttc. They arc both, in the same sense, fun- 
jmeutal laws as far as they are respectively 
pplicablo, excepting only when they are in 
onflict; and then the minor yields to the ma- 
3r; and the federal Judiciary* has as much 
i^t and as much i)ower to uphold and to en- 
tree the national constitution and national 
awa as a State Judiciary ran have to main- 
ain the proper supremacy of a State C'onsti- 
ntion and State laws. But the Supreme 
7onit of the United States may err in its judg- 
aent, and decide that to be unconstituticmal 
rhich is, in fact, constitutional; or that to be 
onatitutional wliich is, in fact, nnconstitntitmal. 
iud is such an error irremediable? Xot at 
il. Tlwre are two remedies, the one const! - 
iitlonal — the other unconstitutional. The re- 
ponaibility of the Judiciary — the right to rc- 
<tm\ Legislative acts and to amend the organic 
iw, arc the only constituti<nial remedies — iwp- 
lar resistance by force, is the <mlv other ac- 
fuA renio<ly, and that is revolutionary — because 
', ii inconsistent with the frame of the goveni- 
lent and hubvcrsivc of its great en(is — the 
Hprcmacy and stability of law, and ccmse- 
uent legal security againht )K)])ular pasKions 
nd tnmnltuouH or licentious power, or, in 
lie comprehensive word, MOBOCHACY. If 
11 thcie fail, we have n rare and solitary case 
resenting a necessary evil incident to all hu- 
uin institutions; an itmntidieabile vulnm of the 
ody |Mditic, to which every work of man, 
owcver good, l-* neccs-»arily liable. A simi- 
ir case may oc<nir in a State, and nuiy be more 
pt to (Micur there. And then would there ho 
ny other remedies than those just described? 
fertaiuly not. Would not the latter remedy 
J force he unconstitutional? Certainly. And 



is ifhere more danger that the federal conjitlta- 
tion will be perverted or abused bj the nation- 
al court, than there is that a State constitu- 
tion may be perverted or abused by a State 
court? Are not both, the people's conrtH — the 
one, ibr all the people—the other, for onlj a 
part — the one, the guardian of the supreme 
law of the Union — the other, the guardian of 
the subordinate law of an intregal portion of 
that Union? 

Every political sovereignty must not only 
have all the faculties necessary for governing, 
but must, of course, be the judge of its own 
powers. And therefore, each State, as alto- 
gether isolated, is the solo arbiter of its own 
exclusive power, according to the plan of its 
own organization — and the government of the 
United States is necessarily the judge, in the 
lost resort, of its power; and, if there be col- 
lision between a State and the General Qor- 
emment, the latter must prevail, becauie the 
Constitution and the constitutional acts of the 
United States are ^'the Supremo law" of all 
the people of all the States; and the Supreme 
('ourt of the Union has delegated to it, by the 
people and for their protection, the ultimate 
power to decide on the Constitution and laws 
of the Union. We say, confidently, it has the 
ultimate i)ower, because the jurisdiction is con- 
ferred on it without qualification or resorra- 
tion, and therefore its final and authorized de- 
cisions nmst be conclusive and unquestionable; 
and, because also, any other doctrine would 
lead to confusion, uncertainty, anarchy and 
disunion, and would be altogether inconsistent 
with the provisions and objects of the federal 
Constitution, and irreconcilable with the pnft*- 
tical existence of a general government. 

Tlie States of the Union have not all the 
powers of independent sovereigns. A State 
has no power to declare war; make treaties, 
coin money, regulate commerce either exter- 
nal or among the States, control the mail, na- 
turalize foreigners, or make any invidious dis- 
crimination between the civil rights and 
privileges of its o^\'n citizens and those of cit- 
izens of any of its co- States. The people 
have, for wIkc pun>oses, taken all these and 
many other powers from their separate State 
governments. And are not those just enumer- 
ated tlie highest attributes of sovereignty? If 
a State, nevertheless, declare war, or make a 
treaty, or coin money, or interfere with the 
tranHportati(m of the mail, or with the regula- 
tion of foreign ctmnnen'c, may not the general 
govennnent ctmtrol it? Has it not authority 
and iH)wcr to do go? It has not, if a State 
has a right to judge and act for itself in defi- 
ance of the judgement of the federal authorities 
— and then the federal constitution has no con- 
servative power, and is a mere brutum fuhnen^ 
nothing like a constitution or fundamental and 
supreme law. 

If a citizen believe that the Legislature of 
his State 1ms enarte<l, to his prejudice, an nn- 
constitntitmal stfltute, he hns the natural right 
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of deciding for himself, in the first ioBtance, 
whether he will submit to it or whether be will 
incur all the peril and resiionsibility of per- 
sonal resistance. If ho resist, and the Judi- 
ciary should sustaitf him by decidiujr that the 
statute was void, all would be wellj but if the 
decision should be against him, he must sub- 
mit to the legal consequences, even if tbey 
should be those of treason; unless be is stronger 
than his government; and if he be, his gov- 
ernment is put down, and so fur revolution- 
ized. The right, and tbe proceiA*, and the 
issue would be precisely the same if a statute 
of the general govci*nmeut were called in 
question; whether by one person or by all the 
constituent persons of one State or of a major- 
ity of all the States. No set of men can be 
the final judges in tbeir own case, unless they 
resolre themselves into their original elements, 
disorganize their government, and shake off 
the political obligations which it imiK>Bes. In- 
surrection and revolution are natural and 
inalienable rights; but they are still insurrec- 
tion and revolution, and nothing else. Tbey 
are not political rights; because they are in- 
consistent with political obligation and sub- 
vert all political autbority. 

The majority of the people of one of the 
States have no more political right to overrule 
or resist an authorized decision of the Supreme 
Court of the United States respecting the fed- 
eral constitution than the same majorit}' would 
have a political right to overrule or resist a 
like decision by the Supreme Court of their 
State respecting tlieir local constitution, lur 
deed they have not as much semblance of au- 
thority, beijause, in the ^laticr case, they are 
the majority — but, in the former, they are in 
a very small minority. 

The general ^^vcnmieut is armed with pow- 
er to protect and control a State, even in some 
conflicts of local concerns. The federal con- 
stitution makes it the duty of the general gov- 
ernment to guarantee to each of the States a 
republican form of govcnmient, and, on the 
application of the Legislature or the Execu- 
tive when the Legislature cannot be convened, 
to protect any State '^against domestic vio- 
lence." 

It was deemed essential to . union that, as to 
tlieir fundamental principles and forms of gov- 
ernment, the States should all be homogen- 
eous, — and that rcpublioinism should pervade 
and characterize the whole; and, tliereforc, the 
people of the whole, in the plentitude of their 
sovereignty, denied to themselves, as the con- 
stituents of the several States, the right to es- 
tablish any other than a Hepublican State 
Qovemment, and delegated to Congress au- 
thority to prevent the pestilent contagion of 
any other form in any of the States. The his- 
tory of political fratcmiticF, and especially 
that of the Germanic Confederacy, the Hel- 
vetic League, and the Amphyctionic Council 
after Philip of Mncedon was initiated, pro- 
cliomed, in one warning voice from th^ tombs 



of nations, the danger of a heterogeneous 
union of dissimilar political bodies withont i 
pervading and common sympathy. And 
hence a dominant faction in a State cannot ox- 
tablish any form of State government it may 
choose, but may be so far coutn)lled by tbe 
government of the United States, as to be 
compelled to retain a republican form. And 
if the same, or any other party or combins- 
tion in a State threaten domestic violence, or 
attempt to resist the regularly constituted 
State authorities — the general govemment 
may, on proper ap])lication, protect tlie State 
from insurrection and violence. 

The same necessary doctrine applies equally 
to every ]>ower delegated to the general gov- 
ernment. The Constitution is one consisteot 
and entire system. If, as to one of its pow- 
ers, it is a Constitution or fundamental aad 
supremo law, it is just the same — neither more 
nor less, — ivs to all the other powers delegated 
bv it and denied to the States. Its fundamen- 
tality can arise only from its inherent power, 
according to its structure, to pre?<ervc itself; 
and its only Fuprcmacy arises, or could arise, 
from its]own power to enforce its own principles, 
and maintain, without extraneous aid, it? own 
just authority. It was mode by the people to 
prescr>v their dearest rightsi, and to secure the 
Union, ami to uphold the liberties of the sev- 
eral States. Ami the people so organized it 
and transferred to it such powers as, in their 
judgments, would enable it to effectuate all 
those great ends. Why else was it adopted st 
all? Whv called a Constitution? Why the 
Supreme LAW of the United States? "Whv 
were so many and such high |K>wcrs so care- 
fully and spcr-ifically delegated byit? Why were 
the national dci>ositories of those powers *o 
wisely separated and arranged as to make them 
mutual oluM^ks on each other? Whv was the 
exercise of many important powers by the 
States expressly prohibited? Why has the 
general govemment, ever since its organiza- 
tion, acted and been permitted to operate just 
as a supreme govemment to the extent of the 
powers conferred on it by the Constitution and 
above the control of the States? And whj 
did the people, by the federal Constitution, in- 
stitute a Supreme National Court, and confer 
on it jurisdiction in all cases in which that Con- 
stitution or a treaty or law of the United 
States should ever be called in question? 

The nature, and terms, and known ends of 
tbe Constitution itself answer these questions 
without doubt or difficulty; the practice of Ae 
general govenmicnt and the decisions of thf 
Supreme Court of the United States ever 
since its organization, and the coninion under- 
standing and acquiescence of the people so- 
swer them also and in the same way. Tb( 
sentiments of General Washinjrton alresdj 
quoted, and the language of the Federal Con- 
vention in its address to the peoi>le, and riie 
declared opinions of those who opposed, u 
well a? of those who adrocatcd (he Mtopckm of 
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the Constitution, all concur in the Mune plain 
and emphatic answer — that precisely which we 
hare been endeavoring^ to deduce from the Con- 
stitution itself and from the histor}- of its 
adoption. Had not the object of the people 
been to convert a confederation of independ- j 
ent sovereigns into a popular Government for | 
all purposes common to all the Uuitcd States, 
and endow it with the means, of course, of 
self-preservation and the power of self-enforce- 
ment — they would not have substituted the 
present Constitution, — as it is, — for the Arti- 
cles of Confederation. 

It is historicaliv true and undeniabfc that 
the most radical objection urged against the 
adoption of the Constitution, by whomsoever 
and wherever it was opposed, was — thai it 
was not a confederation of States, but a na- 
tional government which would, W its own 
power, operate personally and directly on cv- 
crv citizen of the United States without re- 
gard to the inter\'ention or sanction of the 
State governments — and tliat, therefore. State 
sovereignty, to a greait and dangerous extent, 
was surrendered, and the general government, 
might, consetiuently absorb all the rcmduar\' 
powers of the States and ];>roducc one uentral 
consolidated government. The advocates of 
the Constitution met tliat objection, not by de- 
nying or qualifying the premises, but by shew- 
ing that the liberties of the people and the 
necurity of the States imperiously required that 
.Huch a national government should be estab- 
lished, and should possess the supreme )>ower 
of doing all that the Constitution authorised 
and contemplated. 

* 'There ought always to be a cont>titutioual 
metho<l of giving eAicacy to the constitutional 
provisions. Wliat, for instance, would avail 
the restriction? on the authoritv of the State 
JjCgislaturcH without some constitutional mode 
of enforcing the observance of theni^ No man 
of sense will beliete that such prohibiricms 
would be scnipulously regarded without some 
effectual power in the Government to ri'sttrain 
or correct the infraction of them. This power 
miut either be a direct negative on the State 
laws, or an authority in the federal courts to 
oveiTule such as might be a manifest contra- 
rentiou of the articles of Union." **Thero is 
no third course that I can imagine. The lat- 
ter appears to have been thought by the (Con- 
vention preferable to the fonner." **If there 
are such things as ]K)litical axioms, the pro- 
priety of the judicial }>ower of a govenimout 
being co-extensive nitU its legislative may be 
ranked among its number. The mere neces- 
sity of uniformity in the interpretation of the 
national laws decides the question. Thirteen 
independent courts of final jurisdiction over 
the same causes is a hydra in government from 
which nothing but cx)ntnuliction and confusion 
can procce<l." "Contniversies between the 
nation and its members or citizens can only be 
properly referred to* the national tribunals. 
Any other plan would be contrary to reason, 



to precedent, and to decorum.'* ''The peace 
of the whole ought not to be left to the diflpo- 
sal of a part. The Union would undoubtedly 
be answerable to foreign powers for the con- 
duct of its members: And the responsibility 
for an injury ought ever to be accompanied 
with the faculty of preventing it." And the 
letters of Publius, by Hamilton, Madison, 
and Jay, explaining the Constitution, vindi- 
cating its provisions, and urging its adoption, 
are replete with such arguments. Neverthe- 
less the Constitutiou, thus understood by all 
parties, was adopted. 

This consideration, sustained by indisput- 
able facts, should alone be conclusive. 

''The means ought to be proportioned to 
the end. The persons from whose agency the 
attainment of any end is expected, ou^t to 
possess the means by which it is to be attain- 
ed." "VVhetlier there ought to be a Federal 
Government, entrusted with the care of the 
common defence, is a (question, iu the first in- 
stance, open to discussion; but the moment it 
is decided in the afiirmative, it will follow, 
that that Government ought to be clothed 
with all the powers requisite to the complete 
execution of its trust." "There ih an abso- 
lute necessity for an entire change in the first 
pnnciples of the system (confederation)." "If 
we are in earnest about giving the union en- 
ergy and duration, we must abandon the vain 
project of legislating upon the States in their 
collective capacities; we must extend the laws 
of the Federal Goveniment to the individiuil 
citizens of America. Every view we may 
take of the subject^ as candid inquirers after 
truth, will serve to convince us that it is both 
unwise and dangerous, to deny the Federal 
Goveniment an unconfine<l authority, in re- 
spect to all those objects which are entrusted 
to its management. A government, the con- 
stitution of which renders it unfit to be en- 
trusted with all the powers which a free peo- 
ple ought to delegate to any government, 
would be an unsafe and improper depository 
of the national interests." 

Such are only a few of the many arguments 
which, prior to the final ratification of the 
Constitution by the people, were addressed to 
them in the letters of Publius and elsewhere. 
And it was just because the Constitution was 
understood to possess the national, efficient, 
and supreme authority thus ascribed to it, that 
one party opposed and another advocated the 
adoption of it. Then, were there nootber vxm- 
sideration leading to the same conclusion, does 
it not possess that character? Plainly and un- 
deniably, as we unhesitatingly believe, it does, 
it must. 

That the Supreme Court of the Union has 
final jurisdiction over a judicial case, in which 
a State is a party as plaintifi', is not, and can- 
not be denied or doubted. Anil that trourt 
in Cohens ot. Virginia, and in other cases, 
has decided, and correctly too, that it has ju- 
risdiction whenever the Constitution or a treaty 
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or H,ir of the United States, in implicated bj 
a decision bj a State court against it, eren 
though a State be defendant in the suit. — 
Those decisions, haTinji^ been so long acqui- 
esced in and so generally approved, must be 
deemed to be correct. Then will it, can it be 
denied, or seriously doubted, by an intelligent 
and dispassionate mind, that, the Supreme Na- 
tional Court having jurisdiction to decide 
against a State, the General Government has 
the power to enforce the decision? If it can- 
not, the decision cannot, as the decisions of 
the same court in other cases, be final and 
conclusive, and if it be not, that court has 
not, in that class of cases, appellate jurisdic- 
tion. But it has such jurisdiction; and, there- 
fore, a State, like any other suitor, is bound 
to submit. This is only another exemplifica- 
tion of the supremacy of the Constitution, 
Treaties and Laws of the United States, and 
of the power of the General Government to 
enforce them, against any opposing body of 
citizens, even though they may happen to con- 
stitute a majority of a State'. This kind of 
security of a citizen, or a minor party against 
a dominant majorit}*, is one of the most valu- 
able and necessary of all political rights. — 
And certainlv the order of nature would be 
inverted, and all precedent outraged, if a 
court of a State, from which an appeal may 
be taken to the Supreme Court of the nation, 
may lawfully refuse to obey the mandate of 
the revising tribunal, and thus, in eflect, abol- 
ish the constitutional right of appeal, assume 
supreme independence, and virtual ly reverse 
the decisions of the liiglicr court. And if a 
court of u State cannot do this, surely the 
State itself cannot do it, by law or othenvise, 
in any of its political functions or capacities. 
^ We have two systems of government, each 
supreme in its sphere — the several State gov- 
eniments for local pnrposcs conconiing each 
State separately and alone, and the National 
government, for all national objects of exter- 
nal concern, or of domestic interest among 
the citizens of different States, or important 
to the harmony and union of the States. In 
the first aspect, the Union is Federal, in the 
letter it is altogether National; and the whole 
action of tlio General Govcnnncnt is Nation- 
al; that is, upon all the citizens of the United 
States equally and alike,* and not on the States 
in their corporate character. The Constitution 
t»f the United States was made to bind the 
States together. This it cannot do, if any 
one State can control the Goveniment of the 
United Statei>, or dissolve the Tfnion bv either 
resistance or secession. The peoj)le of the 
States ha<i a riglit to abrogate their local gov- 
ernments, and form one consolidated National 
Goveniment. It was not deemed prudent to 
do t»o altogether, or to a greater extent than 
wr.s proper for preserving the Union of the 
States, and protecting their common interests 
abroad: And, to that extent, but that only, 
the people did surrender all separate State 



power, just aa fully and effectaallj aa if they 
had utterly abolished their State goveni- 
ments and substituted one entire, exclusive, 
central government. '^The Constitution of 
the United States being ratified by the people 
of the several States, became, of necessity, 
to the extent of its powers, the paramomut 
authority of the Union. On sound principles, 
it cannot bo viewed in any other light. lo 
j the institution of the government of the Unit- 
ed States, by the citizens ;^of every State, a 
compact was formed by the whole American 
people, which has the same force, and par- 
takes oT all the qualities, to the extent of its 
powers, as a compact between the citizens of 
a State in the formation of their own (State) 
Constitution. It cannot be altered, except bj 
those who fi^nned it, or in the mode prescribed 
by the parties to the compact itself. If it 
could, it would not be a Constitution. *^The 
great office of the (Federal) Constitution, by 
incorporating the people of the several States, 
to the extent of its powers, into one commn- 
nity, and enabling it to act directly on the 
people, (the only parties to it) was to annul 
the powers of the State govcmmcntii to that 
extent. Thegovenmientof the United State* 
relies on its own means, for the execution of 
(all) its powers, as the State governments do 
for the execution of theirs; both govemmenti 
having a common origin or sovereign, the 
people; the State governments, the people uf 
each State, the National Gevenunent, the peo- 
ple of every State; and being amenable to 
the liowcr that created it. Jt is by executiRf^ 
its functions as a government, thus originating 
and thus acthig, that the Constitution of the 
United States holds the States together, and 
performs the ofiico of a league. It is owin^r 
to the nature of its powers, that it perforntf 
that office better than the Confederation, or 
any league which ever existed, being a com- 
pact which the State governments did not foim 
to which they are not parties, and which exe- 
cutes its own powers independently of them.'' 

Thus thought, and thus said, James Mon- 
roe, who was among the most distinguished uf 
those opposed the adoption of the Federal 
Constitution, and whose chief objection to it 
was, that it was understood then, as now, to 
be just what he has so ])liun1y and furciblj 
deseribod it as being, in one of lua mesiiages 
as President of the T'nited States. 

Luther Martin, a leading member uf the 
Maryland (,'onvcntion, and who voted against 
the ratification of the Federal (Constitution, 
assigned, nniong others, the following reason: 
"Hy the 3rd article, the judicial power is vest- 
ed in one Supreme (?ourt, and in such inferior 
conrts, &c. These courts, and thcHC only, will 
have a right to decide u^wu the laws of the 
l.'nited States, and ^11 questions ari^ug upoa 
their constructi<m, &c., by whose dotemiina- 
tion evcr>' State is Iwund." 

Charles Pinckney, among the most promi* 
nent and active c^thc mcmbemjof the federal cob- 
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rention, said that it would be the duty of the 
Supreme Courtof the United States, '*not on- 
ly to decide all nationsl questions which should ' 
irise in the Union, but to control and keep the 
§ttite judiciaries within their proper limits/' 

Mr. Madison, who was an eminent mem- . 
3cr of the Federal Convention, and al«o of 
liat of his State, Virpnia, said, in the latter, i 
— in answer to an arj^umcnt by the celebrated ' 
P^tricV Henr}- ac;ain«t the oontroUinj; power ; 
retted in the General Government through its ' 
Supreme Court^ — "It may be a misfortune, j 
Jiat, in organizing any government, the ex- 
ilieation of its authority should be left to any 
>f its co-ordinate branches. THERE IS NO ' 
EXAMPLE IN ANY COUNTRY Win:RE ' 
fT IS OTHERWISE. There is no new pol- 1 
cf in submitting it to the Judiciar}- of the 
United States." 

It is thought by many, that Mr. Madison, 
n his &mous Preamble and Resolutions of; 
.799, advocated the right of a State to set up 
ti own judgment in opposition] to that of the i 
ionBtitutional organs of the General Govern- ; 
iiaiit, and to resist, by force, an act of Con- i 
;res8 which it should deem unconstitutional. | 
^e presume, however, that this was not what j 
le or those who concurred with him intended, ' 
mt that they meant only to maintain the nn- 1 
pieftionable and unquestioned doctrine, that j 
k State or State court, like an individual, | 
night, in tlie iirst instance, judge for it^telf as : 
o the constitutional validity of an act of; 
IJongress, and might endeavor, pea<'eftilly, by ; 
kT^gnment, remonstrance or resolution, td pro- ; 
mre the repeal and prevent the enforcement : 
»f it. But if, as is possible, more was intend- I 
id, the later and more enlightened, and ma- 
ared, and disinterested opinion of Mr. Madi- 
on, should alone be a sufficient antidote to 
oiT Ruch cancerous doctrine as that of the 
lohtical independence and supremacy of any 
me State, in a collision witli the Goveni- 
nent of all the States, in liis admirable let- 
er to Edward Everett, dated October 1830, 
kfter establishing, in a lucid and unanswer- 
able argument, the popular origin and action 
if the (aeneral Government and the suproma- 
y of it« authority, he said: — **Those who have 
ienied or doubted the supremacy of the jndi- 
:iAl power of the United States, and denounce 
kt the same time a nullifying power in a State, 
eem not to have Rufficiently mlverted to the 
ttter inefficiency of a suprcmary in a law of 
lie land, without a supremacy in the cxposi- 
ioo and execution of the law, nor to the 
leftmction of all equipoise between the Fed- 
ral Government and the State goveniments, 
r, while the functionaries of the former are j 
irectly or indirectly elected by and respon- 
ible to the States, and the fnnctionariesi of 
he States are, in their appointment and re- 
ponsibility, wholly independent of the United 
lutes, no eonstitotional control of any sort 
••longed to tlie United States over the States. 
]pd#r fneh m orgAiuMtion, it it erident, th»t 



it would be in the power of the States, indi- 
vidually, to pass unauthorized laws, and tn 
carry them into complete elfect, any thing in 
the Constitution and laws of the United States 
to the contrary notwithstantling. This would 
be a nullifying power in its plenary character; 
and whether it had its final effect through the 
legislative, executive, or judiciary organ of 
the State, would be equally fatal to the con- 
stituted relation between the two governments. 
Should the provisions of the Constitution, as 
here received, bo found not to secure the gov- 
ernment and rights of the States, against ftilse 
usurpation and abuses on the part of the 
United States, the tlnal resort, ^rithin the 
province of the Constitution, lies in an amend- 
ment of the Constitution, according to a pro- 
cess applicable to the States.'" 

Peace and justice between the States them- 
selves and the just and necessary authority of 
the government of the Union, could not be 
preserved, unless the latter had powers para- 
mount to those of the Several States. As it, 
as well as each of them, was made by the 
people, and as it was made by the whole peo- 
ple of all the States and is responsible to them 
and only them, and each of the State goveni- 
ments was established by only a fraction of 
the people of the Union, it is as intrinsically 
fitting, as it is absolutely necessar}', that, in a 
cf^llision between it and any of them, the 
Federal Government should control. In a 
contest between the whole and any of its parts, 
the former must govern. 

But, if any State should ever feel itself so 
op)>rcs8ed by Federal iLcurpation or ii^juBtice, 
as to consider it l>etter to dissolve the connexion 
than passively to endure what it deems wrong, 
its remedy is undoubted and natural — it may, 
as our fathers did, and as all men have a 
right to do, try the hazards of revolt. But 
such a remedy is extra-constitutional j and, 
whenever, in any instance, it shall be resorted 
to successfully, theFederal Constitution will 
be impaired or destroyed, and the Union it- 
self maimed or dissolvetl. The trial will be 
one of moral, not of political power, and will 
present a rare and momentous crisis, in which 
all political systems must either fail, or must 
triumph only by the ultimate reason of nations 
— physical force. And in the language of 
Chief Justice Ellsworth, after urging in con- 
vention the necessary supremacy of the Gen- 
eral (iovomment — "'Still, however, if the 
United States and tlie individual States will 
quarrel — if they want to fight — they may do 
it, and no frame of Government can possibly 
prevent it." 

But to prevent or render difficult such a 
catastrophe, the Federal Constitution was 
adopted, tlie Union was established, and 
the General (rovemment was, as far as au- 
thority has been delegated to it, vested with 
ample and supreme national powers. And as 
long Of its just authority, at ettabliihad by 
th« p9opl% ia conTention, thall he proptily 
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respected or maiiitaiiied, that Union and Lib- 
erty which it was designed to watch over and 
secure, will exist and be enjoyed as far and 
as perfectly as they could exist or be enjoyed 
under any political organization which the 
wisdom and patriotism of our predecessors 
could, with their lights, have completed. It 
wasjthus onlT, that they could ^'ESTABLISH 
justice" or "SECURE domestic tranquility." 

If the people of a State, by ordinary leg- 
islation, or by the intenrention of their State 
Judiciary, cannot nullify an act of Congress, 
or a treaty or provision of the Federal Con- 
stitution, against the will of the people of the 
United States, as expressed, finally and au- 
thoritatively, through their proper organs, they 
f urely cannot do so, lawfully or availably, in 
convention, or otherwise in any political ca- 
pacity which they can assume as a constituent 
member of the Union. The Federal Consti- 
tution being made by and for the people of the 
States, and addressed to and operating upon 
them, is, of course, obligatory on them as 
citizens of the United States, and may be en- 
forced upon them as long as they shall remain 
in the Union. 

If, for example, no state I^egislature can 
pass an export facto law, or law impairing the 
legal obligation of a contract, or any law es- 
tablishing a religion or prescribing a religious 
test oath, the people of a Stato certainly can^ 
not, in convention or in any other mode, con- 
stitutionally enact and enforce any such inter- 
dicted law or ordinance, or any thing else for- 
bidden by the supreme law of all tiie people 
of all the States. A State Constitution is a 
law — fundamental it is true — but nevertheless 
law, and nothing more than law. And the 
Constitution of the United States being the 
supreme law — anv thing in anv State law or 
"State CONSTITUTION to' the contrary 
notwithstanding" — must retain its supremacy 
over a State convention and even the people of 
each State as long as they continue to be also 
people of the United States; otherwise, it 
would not be, what it in both declared and ad- 
mitted to be, the supremo law of the ])eople 
of the United States; but might, at any mo- 
ment, be paralyzed in all its functions and 
parts, by a factious and dominant party, in 
any one State, under the pretence of renova- 
ting their State Constitution. A State cannot 
remain in the Union and claim the protection 
of the Federal Constitution, without being, at 
all times, and under all circumstances, sub- 
ject, in all respects, to the paramount author- 
ity of that Constitution. No portion of the 
people can, in any mode, be exonerated from 
the obligations and sanctions of the Federal 
Constitution, and still be entitled to all its 
blessings. They cannot bo, in any particular, 
above the supreme law of the Union, and still 
be in the Union, and under the protection of 
its striped banner. And should any person be 
deemed both candid and sane, who, admitting 
th« ■npreniacj of th« Ftdeiml ConttitnttoBMid 



the absurdity of indiscriminating nullification 
by a State, yet pretends to believe that the 
people of a State, in State convention, may 
disband themselves from all national authority 
and rightfully trample under their feet anj 
principle of the National Constitution? Such 
a suicidal nostrum as that recently concocted 
by a few reckless political steam' doctors of 
the Keystone State, for destroying the legil 
obligation of its ovm. contracts, is ultra-nulli- 
fication, and would, if sanctioned, lay the Con- 
stitution of the United States at the feet of aoj 
discontented or unprincipled faction, to which, 
in any State, accident, or fraud, or force, might 
give predominance. 

The people of a State have uo more right, 
in any mode, than the same aggregate number 
in all the States would have in the same mode, 
to control the action of the General Govern- 
ment; aud, the only modes in which "the peo- 
ple of the Union can constitutionally and ef- 
fectually operate, are just the same' as thoM 
in which the people of a State may operate od 
their State Constitution and laws — ^not by pop- 
ular or legislative resistance, but by acting on 
the public functionaries, or by constitutionii 
abolition or amendment, as prescribed in the 
fundamental Charter. And, in order thus tu 
control the Greneral Government or the Con- 
stitution of the United States, a constitutional 
majority of the States or the people of the 
United States must, of course, concur. Upon 
any other hypothesis, there can be no Union 
or 'national supremacy, and a minority in any 
one State might arrogate supremacy, as to it- 
self, and, at any moment, dissolve the Union. 
Such is not the character, such was not the 
object — such cannot be the effect of the Fed- 
eral Constitution. It was popular in its ori- 
gin , is national in its operation, and must be 
practically, as well as theoretically, the su- 
preme law of the land, any thing in any Sute 
law or State Constitution to the contrary noi- 
>vithstanding. And no State qau. judge far 
itself, in the last resort, in any other sense, 
than every individual citizen may judge for 
himself upon all his personal and political re- 
sponsibilities — for a State is but the penons 
who constitute it. In each cas«, and in ever; 
case that can arise of a judicial character, the 
National Judiciary has ultimate jurisdiction, 
and its judgment must be authoritative sou 
conclusive. This is the Constitution the peo- 
ple adopted — it was thus universally under- 
stood, has always thus, and only thus, opers- 
ted, and can not prevail or long exist unlenit 
has authority and power so to maintain itseU^ 

It may appear strange that wo have said to 
much, and yet so little of what might be mH- 
in support of a proposition, which seems sl- 
most, if not altogether, self-evident. Botsa 
opposing doctrine having, in a certain quMxUJ 
recently sprung up under the sanction otwat 
distinguished names, we deem it our datj ^ 
yon, who may be destined to be amoag t^ 
class which is to giTe tgmm to Hkm coni^ f»' 
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eration, — to endeavor, by fair and candid ar- 
gument, to fortify your minds against, what 
we consider, a most dangerous and indefensi- 
ble heresy in American politics; and which, 
if pcnnittod to take root and grow, would, a^i 
wc believe, he almost certain, in the hands of 
misguided patriotism or selfish ambition, to 
dcstn)y the fuirct political fabric ever yet 
constructed. 

Having con<^umed so much time in estab- 

liKiiiug the vital prini:i]>le of the government 

of the I'nitcd Stntcs, wc can but barely touch 

. its orgauiziitionaml the general features which 

characterixc it. 

l.st. It is a representatiNe democracy: or 
more appnipriatcly, a He public — which i> a 
govenmient mediately of the iieoj)le or a por- 
tion of the people in tiieir natnral and e({ual 
right. It is founded on the doctrine that an 
enlightened anil \irtuon>< people may, under a 
suitable organization. go\crn themselves. 

2nd. It is not onlv moved and sustained bv 
public opinion, but is so constnn-ted a< to be 
aide to nmintain anei|uab]e motion bv coun- 
teracting (Hcasional erratii' fcndenries of pop- 
ular excitements and delusions in a >irtuous 
and jL'ulightcned luition. For securing intelli- 
gence and proper dclilMMation in the enact- 
ment of laws, the i)eople arc represented by 
a complex Iegislati\e body, surticicntly large 
to know and to speak, tlic interest of ull, and 
not too large for proper deliberation and a due 
heUfic oi res]ion'«ibility: (-oni])ounded of tin'ce 
distinct and mutually independent element^ — 
a popular branch elected ininiediatcly by the 
people, — a Semite chosen for a lon;:cr term 
by the State Legislaturcb. — and r. Prciidcnl 
fleeted virtually by the people — each opera- 
ling as u <'heck on the others; and thu< af- 
fording some security against iunorance. pAs- 
t^'uni, precipitancy and corruption. J<est the 
IKipiilar branch mi^ht not feel a proper de;^ree 
o4' respon'iibilit>' it is ele<*ted everv two vcars 
— lest rliar branch, thus poimiar, should act 
liOAtilv and nnwiselv. a Senate, consistin^r of 
t^o nifMid>crs from each State and appointiul 
hv State authoritv fiir ^ix vears, is placed as a 
«eutinei and <-iieck — and le^t both of tho^e 
brunches niight souietinu's be impellcii by pas- 
«ion, the l're?«idcnr i> v(>stc<l with the ipialiticd 
Veto. 

•Inl. Hut a >>till irrcntirr scruritv i- aflbrdeil 

hy ilistributin;; the three great finictions of 

lKdiri<'ai |)owcr aniou;; three co-onlinate an<i 

rli^tinct departments, and confiding each func- 

riun separately to an independent body of 

iii»;jisiracy — so that neither the Legisla- 

tuff, Judiciary, n«>r Kxei-utive can ea-ily do 

irn>iig without being checked by one or Inith 

of die others. An enlightened, honest, and 

s«>lf-willeil .Judiciarv i:^ the Doric Column of 

this 'IVmpie of Ilunnin Justice. It is an iu- 

<liw|ic'nsAble consenator of the Constitution. 

No limitation on Legislative ]H)wer could be 

enforced without a separate judicial depart- 

Diciit. J' 



in the discharge of its high functionB, it mnit 
be independent, to a great extent, of the other 
departments, and even of popular opinion. It 
could not otherwise be a safe and sniRicient an- 
chor of the Constitution. And hence the Judge* 
of the U. S. are not elected by Congress, nor by 
the people — but arc appointed by the President 
and Senate — are entitled to salaries which can- 
not be diminished during their continuance in 
ofliee — have a right to hold their offices during 
good beha^ior — and can be removed only by 
impeachment by the House of KepresentatiTet 
to be tried and concurred in bv two-thirds of 
the sitting senators. And the Supremo Court 
of the Tnited States, being established by the 
Constitution, and its jurisdiction thereby also 
fixed, cannot be abolished nor deprived of 
its power without amending the Constitution. 

The elective principle, the distribution of all 
sovereign ]>ower among co-ordinate and inde- 
pendent departments, and the finn and durable 
tenure of Judicial office — arc political expe- 
dients of modern contrivance, in the efficacy 
of which, for preserving a just balance of 
l>ower and a wholesome stability and equili- 
brium, great etmfidenee is felt wherever they 
have been tried. Without them republican 
government cannot be maintained — as the an- 
nals of all time clearly prove. 

4tli. The powers delegated to the national 
government are altogether such, and such only, 
as concern the foreign intercourse and exter- 
nal rights of all the States as one aggregate 
and united nation, and as are necessary also 
for presen'ing luirmony and union among the 
State -i. And both the general and the indi- 
vidual State govermnents are expressly pro- 
hibited from doing anything which they could 
not ilo without transcending tlieir respective 
sphere^ and frustrating the ends of the Union. 
But. for all puriK»sps in which the citizens of a 
single State are alone concerned, each State 
retains its original and unimpaired f^ovcreignty 
— excepting only that, in a collision l>etwcen a 
state and the I'nited States as to their respective 
p<»wcrs, the latter must necessarily decide in 
the la<t resort. Then, of course, for all the 
pur]M>ses exclusively local, the »evcnil States 
constitute n union nearly federal — und for all 
ends common to all, they constitute but one 
single, consididated, national govommcnt. 
And it is evident also that the Constitution of 
the Cnited States is also jiopular in its origin 
— partly federal and partly national in ita 
structure, and perfectly national in its opera- 
tion. One brnnch of Congress represents the 
wlnde people of the I'nitcd States — and the 
laws of ( 'ongress are atldressed to the people 
of the I'nited States. 

The several States derive security and 
strength from their union, and from the action 
of the general government; and that also is aid- 
ed and secured by the existence and co-opera- 
tion of the several State Govommcnts. In a 



territory so extensive and diyenifled, neither 
\nd to secure fldelityand impartiality (could exist in purity, harmony or aafety»with- 
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out mutual co-operatipn in their respectire 
■pheres. Together they are the solar s jstem of 
politics — the centripetal attraction tends to 
consolidation — the centrifogal, to dissolution 
— bnt as long as their equilibrium, as arranged 
bj the fiat of the people, shall be preserved, 
order, harmony and reciprocal blessings will 
be their joint ofiispring. It is obriomly the 
interest of the people, therefore, to preserve 
the proper and necessary relation and powers 
of the one as well as of the others. And con- 
sequently the federal constitution should be 
construed, not as a penal statute, or even a 
deed, but as a beneficent system of government 
instituted by the people for cementing the 
ynion and preserving their liberties. And 
tnch an interpretaton and effect should be 
given to it as to enable it to effectuate all the 
great ends of its institution and adoption. 

5th. The Constitution of the United States 
cannot be regularly altered, revoked or abol- 
ished without the concurrence of a majority of 
the people in tliree-fourths of tlio States of 
the Union. This anchorage gives it stability 
and elevates it far above ordinary legislation. 
And without such a provision or some similar 
one, it could not have the proper effect of a 
fundamental and paramount law. If it could, 
at any moment, be changed, or destroyed, or 
controlled by any one State, or by a majority 
of the people of the United States, it could not 
posscfs sufficient stability or authority. Its 
peculiar value arises from its inviolability and 
the great difficulty of altering, or destroying, 
or evading it. 

These arc the only general features of the 
Constitution which we have time now to notice, 
in even the most summary manner. 

This Constitution as it is, baM, so far, not 
only falsified the predictions of its foes, butgen- 
erally fulfilled the expectations of its friends. 
It has hitherto she^n, and as long as it shall 
work well, will continue to show — what was 
never before discovered — the true limits within 
which popular govenmicnt may be both prac- 
ticable and safe — and the kind and degree of 
democracy which may be compatible with the 
proper authority of government, the order of 
society, and the security of personal rights. 

It is our sticrcd dutv to ourselves, and to 
posterity, and all mankind, to preserve this 
Grottt Charter, in its original purity and har- 
mony, and to transmit it to our successors unim- 
paired, and, as far as possible, improved in its 
form, and strengthened in its authority. 

The proper means for securing this great 
end are both political and moral, and are so 
various that the proprieties of the present oc- 
casion will not allow us to do more than 1>arc- 
ly to allude to such of tlicni as are most ]>rom- 
inent. 

1st. The more essential of the political 
means are — ^first, inherent in the structure of 
the federal and State governments — all framed 
and intertwined in such a manner as to make 
it the intereit of each to tapport and aid the 



other in the proper exercise of its proper 
authority, and to render it difficult for either 
to encroach on the exclusive sphere of the 
other and maintain the usurpation — and sec- 
ondly, and chiefly, in an honest, enliglitened, 
and prudent adminisiration of tlie powers of 
each, WITH THE SINGLE VIEW OF 
PROMOTING THE PUBLIC GOOD; and 
the power to correct, in the proper mode and 
in due season, any incongruities or innate vicef 
which a matured and rational experience may, 
from time to time, develope in the fabric of the 
federal Constitution; and the faculty also, of 
always upholding its principles and supreme 
authority by enforcing prudently, fearlesjW 
and underiatingly, its own necessary' and ra- 
depcndent powers. 

2nd. But, for this end, moral means also 
are indispensable. Our Governments being 
the offspring and creatures of public opinion, 
are essentially moral institutions — and, there- 
fore, cannot exist in purity or with proper 
practical effect without the controlling infln- 
ence of a pen-ad ing public virtue and intelli- 
gence. To govern themselves rightly or se- 
curely, the people must not only know 
how to govern, but must also be determined to 
govern and to do it justly and for the pema- 
nent and greatest good of the whole United 
States. Without these cardinal qualifications 
for self-government the many will neocssarilv 
be the deluded instruments and victims of the 
ambitious, selfish and deceitful few, who will 
govern tliem by fraud or by force. Union and 
Justice are the conservative principles of the 
Republic as well as the ultimate objects of its 
complex political organization. And these are 
tlic fruits only of coiimion sympathies, common 
intelligence, and ('oninion public virtue. The 
same language — tlie same religion — the same 
color — kindred origin — common interests, com- 
mon glory, and common destiny — are strong 
and peculiar ligaments of Union, never all 
concurring elsewhere upon earth; and tlicM 
arc not only strengthened hi this New World, 
by the physical adaptations of our common 
countr}', obviously designed by Providence fnr 
such a civil l.^nion — but may be gre-atiy and 
almost indefinitely increased by an enlightened 
and national system of internal iiuprovement. 
for facilitating social and commercial inter- 
course, and vitalizing with the same spirit the 
East and the West, the North and the South, 
each a necessary part of a happy ami essen- 
tially whole body politic. 

But all these moral b<mds, strong and nc- 
merous as thev are, mav be dissolved bv tht 
blind ignorance or perverted passions of a de- 
generate people, as easily and almost as ^peed• 
ily as the attenuated web may l»e broken bj 
the wantonness of the capricious spider thst 
wove it. 

The moral improvement of our countrymcE. 
and especially of our children, is far more im* 
portaut than the physical improvement of our 
country, ^d not only will insure tlie Unrr« 
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will be honored, and charlatanism and Tico 
bnt is tho onlj means of cnsaring it, as well 
as other and more desirable ends of hnman 
power and true human glory. 

Our fundamental institutions arc excellent 
— ^but they are not perfect — they have most of 
the elements of prolonged existence — but they 
are not indistructiblc. They will totter with 
the decay, and must perish with the extinction 
of the public virtues which gave them birth, 
and hare, in a manner, Iiitherto upheld them; 
and they will be entombed in the same mau- 
soleum of departed glory and buried liberty. 

It is right and rational to love our country 
and revere her institutions. But let not idol- 
atry usurp the throne of reason, nor a Narcis- 
sian fondness for form, tempt to blind delusion 
or self-destruction. Such unreflecting enthu- 
siasm is finely satyrized by Lucian, when he 
represents Plato as a voluntary exile from 
Elysium for the ideal purpose of living in his 
Utopian Republic — and such viitionary abstrac- 
tions as those of Plato have built up and pulled 
down all the popular governments of the old 
and monumental world. Our Ke public is 
more rational and solid — because, unlike nil 



and gaming, and tippling and swearing, and 
other fastiionable vices, is only a partial illus- 
tration of the ancient maxim — lege$ moribu9 
§ervient — "the laws give way to manners." 

Fundamental, as well as other laws, yield to 
the more supreme law of public taste and pub- 
lic sentiment. And, whilst the organic and 
municipal laws exist in name, they are dead in 
practical power, when public virtue fails. 
The laws have but little efficacy, unless ther 
are honestly and effectually administered. 
And even in our own much favored country, 
under the guardianship of our excellent Con- 
stitutions, we know that, sometimes the ambi- 
tion of selfish demagogues, and the blind en- 
thusiasm of misguided party spirit, and aa 
idolatrous devotion to distinguished namei^ 
have prevailed over the principles of supreme 
law, and furnished cause for much distrust, 
ap])rchension and despondence. And we 
ought to know, also, that here, as elsewhere, 
and in our own day, n.s in ancient times, there 
is not alwavH more than one Brutus in a whole 
tribe of "libertv men," who destrov a Ciesar 
for his ambition; an<l that the vaunted patriot- 
ism of contending parties, Ktruggling as for the 



that had preceded its establishment, it is the palladium of the citadel, if> sometimes nothing 



fruit of experience in tiic affairs of men, 
and is, therefore, ada])tcd to the character and 
condition of the people and the nascent spirit 
of the age. Hut, depending for its ultimate 
destiny, on the popular breath, it must sink 
with the decay of public virtue, as certainly as 
manners have alwoys governed, and will ever 
govern laws. The history of all nations and ages 
of the world echoes the sentiment of Horace, 
Quid Uget »ine moribuM vantE proficient! — and 
proves beyond question that, without proper 
education and moral principles and habits, all 
the pomp and circumstance of the most mag- 
nificent civil and ecclesiastical establishments, 
and all the laws, however numerous and good, 
which legislative wisdom could enact, will be 
insufKcient for preserving order and maintaining 
justice among men. Montesquieu announced 
a self-evident truth when he said that — "the 
laws of educati(m are the first we receive, and 
should have respect to the principle and spirit 
of the government we live under." And we 
need not look to China or Confucius, or to 
Sparta, or to Lycurgus for an excmplificntion 
— we may find it in every age of the civilized 
world. Plautus and others complained that, 
at Rome, manners prevailed over tlic laws 
long before the destruction of the common- 
wealth, which fell in the struggle between 
Cscsar and Ponipc\ for the prize of empire; — 
and it wa<» not Cu'sar, but the degeneracy of 
a self-confident, luxurious, and flattered |)op- 
ulace that brought the Roman Republic to its 
fatal end. We read in Tacitus that — *'good 
manners did more with the Germans than good 
laws in other countries;" and in Lord Bacon, 
that *Mt is an old complaint that Governments 
have been too "attentive to laws while they 
hare neglected the bnsineN of edocAtioiu" 



loftier or better than tho aggranilizement of 
few aspiring men, whose great solicitude is, 
not as to "how the government shall be admin- 
istered, but (only as to) who shall administer 
it." And we cannot have forgotten, that 
Walpole has not been the only minister who 
was ever put down by a selfish coalition, in 
the abused name of disinterested patriotism; 
and that Pultney, and Cartaret, and Newcastle, 
have not been the only leaders of parties, who, 
when they triumphed over the antagonistparty 
— out-Walpoled Walpole himself. 

The causes of these things may be found 
in the credulity, ignorance and passions of 
a deluded and degraded people. And 
wherever these popular elements exist, de- 
magogues, and not honest patriots, wnW rule; 
and selfishness, and passion, and party, 
and not justice or the Constitution, will 
prevail in the administration of the Govern- 
ment. This is bad enough, even if the forms 
of governments shall be preserved; and it is 
as certain as it is bad. But it cannot long 
1 c(mtinue without a Nero, who, throwing aside 
the mask of a more dissembling Augustus, 
will trample under his idolized feet, even the 
long insulted forms of free institutions. 

'j'hc only ultimate security against sucli 
mal -administration or final destruction of our 
itym. National Government, is t!ie prevailing 
virtue and intelligence of the body of oar 
freemen. Let them possess pure patriotism, 
and public virtue, and sufficient intelligence to 
enable them to think rightly for themselves, 
and they wil I he sure to act for themselves, 
as it is their interest that they should act. 
And then the Federal Constitution will be 
strong enough to protect the humble, the poor, 
And the persecuted; then tAlentt and Tirtne 
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Tilt impotency of the laws agaixiBt chivalry, 
will he rehuked and degraded; then innocence 
can ileep in safety, conscience can feel secure, 
the tongue may utter what it has to say, and 
all honest and virtuous men may look to the 
Constitution of the land as the supreme law 
indeed, and feel assured that all their rights 
may be left with confidence to the protection 
of its broad panoply. But, without proper and 
general moral culture, this Constitution, per- 
fect as it is, and asmuch as it cost, must fail, 
and the best hope ofChristiau man must thus 
be lost. 

Liberty and security can be assured only by 
the integrity and supremacy of tho Consti- 
tution and of constitutional laws. Rousseau 
never uttered a more obvious and important 
truth than when he said — ''A Republic is a 
(Government of Laws, not of demagogues or 
monsters.'' And^ the following admirable dc- 
fintion of a virtuous democracy, by Tiiucydides, 
though theoretically true, has never been louj^ 
exemplified on earth, and never will be, until 
the mass of the people shall be, what they 
ought to be, honest, patriotic, and enlightened 
— "it (a democracy) is a government that hath 
no respect to the few, but to the many — 
wherein, though tliere be an equality amongst 
all men with respect to their private (contro- 
versies, yet, in conferring dignities, one man 
is preferred to anotlicr, not arrording to the 
reputation of his power, but of his virtue; and 
is not put back through the poverty or obscu- 
rity of his person, as long as he can do ser^'icc 
to Commonwealth; — in which uU are obedient 
to the laws, and living not only free in tho nd- 
ministration of them, but also with one another 
— void of jealousy in their onlinary intercourse 
— not offended at any man for following his 
own humor, nor canting on any, censure or 
sour looks — they converse freely with one an- 
other without fear of oflcnce, fearing only to 
transgress against tlie public.'^ 

Stich a society and such a government, pre- 
suppose the prevalence of true knowledge, 
and of private and public virtue approximating , 
anequalisation of intellectual and moral ])o>ver. j 

As long as public opinion controls the laws, ! 
and whenever the moral condition of the nias)> , 
of our free population is such as to enable a . 
favored and selfish flew to create or give tone 
to that opinion, there can be no constitutional 
or legal security; public functionaries will not , 
be selected for their merit, but for their obse- 
quiousness and destitution of principle; vul^^ar 
partyism, altogether personal, will prevail: 
public trusts will he prostituted to pergonal ' 
aggrandisement; public agents instead ol' being 
controlled by, will control public opinion: and 
the offices and public property of the people 
will be considered as spoils 1>y the dominant 
party; and yet all will be done in tlic abused . 
name and under the easy pretence of mock 
patriotism and democracy. 

KingSy and Priests, and Demagogues, and 
all men of lelilsh and siniatcr ambition have 



ever been, and will always be secretly op- 
posed to the dissemination, among the common 
people, of the ennobling light of true knowl- 
edge and personal independence. Honest and 
disinterested patriots and philanthropists alone, 
are sincerely desirous of the diffusion of uni- 
versal moral light, and practical equality and 
independence. 

Protestantism and popular instruction wen 
coeval; and, as twin-sisters, they have gone 
together, and co-operated in the cause of hu- 
man liberty and happiness. And all histuiy 
proves, that no people can be free or happj, 
unless the great body be enlightened and im- 
proved bv proper education and discipline- 
moral, physical, RKLIGIOUS and POLITl- 
CAL. This will be the only effectual anti- 
dote against the pestilent aristocracy of sinis- 
ter patronage; which, official and unofficial, i* 
the great canker of our institutions. 

Let no true lover of his c.ouutr\''s glory or 
the Itappiness of liis race doubt that their onlj 
true safegmu*d is the virtue and iutelligemr 
of the mass of the ])cople. It is the first duty, 
as it is the liighest interest, of the couimon- 
wealtli, to provide all necessary and ]iroper 
means for educating, or for compelling parent! 
to educate, in a suitable manner, every chil<i 
of the conimouwealtli, so fur as to establii^h 
right habits and ]iriuciples, and iiii]mrt coni})e- 
tent knowledge, of whotever — civil, moral, or 
physical — freemen ought to know, in onicr to 
enjoy as they ought and might, the comfort? 
and blessings of rational nature, and to prr- 
ser^e, as thev shcmld and mav, their cit'iI 
liberties and political rights; and, more essen- 
tially, a pro])cr opi>ortunity ^ihould he aff'onied 
to every citizen, howeve, poor or friendless, fur 
acquiring an accurate knowledge of his )>oIiti- 
cal rights and obligations. Such moral <li-- 
ciplinc is ])Ossiblc, and might be made univer- 
sal and successful, by a provident, enlightened: 
and determined public authority and patrona:re. 
And the first civil duty of every free State is. 
to etlect .>uch an object, us far as it may W 
po>siblc, hy the lilieral, fearless, and per- 
severing application of the proper and requiMtc 
means. And then it would be free indeed- 
then its institutions and law^ would be effectiul: 
and then its citizens mi^ht, ^\ith some tnitl:. 
be called freemen, and not, as many mu^i U-. 
without efficient legislation on the subject of 
popular instniction, slaves to passion and \^- 
norancc, and blind puppets in the hands of tin 
more wealthy and enlightened few, who mu>! 
govern iheni absolutely — and then the people 
would become more rational, and le<«i >ensual. 
more moral, more indn>trious, more liappy. 
and much more honored and powerful, as veP 
as more intelligent and virtuous. 

Without the aid of public authority and mu- 
niticeuce an effectual system for ditfu«in{:, in s 
proper manner and to a proper extent, the ilm>- 
I'ul elements of a popular instruction, can uever 
exist; and, without such a system practically 
and nniversally enforced, these States will 
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mwtT do justice to the people or their instita- 
kms. £y erjthing else is comparatiTely worth- 
eit; this, alone, will be eyerything; and, with- 
ut it, nothing else will avail or be secure. 

Let the States of this Union but follow, at 
nee, the example of Prussia [in this respect, 
nd ere long, the Union itself will be harmon- 
led, like the fabled Memnon, when tuned and 
iQiired by the rays of the Sun. And then 
re, of this generation who have mourned over 
Im symptoms of a retrograde movement in 
loralf , and have felt alarm at the rapacity of 
kia spirit of commercial and political advcn- 
me which, of late, has but too much, charac- 
iuixed our country, may hope for better pros- 
acts and brighter days for the Republic, and 



may at last be solaced with an assurance that 
when we shall have gone to our fiitthers, our 
ashes and our children may repose in safety 
under the unmarred flag of Uie Union, and the 
sure protection of wise and just laws, wisely 
and justly administered. And then, too, we 
might well hope, that the Star Spangled Ban- 
ner may long wsv^, o'er this land of the ftee 
and home of the brave; and that, though our 
Washington, and Franklin, and Madison, and 
Marshall are gone, our country's hallowed flag, 
at no distant day, rising higher and higher, 
will float aloft with the blo<^-stained Ensign 
of the cross, to cheer and to guide, and to bless 
a rei^nerated WORLD. 
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WxRs we, in either the subject or the manner 
of this initial address, to consult your taste in- 
stead of your reason, it would not be, as we 
have determined that it shall be, an appropri- 
ate precursor to the didatic course of the com- 
ine winter. 

I ou haye come here to learn, and it is my 
business to try to teach — from the beginning 
to the end of the session— the rudiments of the 
most indispensable and comprehensive of all 
the departments of human science. Law, 
naturaiand civil, elementary and practical, is 
not only multiform, but illimitable — embracing 
and upholding all that is most interesting to 
individual and to social man, upon earth. 

And therefore, as our aim is utility rather 
than show — naked truth rather than fantas- 
tic drapery — it is mv present purpose to make 
a few very plain ana general suggestions con- 
cerning one of the branches of civil jurispru- 
dence; a topic which cannot be made Doth use- 
ful to the student and alluring to miscellaneous 
auditors. Our subject, being one of dry, deep, 
and complicated law, appeals to the sober and 
discerning intellig^eneo of the understanding, 
scorns idl the embellishments of poetry, and 
needs none of the graces of rhetoric. 

That code of imwritten reason called *'the 
tommon law" established in England .and 
adopted, with various modifications, by all ex- 
cept one of our North American States, is di- 
vided into two primordial departments distin- 
guished by the incongruous titles "LAW" and 
•'EQUITY." To exhibit an intelligible out- 
line of the nature, origin, and history of the 
latter is the purpose of this preliminary dis- 
co arse. 

Though its peculiar title is inappropriate 
and delusive, and manjr i>erson8, therefore, 
yet erroneously look upon it either as arbitrary 
and indeterminate, or as synouomous with 
moral juitiee, nevertheless, Equity is as consis- 
tent, as well defined, and as scientific as any 
other portion of the common law. It was, in 
its rade and remote origin, as arbitrary and 
capricious as the unregulated discretion of a 
king or of his arrogant chancellor. But, 
though, for some succeeding ages and even as 
late aa the days of Lord Chancellor Bacon, it 
WM ftill immibtaro and altogether inconsiatant 



with the certainty and stability of a knows 
and established code of law, it has, at liit, 
been matured by the enlightened reason of 
many consecutive venerations into a beautifol 
system of jurispruaence, regulated by priaei- 
ples of rational law, corresponding with Uu 
fi^enius of our civil institutions. And nor do 
branch of American jurisprudence is men 
elementary, and, excepting our organic Ian, 
none is more useful in practice, than that de- 
nominated equity. Still, lawyers and jad|ei 
are generally less acquainted with it than with 
any other branch of elementary, or practieai 
law; and even some of these seem yet to con* 
aider it as an indefinable something, short 
positive law, and as uncertain as popular or 
personal conscience. 

Although law and equity are generally con* 
tradistinguished, the one from the other, vet, 
when considered with proper precision, UMJ 
are essentially identical in principle. E^patf 
is 2at&— otherwise it would be inconsisUst 
with that certainty and security in theadoiiii* 
istration of civil affairs which the supremacj 
of laws can alone ensure. Equity is I'lisltof too; 
but it is justice in a peculiar and technical 
sense; not variable, like the changing senti- 
ments of the chancellor or the multitude, but 
as constant as the fixed and rational princijdM 
of civil right and civil law. In a judiciil 
sense that cannot be equitable which is ineoD' 
sistent with the law of the land. In the profMr 
sense, a court of equity can neither maJEe nor 
abrogate any rule of law; nor enforce whattlM 
law forbids; nor relieve from that which tb 
law enjoins; nor decide otherwise than aoeo^ 
ding to the principle and spirit of established 
law; nor interpret a contract or a statute to u 
to ^ive to either an import different from thtf 
which should be ascribed to it by any oihff 
judicial tribunal — ^the intention of the eoa- 
tracting parties is their contract, and the is* 
tention of the Legislature is the law in evcft 
forum, and should, in all, be soaght and dettf- 
mined according to the same principles sad 
tests. In all these particulara, aad in eif«7 
essential respect, equity is law, and Uvi* 
equity; and each, therefore, is juetiee aecoidiBf 
to the principles of civil right aud obligatioa 
Eqoitj is but the philoMphjr of law-^ 
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gpirit and end of the law; and it maj there- 
fore be, not inaptly, defined to be rectified law 
administered in England bj the lord chancel- 
lor, one of the kine'H ministers, and bj subor- 
dinate courts of chancerr, and in the most of 
th« 8tat«s of tlie S. American Union hj courts 
of equity, in peculiar modes better adapted 
to the ends of perfect justice than the technical 
and imperfect remedies but too strictly adhered 
to in those ordinary tribunals called "common 
Iat0 courti.'* 

With the exception of a very few anomalies, 
the onlr difference between latp and equity is, 
not in the principle or rule or right, but in tlic 
rffnedfy merely — and is, tliorcfore, chiefly modal 
— and this remedial diiference is threefold — 
that is: 1st. In the mode of suit. i2d. In the 
mode of proof and of trial; and, 3d. andprin 
cipally, in the mode of relief. J . An action ir 



common lato court" is brought by a writ and 
declaration of a prescribed form; the actor is 
called plaintiff, and a nerilous and vexatious 
technicality is observeu. A suit in couity is 
instituted by a summons and a bill in tlie style 
of a petition adapted to the facts of the case 
and uniLflnenced by form or technicality, and 
tho complaining party is called the complain- 
ant, 2dT In an action in a '^court of law " the 
proof is generally oral by witnesses in court, 
and the defendant cnunol be compelled to 
make any disclosure against himself; in a suit 
in equity, the proof is documentary; consist- 
ing Ist, of the answer of the defendant, who 
may always, excepting in a few peculiar cases, 
be compelled to respond upon oath to all the 
material allegation of the bill; an efficient pru- 
cedura adopted from the modern or Justinane- 
an civil law, and also from the ecclesiastical 
courts, which appeal to the conscience of the 
parties litigant; and 2d, by depositions in writ- 
ing, which may be taken by a commission or 
deetimui poteitatum, beyond the jurisdiction of 
the court where a common law tribunal n-ould 
hare no authority to summons a witness; and 
the trial in courts of equity, in imitation of 
triali before the Roman Prretor and the couriiS 
Christian, is generally by the court without 
the intervention of a jury; and 3rd, the relief 
in equity, unlike that given by a. judgment of a 
common law court in a prescribed or an unva- 
xyingform, whatever may be the character of 
tne case, is by a decretal order called a decree, 
either interlocutory or final, thriving a full and 
appropriate measure of justice according to 
the circumstances of the case, and effectuating 
the purpose for which all judicial renK>dy is 
giwen; and which, not unfrcqucntly, could not 
he done by a court which is n^stricted to one 
aimpleroode of relief prescribed for and p(^u- 
liar to each form of common law suit. A court 
of equity, moreover, may enforce it< decrees 
and orders, in i\» own way, and according to 
itm own discretion, by attachment or otherwise;, 
but a court of law can <in force its judgments 
brw execution only. And, as to parties and 
lubjectdof controversy, thera is also an impor- 
tant difference between suits in courts of equity 
and actions in courts of common law. In a 
BommoQ law action, none but those who have 



the legal right, or against whom there ia a legal 
demand, can bo made parties; and gentnuly, 
but one cause of action can be litigated in one 
suit; but a court of equity^ anxious to prevent 
multiplicity and to make its decrees conclaiive 
as to all matters, in any degree connected, and 
between all persons equitably interasted there- 
in, either immediately or consequentially, and 
who may be anywise affected, will not only 
permit, but will require all subjects of contro- 
versy thus connected to be united in one suit, 
and all persons thus interested or who may be 
thus affected by its decree to be made co-par- 
ties, or antagonists parties; and it is not mate- 
rial, if there be opposing parties, complaining 
and defending, whether those interested on tho 
same side be co-complainants and others of 
them be made defendants, exceptiag that ail 
who have a joint interest woula generally be 
more appropriatcl;{r associated as co-parties. 

In all those distinctive particulars, courts of 
equity possess an eminent advantaea over 
those 01 strict common law jurisdiction; for 
example; 1st. One suit in equity may effect 
the same end, which several actions at law 
might not, as certainly and cheaply, attain. 
9nu. As there is no technioality in the plead- 
ing in equity, justice is not liable to be vexed, 
retarded, or frustrated by cobweb forms in 
suits in chancery, as is but too often the case 
in common law actions. 3rd. The parties 
having a right in equity to mutual discoveries 
upon oath, may thus establish important facts 
wiiich could not always be shown in legal ac- 
tions, ^th. The depositions of witnesses may 
be taken in suits m aquity, when in conse- 
quence of their remote resiaeuce, their perso- 
nal attendance in other courts could not be 
procured. 6th. The modes of proceeding in 
equity may secure an economy, and a certainty 
and security, which might be, elsewhere, unat- 
tainable. 6th. An enlightened and impartial 
judge is more apt to make proper deductions 
from facts than an ordinary jury, and if a 
judge, sitting in equity, desire an inquisition 
no can have it for the purpose of informing 
and aiding liim in doubtful questions of fact; 
but once having jurisdiction, he will not remit 
a cast) to a common law tribunal for trial, and 
is never required to impannel a jury except in a 
few cases, in which some statute directs tt; as, 
for example, where there is an issue of devtMa- 
vit vel non. And certainly there is, at this day, 
and in this country, no peculiar value in the 
trial by jury except in criminal cases, and in 
those, ])erhaps, of^ tort; in none of which, has 
a court of equity, jurisdiction. 7th. Bat the 
most obvious and eminent advantage resulting 
from proceeding in a court of eciuity arises 
frani the power to adapt the relief to tho exi- 
gencieji ot tho case. Tnus, for example, whilst 
for a breach of contract, a court of common 
law can only adjudge damages often inade- 
quate, a court of equity may coiniiel a specific 
execution; and whilst for fraud, aamagesoaly 
can be adjudged in a common law action, a 
rescission of the contract, and a restoration of 
property, and a rcinstatenicnt of Uie parties 
la $tatu quo,' may ^he decreed by a court of 
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oqnitr; and tbus the tnic npirit and end of the 
law nmy bo offL-rtuated in equity, when the ac- 
customed technicalities in other courtA nii(rbt 
not onlj embarrass, but altogether defeat 
them. 

The distinction between equity and late, as 
separate departments of jariiprudence, and 
the existence of different tribunals called 
"covrtM of fquUy,'* in irhich equUy only is ad- 
ministered, and of others called "eourti of law," 
in which technical law alone is applied, is an 
anomaly peculiar to England anu to some of 
the states of our Uniou, which, as well as the 
true nature of equity itseU, can be satisfacto- 
rily explained and understood only by the his- 
tory of the common law of England,' from the 
origin of equitable jurisdiction; which was 
first chietly a$»um£d by the chancellor of Eng- 
land, and which, after violent and protracted 
conflicts between that ofliccr and tlio common 
law ju^ye*, has at last attained it4 present ma- 
turity and firm establishment. 

The chancellor of England now possesses 
both legal and equitable lurisdiction; and is, 
therefore, sl judicial as well as a ministerial offi- 
cer. A.nciently he had no other authority than 
that which was delegated to him by the crown, 
and was, therefore, ministerial or executive. 
As the fountain of Justice, the king had the 
prerogative right of issuing original writs and 
cancelling letters patent, <fec., and as parem 
patricr, he had the like right to the custody of 
idiots and lunatics, the guard ian.siiip of in- 
fants, <tc.: and these beincf onerous to majes- 
ty, were delegated tn his cuancellor as his of- 
iicial organ appointed by only delivering to 
him the great seal of which he is theWal de- 
pository. As the powers thus dele^atc^ were 
altogetlier prerogative, th(^ chancellor, in re- 
spect to them, possessed what is denominated 
an ordinary jurixdiction, coeval with the 
authentic history of the common law itself. 
And therefore, to the extent of those delegated 
]>owers, the British chancery was as ancient 
as any of the common law courts of England. 
Rut at first the chancellor had no equ itable ju- 
risdiction; this he afterwards mainly assumed, 
as will presently appear: and when assumed 
and established, it was called his "extraordi- 
nary jurisdiction ," in contradistinction to his 
delegated legal authority, denominated his 
"ordinary jurisdiction." And though the 
same officer acts now in botli spheres, his pow- 
ers in each arc as distinct and independent as 
the jurisdiction of a court of law and that of a 
court of eauity are understood to be here. 
Consequently, a mere court of equity here has 
none of the prerogative powers of the chancel- 
lor of England, except so far as they may 
have been expressly delegated by statute. — 
Such courts have no inherent authority to is- 
sue judicial writs, nor to cancel letters pateit, 
nor to appoint guardians for infante, except- 
ing where, an infant being a party to a suit in 
equity, the judge, having jurisdiction over 
the case, has the incidental {lower to appoint 
a guardian ad litum,* or a curator, to take 
care of property involved in the suit; nor to 
take custody of lunatica and idiott; nor to hold 



inquisition as to lunacy or idiocy. The cog* 
nizance of all such cases belong to the chan- 
cellor uf England, not as a judge in equi:r. 
but as the ministerial organ of the king; and 
when there is an issue of fact in any BochcaN 
he cannot try it, but must remit it to another 
tribunal to be tried by jury. Lord Redesdtle 
said that "the junsuictiou in the three cam 
of infanta, idiots or lunatics and charitio, 
docs not belong to the court of chanceiy aii 
court of equity, out as administering the nre- 
rogative and duties of the crown;" and thiiii 
doubtless true with this qualification, thit 
when a charity is connected with an available 
trust, a court of equity may, oa in other cadri 
of trusts, take cognizance of it, but not be' 
cause it is a charity; for as a mere charity, the 
chancellor, acting as the agent of the king, 
and not as a judge in equity, had a dele^tra 
power over it to uie extent of the pre-existrat 
prerogative authority of the crown. 

The term chancellor is borrowed from iiupe- 
rial Home, where the emperor had a confiden- 
tial minister who acted as his register and le- 
crctary, and was called cancellariut, from the 
circumstance, as many antiquaries belierc, 
that the place where he usually did his oflicijl 
business was enclosed by cross bars calltd 
canceUi. 

In England there was a similar officer with 
the like ministerial functions, long prior to the 
Norman conquest, and even from time imme- 
morial — to wliom were confided the powen 
just described, and some other prerogatives of 
the crown. 

But as lato as the reign of Henry II, the 
chancellor had no equitable iurisdictiou; for 
neither GlanvUle nor Bracton has alluded tpa 
court of equity as existing in his day. Aud 
though !nany believe that the chancellor had, 
to some smafl extent, assumed equitable juris- 
diction sometime prior to the reign of Edward 
III, yet there is no satisfactory memorial of 
the recognition, or even assumption of such au- 
thority, until the twenty-second year of that 
King's reign; when the sheriffs of London 
were ordered to give notice that "all such buti- 
ness as , by special grace, was cognisable bv 
the King, should thenceforth be prosecuted be- 
fore the chancellor;" which wan afterwards, 
in the 37th year of the same Kind's reign, 
ratified by an'act of Parliament. Tne power 
thus delegated was the arbitrary and unregu- 
lated prerogative, which had been immeme* 
rially exercised by the King, of rcdrcssinc 
grievances, and even controlling suits and 
^udgmeut^, upon the petitions of his complsin- 
mg subjects, and which had, doubtless, beta 
occasionally delegated to the chancellor prior 
to the general delegation sanctioned by the ac: 
of rarliament. And here we have the prir.- 
cipal reason why^ bills in chancery are yet in 
the style of petitions. 

But a jurisdiction, more like that now con- 
sidered equitable, was, about the same tine, 
probably afterwards, auumed by the chancs!- 
lor. 

The Roman Praetor, who decided accordisf 
to niles prescribed by himself, and called )si 
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konorariumt exercised an arbitrarj discretion 
in overruling that which he deemed harsh or 
unjust, and supplying whatever he considered 
defective in tne positive law. The emperor 
Auf^uRtus, hj one of his imperial edicts, or- 
dered the Praetor to enforce tne secret trusts 
which, under the name of usei, had been fre- 

aaentlj* contrived for the purpose of cvadiog 
le law restricting tcstamentarjr dispositions 
of property to certain persons, for wnosc uac 
the dying owner, in order to effectuate his own 
wishes, devised it, wilh a secret trust to an- 
other. But, as there was no power to compel 
m discovery — the remedy thus prescribed by 
Augustus was frequently unavailing — and 
therefore an edict of Justinian, following the 
example of the ecclesiastical courts, enipow- 
«red the Prrotor to compel the respondent to 
mnswer the complainant on oath. 

Sometime in the reign of Edward III, for 
the purpose of evading the mortmain acts, the 
ecclesiastical party in England resorted to the 
Roman device of tuea, which afterwards, du- 
ring the desolating civil wars between the 
houses of York and Lancaster, were adopted 
by both parties as a common mode of convoy- 
mnce, to secure the beneficial interest in lands 
from forfeiture to the successful parly; and 
those trusts, though not recognized by the an- 
cient common law, which protected the legal 
title only, were sustained and enforced in 
Sngland by the chancellor, who, being in 
these days, an ecclesiastic and instnicted in 
the civil law, adopted many of its principles 
•Ten though they conflicted with those of 
the common law. The chancellor of Eng- 
Imnd framed and issued writs in all actions 
in the common law courts; and when, by 
the extension of business, the expansion of 
commerce, and the progress of social devel- 
opment, the anciently prescribed forms became 
unsuitable for new' cases, he refused to pre- 
scribe a new and appropriate fonu of leeal 
process, and chose rather to administer relief 
in his own court on petition to himself as 
chancellor. And tiiis was, doubtless, one of 
the sources of his jurisdiction in equity. The 
first case in equity of which the Driti.sh ar* 
chives, as far as hitherto explored, furnish any 
authentic histor}', occunx'd m the reign of Rich- 
mrd I If and was a case of trespass, in which the 
chancellor interfered and controlled a common 
law court, and relieved the petitioner, on the 
alleged ground of the partiality and sinister in- 
iluence of the slieriif. This, though not allowa- 
ble DOW, was at that day, only what the king 
had been in the habit of doine upon petition to 
himself antecedently to the delegation to the 
chancellor of the once unlimited royal prer*^ 
ative of redre.(*sing grievances. 

But such cases, and even tliosc of trust, 
which may have been acted on by the chan- 
cellor prior to the fifth of lUchafd II, must 
hav(i been, not only rar(>, but txparte, and 
therefore, according to the notions of more mod- 
em times, extrajudicial; bt^cause, until that 
jear, there was no mode of com])elliug the 
appearance of the par^ complained against 
"BA during that year John Walthain, blahop 
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of Salisbury, who was keeper of the rolls, 
adopted, for the first time in the chancery 
court, a summons for compelling — ^under a 
prescribed penalty, and therefore called a 
iubpana — an appearance and answer upon 
oath. And from that time the ec[uitable juria- 
dictioc of the chancellor was rapidly extended, 
until, tho' it was not only unregidated, but had 
to a great extent been usurped, and, therefore, 
had awakened the jealousy of the common law- 
yers, it was legalized by the statute of seven- 
teenth, Richard U, to tne extent to which it 
had been previously either delegated by the 
King or usurped br the chancellor. After- 
wards, the cnanctllor, encroaching more and 
more, on the courts of common law, and de- 
ciding according to his own caprice, without 
regard to anv fixed rule or uniform practice, 
a statute of 4, Henry IV, declared that judg- 
ments should be irrevocable in any other mooe 
than by writ of error or attaint. But contin- 
ued extensions and encroachments by subse- 
quent chancellors having occasioned the cele- 
brated controversy between Lord Coke, then 
chief justice of the King's bench, and chan- 
cellor EUesmere, King James and his coun- 
sellors determined that, though the chancellor 
should have no power to reverse or overrule a 
judgment of a common law court on the 
ground of error, he might, by acting on the 
person of the creditor, enjoin the enforcement 
of his judgment if there should be any equita- 
ble gpround, not available in the common law 
court, for enjoining it 

Cardinal Wolsey, who was, for some time, 
in the reign of Heniy III, chancellor of Eng- 
land, greatly extended the equitable jurisdic- 
tion of that court' but his decisions, though 
generally approved, were as arbitrary and ca- 
pricious as Ills own will. 

And though Sir Thomas Moore, who suc- 
ceeded Wolsey, and was the first chancellor 
who had studied the common law, and Bacon, 
an enlightened lawyer and philosopher, who 
was afterwards chancellor, endeavored to reg- 
ulate equity by principle, and thus to ^ve it 
something like system and certainty, it was 
not matured into anything like a science, but 
was con!4tdered as, iu a great desree, arbitra- 
ry and unlimited, until Lord I^ottingham, 
(Sir Hineage Finch,) who was, for nine years, 
chancellor in the reign of Charles II, brought 
it from chaos into comparative order and con- 
sistency. And from his day the chancellor's 
dccrccH in equity, which had never before 
been reported or admitted te be binding as 
precedents, w^jre regarded as authoritative — 
and thus Lord Harowicke, and Lord Somers, 
and other dMinguished chancellors — ^all em- 
inently learned in the principles of beth the 
coitimon and the civil law, tollowing, as far 
as they should have done, former precedents, 
and always deciding according to their judi 
eial notions of principle and analogy — finally 
established, upon the combined principles of 
the civil and the common law, an harmonious 
and authoritative system of equitable juria- 
pradcnce, deemed far superior to either of the 
elements of which it is compounded. 
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Amd noTT, as already Bugcrested, the chief 
differeace between a court of law and a court 
of equity is, that the former is restricted in its 
proceedings to prescribed forms, which arc not 
unfrequently insufficient for fulfilling the end 
of the law and securing a full measure of jus* 
tice according to the spirit of rational jurispru- 
dence, and the other, looking to the aim oi the 
law, adapts its remedies, and its modes, and 
its measure of relief to the exigencies of each 
oase, and administers that justice which it 
was the object of the law to secure. The hi- 
per-techntcalitj of the ancient common law 
courts of Englaud, and their punctillious ad- 
herence to forms and remedies often inappro 
priate and inadequate, induced the chancellor 
to assume a jurisdiction which the public 
opinion finally approved and sustained, and 
which, when regulated, as now, by the princi- 
ples of law, subserved the purposes of justice, 
and remedied a defecliTo and often perverted 
judicial administration, without cither sub- 
verting the policy or frustrating the spirit of 
the common law, or shaking that stability 
which can be secured only by the supremacy 
of an established and known judicial system. 
Vo despotism could be more intolerable or vex- 
atious than that of arbitrary and erratic dis- 
cretion; and therefore equity would be a moji' 
sUt, if, as in its infancy, it were now either 
lawless, capricious, or uncertain. But 
enough has been already said to prove that 
equity is not now, in England or America, 
wliat it was prior to the time of Lord Notting- 
ham, afid in the days of Grotins and of Poffen- 
dorf« nor the laximentum legis of Cicero— -and 
to show that distinguished jurists in modem 
times, feeline the necessity of uniformity and 
stability in the judicial administration of jus- 
tice, and co-operating with the spirit of the 
age in which uie^ lived, have inally succeed- 
ed in circumscribing equitable jurisdiction and 
power, within rational and welLdefined 
Dounds, prescribed by principle and analogy; 
and have thus blended the harmonies of the 
common and the civil law—each the offspring 
of a prolonged existence and rectified reason, 
that belong to no single age. of the world. 

Even at Rome, the various rules adopted by 
different Prstors, and especially the prece- 
dents of successive judges of that class, to 
idiom trusts or cases Jidei eommissa were con- 
fided, were, in the progress of time, collated 
and made authoritative and binding by ''the 
perpetual edict." 

But no system of equity ever equalled that 
matured by the wisdom of the An^lo-Saxon 
race, and which we are now considering. 

Equitable jurisdiction, as now here and m 
England established, is limited to civil cases 
ariSnefrom contract express or implied, aad 
is well defined by plain and inviolable rules. 

1st. The jurisdiction of a court of equity is 
either pteventative or remedial . As prevention 
is better than cure, and preventive justice 
therefore not only ig better than that which is 
punitMT or retributive, but is the ultimate ob- 
lect of all human law; and as courts of mere 
law,— thgngh anciently they uaed, to a yery 



limited extent, some imperfect la^al remedita 
called brevia anticipantia, for staying impend- 
ing wrongs — would not, to anygenenl or very 
useful extent, interpose for preventine injoiy 
or loss — courts of equity have assumeid juris- 
diction for that purpose in cases in which 
there is danger of a loss that cannot b« fuUj 
and certainly repaired by an ordinary legil 
remedy, and which are therefore all nt sub- 
jects of an anticipating equitable cognizaacf 
upon bills quia timet, so called because ths 
complainant fears some irremedial damags, 
which therefore ought to be prevented. Thai 
a court of equity wul compel tho surrender ind 
cancellation of a forged or satisfied obligatioD 
— ^because otherwise an unjust use might bt 
made of it after the death of the apparent 
obligor, or a loss of his proof; and, for the like 
reason, a court of equity will enjoin a tres- 
pass whenever the damage would be Irrepars- 
Die, or the remedy in a court of law inadequate 
— and will, on the same ground, enjoin wsite, 
or the sale of a copyright, or tho abduction or 
destruction of property of a peculiar value to 
the owner; in which cases a jury could not fol- 
ly estimate the damage sustained by the in- 
Cred party, if the apprehended wrong should 
done — and in which, there is no adequate 
remedy in a court of technical law : and thus al- 
so a person who owes a debt, demanded by sef- 
eral independent and antagonist claimantu, 
strangers in law to each other, may, by bill is 
equity, compel the claimants to interplead 
so as to secure himself against tho danger of 
being forced to pay the same debt more thaa 
once, which, without the aid of a court of 
equity, might be the caae, as judgment in fare 
of one stranger could not be pleads in hsi of 
a suit by another for the same demajsd. 

These few illustrations aresufiicient toikov 
the nature and value of the preveiiti/e jarii- 
diction of courts of equity. 

The remedial power of equity is either oc- 
clusive, concurrent, or auxiliary. 

1st. The jurisdiction of a court of equity is 
exclusive, when inforo conseientifcs, or accord- 
ing to universal law, there is a right whick 
(except in a few peculiar cases) ia not iBcea- 
sistent with either the prohibitions or policy 
of the local positive law which, being eileat 
respecting such a right, or not clearly rece^ 
nizmg it, affords no remedy for enfcaieing it 
This branch of jurisdiction may be illustrated 
by express trusts, which, being tko creatam 
of equity, and neither recognized nor prohib- 
ited by the strict common law, will be en- 
forced by a court of equity only. In sock 
cases of trust, and in many other cases de- 
pending on the same principle, it is said that 
there is an equitable, but no legal right; yit 
this distinction is not essential, but modal on- 
ly; for, in the substantial and ultimate umss, 
equity is law, and that which ia oquitable ii, 
and of course must be, sanctioned by tho cob- 
monlaw, as now understood, though, in its or 
iffin, equity was an arbitrary interpolatioa hf 
the ecclesiastical chancellors of England it 
first and for a long time resisted, and finallf 
acquiesced in by tfioMoigaAaoC paUiesfit- 
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ss and aiithorUj bj vhom ILi (wmmaD lav 
rH created, improved, and ezpoimdoJ. Lilcc 
>T«T7 other clement of tbecommon laT.cquitJ- 
!•• gradually and imperceptibly growu auil 
>xpaiidvd iiila a, broad, deep, and rpfri!sliiii(; 

isd diitant, are alnioil a.-, ubiciire and li't^en- 
UrraiilbaKeortheNik'. Atid Iht cUaravtoris- 

tnd other la* is, tbnl lUu uniMf omuib»i; law,, 
irat Intruduced mid adoplcd bj chaucvllort. 
wd adiuiniilc.ed by tribunals called court* of 
iquity, and accordiug to tha liberal principles 
lad flexible njudeg 0? eieil law, and the otbar, 
Dodified uid improved alsuby judicial Icfjix- 
ation, i) admioiHtered by other cauita denoui- 
aated couria of law, and according; to thE 
nfluible forms of the mora technical eommon 
>w. Thus, though once there vaa no luch 



T, mod though also that right, howeTer 
u>ubt«d DOW, is called equitable and not ic- 
[•1, naTcrlhelesa it is recogDized and upheld 
>y the modem commou law; olhenrise it could 
lot ba enforced by any judicial authority. 
lat the remedy being ttill, as at first, in a 
<mt of equity only, the right itself, tfaougb 
loatained by law, is called igailablt, in centra 
liatiaclion to that claaH of ri|{ht> which, being 
inforcibie accordiug to the modes peculiar tu 
ha comman law, are thereforu diiitiDgai«hei3 
!• te^af. And thus also the modern right to a 
CMCific execution of a coutract— ha'ine heen 
&«recoguiied by courla of I'quity audbelng 
infOTCed only by bill in chancery — is called 
■quitable merely — but certainly, in Ihe coni- 
irshenBiTo and mure efTectual wnM, it is a le- 
;al righl: — that is — a rigbt itanclioueil and np- 
leld by the commou law, as now existing and 
indcnlood. 

In all such cases of right recognized by the 
nmmon law, but uot enforced or protected Be- 
arding to its peculiar foruiit of proceeding in 
wirts of strict and technical law, a court of 
jquity bos yet, as at first, exclusiTu jurisdic- 

9ad. In some ctaoses of cases in which a 
ight waa first recognized by courts of equity, 
knd was enforcible lu no other forum, the coni- 
aon law courts, becoming more libiTal aud 
nlighlnnod ttisu they once were, and follow- 

a[ the example of courts of equity, hare 
aplad their remedies to the ca«eii, and now 
ixvcise a concurrent cognizance over iheni. 
rboa, thougli anciently a court of law woulil 
i«t austalD an action uu a loit bond, because 
1m form* of pleading required profert which 
lOllld not be made,- ana therefore, courts of 
iquity aaaumed and once exercised an eiclu- 
iTajuriadictioii to giro relief to the obligc«, 
low an action of law tnay be also luaintainecl 
— «bd, therefore, as the a&'umptioti of jurii- 
lictioD by acourtof law will not oust the jirs- 
ixiatent juriidielton of a court of equity, the 
«M of a lost bond is now one of coticurrani 
lOfniaaoce by courts of law and courts of 
dol^l in either of which the obligM may 
ilwt to n«— bat, hftring htd » final dcciiiaa 



one of them, he cannot sue again in the atli- 
forthe same sause. 

But there is another clasBofcaacsin which, 
iLoueh the commou law iierer withheld its 
fiecuTiar remedies, yet. ai> tbey were uot always 
ilequatt! or effectual, oouru of equity oaauoied 
concurrent jurifdictiunforlhc purpose of ef- 
irtnaling tbo true objw'l and Kjurii of the law, 
liichtheeoiumuii law forms could not always 
!>. TbuB. a- fraud, from its Tery character,' 
lay escapo detection unleis the injured party 
an have the benefit of a discoiery from tho 
fridulent parly upon oath, and as moreorer a 
ewinsion at' a fraudulent contract, and a eon- 
uqueutial resuiution may be important to 
uitice, and ibe common law forms aia not 
iiiapted to such au end — therefore court* of 
quity usumed and now possess, concurrently 
vLth courts of law, jurisdiction in most cases 
jI' fraud. So. too, in a case of mutual ac- 
ouuta, difficult to prove without a discovery 
on oath by the parties themselves, and in 
which also there is an implied confidence tr 
.rust, courts of equity have onsemed and now 
lercise a concurrent jurisdiction, because the 
l^'gal remedy is uot perfectly adequate. 

3rd. Sometimes a e»urt of law, restrictad by 
il« fomiH, eaonot effect fully or certainly tlia 
-t'lid of iU own exclusive cogniiance of an ac- 
I iun pending before it — and to supply luoh A 
dufecl in the admininralion of justice by anch 
a tribunal, a court of equity mav, •ofaraamay 
Iw nace«f ary and consistent witli the priadpUi 
tif taw, interpose in aid of the Uw court, aad, 
by exerting its peculiar and eitraordioary 
ijuwers in effectual modes, givo efficacy to the 

Tbas. when property involved in litigation, 
in a common law nclion, is in danger of de- 
-ilruction or abduction beyond ihe Jurisdiction 
otthecour 



if, equity may, an a bill 
le allegations, enjoin (ha 



conCainiug appropriate allegationa, enjoin 
removal or aeatruclion of it — and thus alio ■ 
court of equity may compel a parly to an ae- 
lion at law to make discovery of facts material 
10 the issue, and to be used as evidence on lh« 
trial of it — and, aft«r a judgment, may compel 
a lieeovary of property subject toriecutiBD, or 
remove incuaibrancos and extinguish rmudU' 
lent liens, in subservience to the common law 
remedy by execution; but a coDrt of equity 
will not interfere in thc^e latter cases, unless 
t)ie complaining parly will sbow that ha had 
tried ineffectuatly a^m/aeiai, and Ihusehow, 
prima faeit, that t)io ordinary legal remedy il 
iiiauffleicnt — nor, as no court can lubject that 
tn eiecutian which the law has exempted, can 
n. court of equity, in aiding a common law 
court in enforcing ilaj\idgment, compel a dia- 
ouvcry, or decree the subjection to exeontion 
of properly not liable to levy and sale, accord- 
ing to common or Htatula law; a right to dia- 
ctivcry alone gives jurisdiction; and upon dis- 
ciivety a court of equity can only compel the 
producIioD of the propartyso as tobalavied 
id can thus only aid th 
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court of equity, find and seize property liable 
to execution. 

As the jurisdiction of a . court of cquit^^, as 
now established and defined, arises chiefly 
from the defoctivenoss or untuitableness of the 
prescribed remedies in a court of law — is lim- 
ited to the end of effectuating the true spirit 
and design of the law — and cannot be extend- 
ed beyond what may be comprehended within 
the genius, l>olicyi and aim of the law — it may 
be tested by three general facts. Ist. If, ao- 
cording^ to universaflaw, not inconsistent with 
the poeitire local law, there is a right but no 
remedy in a court of law, a court of c(iuity may 
take cognizance of the case, and has, of course, 
exclusive jurisdiction. 2nd. If there be both a 
right and a legal remedy, or, in other words, 
a legal risht in a particular class of cases, but 
the Ttmedj in a court of law be doubtful, or 
difficult, or inade<][uate, a court of equity has 
concurrent jurisdiction. 3rd. When, in a par- 
ticular class of cases, the legal remedy perverts 
the end of remedial justice — as, for example^ 
when judgments were rendered and enforced 
for the penalty, instead of the sum really due 
according to Uie spirit of a penal bond — a 
court of equity may interpose, and by grantmg 
appropriate relief, fulfill the object aud inten- 
tion of the law, and prevent an abuse of a per- 
verted leffal procedure. 

The omy objects of a court of equity arc re- 
ducable to this three-fold classification. 

Thus the modul difference between equity 
and law,' and the character of equitable juris- 
diction, and the objects or tests of that juris- 
diction, being eacn distributable into three 
classes, we have, not only the mystic multiple 
3, but the classic number 9 — and by adding 
the subjects of jurisdiction, equity presents, on 
its front, the sacred number 12; for the sub- 
jects of equitable jurisdiction may also be com- 
prehended in three classes — that is. Fraud, 
Aeeideni and Trutt — each understood accord- 
ing to a liberal and comprehensive import pe- 
culiar to equity, which considers fraud as actu- 
al or constructive — accident as any circum- 
stance (excepting fraud or trust) which disa- 
bles a party, in a class of cases, from obtaining 
justice by ike ordinary legal remedies — and 
Tnut SJB expiess or implied, and as, therefore, 
embracing cases in which one party holds a 
right for another, or to which another has an 
equitable claim derived from contract, result- 
ing from some voluntary act, or implied by 
law. 

The foregoing outline exhibits a very gener- 
al and coinprehensive map of the histozy and 
elements of^ that branch of jurisprudence do- 
nominated equity — and the very fact that it is 
jurisprudential shows that it is an established 
Mnd defined system of principles as authorita- 
tive and inviolable as the law of the land. 
Being engrafted on the common law, there 
may be no g^ood reason why, like other depart- 
ments of j[uri8prudencc, equity should not now 
be administered by all courts of law. "A court 
of BftUg" proceeding without form, and de- 
ciding according to one set of common law 
priiciplMi and *'% coort of L€w*' zettricted to 



prescribed forms, and deciding according to 
other principles of the same code, in the same 
country, ana with an essentially different ef- 
fect, exhibit a Hin^lar aud rather vcxatioa^ 
anomaly. In Lou isiau.*!,' where the civil, and 
not the C(»mn)ou law, prevails, there is, of 
conrso, no such distinction as that between law 
and equity — and in Pennsylvania, where 
there are no courts of equity, justice is admio- 
istered by the same court, according to botii 
equitv and law. And were this the case hdj- 
vcrsally, the almost incomprehensible distinc- 
tion between Law and Equity would not exist, 
but American jurisprudence would be under- 
stood to be a homogeneous system, operating 
equally and alike in every forum. 

However arbitrary and unauthorized mtj 
have been the first encroachments on the com- 
mon law courts^ and the modificaUons of the 
commen law itself by the cleric4Ll chancellors 
of England, there can be no doubt that the ul- 
timate result of the innovation is a very gresi 
improvement of our complex civil code, miti- 
gated and liberalized, as it now is, bv princi- 
ples transplanted into it from the civil law br 
ecclesiastical authority, and which would nef 
er perhaps have taken root in its uncongrnisl 
soil, had not the first seedK been planted and 
watered, and sheltered by the hand of vbitn- 
ry and lawless power — and thus, by cleridl 
usurpation, the k'ough and simple genius of tht 
ancient common law has been greatly refined, 
invigorated and expanded. 

But, as already suggested, there are even jet 
some anemalies in equity; and it is theienre 
not universally true, ihat a court of equity hu 
no power to decree relief contrary to the doc- 
trines of the common law. There are attate 
few cases in which, though the civil and com- 
mon law conflict, the one is administered iu t 
court of equity, and the other alone prevails in 
a court of^law. Thus, though according to th« 
common law, as inflexibly enforced in a co<cit 
of mere law, a married womau can neither 
make a valid contract with her husband, nor 
own separate property in her own independent 
right, yet in a court of equity, (the doctrines 
of the civil law there prevailing iu such cases) 
such contracts and such rights may be ncot- 
nized and enforced, — thus also, a bona fide 
sale of a chose in action, though void accord- 
ing to the common law, is valid and available 
in a court of equitv — and thus alsii, certain 
trusts, denominated executory, are consiraed 
and enforced according to the intention ctf the 
parties, though in a court of law the arbitnij 
applicaton of technical rules may give them in 
essentially different effect, 

With these and some few other similar ex 
ceptions, equity and law arc consistent sad 
identical in principle and object, and differon- 
ly m remedial power and efiect. 
" Buttliough the discretion of a chancellor i»< 
in no de^ee, personal or axbitrary, but is es- 
sentially judicial, it is nevertheless regulitcd 
by some rules and principles peculiar to •qw' 
ty — the chief of wnich are the following: » 
That he who seeks equity must first liiiMri* 
do •qiuty. Snd. niil a compUinant atf^ 
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some into court •with clean hands — ^that is, he 
unit have been fair, just and punctual. 3rd. 
rh« Tigilant onlj, and not the supine or neg- 
.igent, arc entitled to the consideration of a 
Myurt of equity. 4th. A court of equity irill 
lot •nforco a penalty, or forfeiture, or an op- 
preasive contract. 5th. A court of equity will 
loi compel a bona fide purchaser to make did- 
sor«ry, nor permit an infant to be prejudiced 
JT the ueffligeace of the prochien amy or guar- 
uan ad libem, nor take a bill for confessed 
igainst infancy. 6th. For many practical ends, 
equity considers that as done which ought to 
je done. 

7th. As already suggrtsted, whenercr, ac- 
Mjrdin^ to rational law, there is a right neither 
lecogniced nor interdicted by the Saxo-Nor- 
nan common law, a court of ejquity will up> 
lold it, and the judicial discretion of the chan- 
mUot is governed by the code of universal rea- 
um and natural right, as understood and de- 
Ined by elementary writers and eminent ju- 
rists. 

8th. Reciprocity and couscionco limit the 
liieretion of a chancellor in affording or with- 
lolding remedy in cases^espccially of concur- 
vnt jurisdiction — and the rescission and spe- 
sific execution of contracts will present appo- 
ite illustrations of this kind of equitable dis- 
sration. Thus a court of equity cannot rescind 
LO0ntract on the single ground of inadequacy, 
inless it be so gross a.spef ie to indicate 
)r«iuf— but if the party, who is most te be 
Mnefitted by an unequal executory agree- 
iMnt, sue for a specific execution of it, the 
Nmit may, on the ground of hardship alone, 
tgfase to give relief, and remit the complain- 
At to hi4 ordinary legal remedy, which, in 
.ueh a case, may be deemed all sufficient for 
1m purposes of justice contemplated by the 
ipint of the law. In such a case the chancel- 
or has no discretion to relieve a party from 
he legal obligation of a contract which was 
^oliintary and uninfected by fraud — and yet 
la should not use his extraordinary power for 
fnforcing it, when the lefi^al remecfy la deemed 
lofBeient for all the ends of full and perfect 
ostice. 

9th. When parties are in equalijure, the do- 
imdant must prevail — and when equities arc 
iqual in quality, the oldest is preferred accord- 
Dl^ to the maxim — qui prior ut tempore potior 

lOth. Kquity not only follows the law, that 
%g the prineipfee and analogies of the law, 
mi it has also adopted rules partly analogical 
ind partly peculiar respecting the limitation 
if suits by time. 

Vo statute of limitation, being, in tormH,ap- 
ilicable to suits in equity, no statutory limita- 
ioo can apply propria vigore to courts of 
iqaify. But those courts have, upon a prin- 
iiple of analogy, voluntarily adopted the stat- 
ite of limitations in all cases of concurrent ju- 
isdiction, and apply it in such cases, except- 
or in those of fraud and mistake, precisely as 
% ^plies to the concurrent remedy in courts 
jilmw. But as, in snch cases, it was adopted 



should bo so qualified as to operate justly an d 
consistently with the spirit and end of all stat- 
utory bars — and, therefore, in cases of fraud 
and mistake, in which there may be either an 
action at law or a suit in equity, time in equity 
will be computed only from the discovery, and 
not, as in a common law action, from the per- 
petration of the fraud. 

Cases of exclusive jurisdiction in equity are, 
in respect to the M>plication of the statute, 
of two classes — the nrst class embracing those 
cases in which, if there could be any legal rem- 
edy, it might be barred by the statute; as, for 
example, a superior equitable ris;ht to land, 
of which the holder of the legal title had been 
adversely possessed for 20 years after the 
equity accrued^and the second class consists 
of all those cases in which, had there been a 
legal remedj*, it would not have been subject 
to the operation of the statute; as, for example, 
an express trust or a mortgage, unaffected by 
either proof or presumption of an adverse pos- 
session in fact. In the first class, the statute 
applies just as it would against a legal reme- 
dy; but in the second class, it may operate 
and can only operate presumptively. 

When the only difference is in the form of 
remedy, the modern law will apply the statuts 
of limitations as a presumptory bar to a suit 
in equity, whenever, on the same facts, it 
would be so applied to an action in a different 
forum, if such were the remedy for the same 
cause. This is what is called the adoption of 
the statute by analogy. 

But when the statute would not have ap- 
plied effectually as a bar to a lesal, it can nev- 
er bar an equitable remedy for Uio same cause 
of suit. Tnis, too, is analogy; and the class of 
cases most fitly illustrative of this branch of 
the modern doctrine, is that of mortgages and 
express technical trusts. Let us, for example* 
take the case of a suit to foreclose a mortgage 
20 years after the debt became due, the mort- 
gagor having, all the time, retained the posses- 
sion of the mortgaged land. If an action of 
ejectment, to place the mortgagee in posses- 
sion, had been brought, the lapse of fsS) years 
would not have operated per se as a statutory 
bar — and therefore the same fact cannot so op- 
erate in the suit of equity to foreclose. But m 
both cases — and in each equally and alike — 
time would operate as a presumptive bar. The 
reason why time would not, in either case, op- 
erate as a statutory bar, is because the posses- 
sion, in its origin, was under the mortgage, and 
therefore amicable, and not adverse, unless 
proved to have become so in fad — and snch 
proof ma^ result from an ostensible possession 
in fact, in the character of owner, and not as 
mortaagor, or from a presumption of law aris- 
ing from the lapse of 20 years unexplained. 
But tnich a presumption aoes nat operate in- 
flexibly, like the statute, which can be eluded 
only by proving some exception provided for in 
Its saving clause — ^but may be repelled and 
defeated by proof of any fact inconsistent with 
the legal presunoption. 

The lapas of Sb years is now the fixed peri- 
rolvntarilyi it was bat reMonable thit it^od ot prmm fuia i^gal prctumptiap, ia ill com- 
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mon law remedies, whatever maj be the form 
of remedy or mode of relief. And, therefore, 
in an action on a bond which had been due 
more than 20 jears. though the defendant, 
could not here availably plead any statute of 
limitations — neverthcleRs, if he plead pay- 
ment, the court will instruct the jury tliat the 
lapse uf 30 years unexplained is presumptive 
proof of payment, and that, in the absence of 
any eeuntervailiug fact, they should find for the 
defendant. 

But proof of a partial payment, or of ac- 
knowledgment of the debt, or of inability of 
defendant to have paid, within the 20 years, 
may be sufficient to repel the legal presump- 
tion, and entitle the plaintiff to recover. 

So, in a suit to foreclose a mortgage, if the 
mortgagor plead payment or release, a con- 
tinued possession by him for 20 years after 
the debt became due, would, unexplained, be 
presumptive proof of the payment or release, 
and the law would then also preHumo that his 
possession had, from the time payment was 
due, been in his own right, and not as mort- 
gagor. But, as in the suit on a bond, proof 
by the mortgagee of any fact inconsistent with 
these Isgal presumptions, might be sufficient to 
repel them, and entitle himtoadecrec. 

The same principle applies to every suit in 
equity, by a benenciaiy against his trustee, 
who had been in possession more than twenty 
years. 

But in all such cases, proof of adverse pos- 
session in fact, openly and ostensibly held 
for 90 years, would make the time operate as a 
statutory, and not merely as a presumptive 
bar, however tortious nuch conversion and 
usurpation or breach of trust may have been; 
for 111 every such case, tlie party wronged 
had a known cause of suit, and from the mo- 
ment of its accrual the statute cumuiei\ced 
running; and tlie possession being adverse, and 
the only difference being in the form of isuit, 
analogy applies the limitation iu equity just 
as it would have applied as a bar to aMegnl 
remedy, had any such been appropriate. 

We may now see how material the dif- 
ference is net ween a statutory and a presump- 
tive bar, and how indiscrimiiiating and delu- 
sive are those dicta which suggest that, as be- 
tween mortgagor and mortgagee, the poi^ses- 
aion by either of these for 20 yi'ars o])erute9 as 
astatutery bar ugninst the other. 

But still, as policy and unifonnity require 
that even in such cai>es there should be sonie 
fixed rule of prescriptive limitation, courts of 
equity have, in imitation of the statutory limi- 
tation to the right of entry, adopted 2)) years as 
the period of legal presumpiton against a dor- 
mant equity; but which period, unlike the 
Seriod adopted in cases of concurrent remedy, 
ocs not, in such acase, operate inflexibly as 
a statutory bar, but only presumptively;* and 
therefore any fact that will rebut thear6ilrary 
presumption thus arising from the lapse of 20 
years, in a case of the second class, exclusiTcly 
cognizable by a court of ec^uity, will be sufn- 
cieni to defeat the primm facie bar to the suit. 

Tht fongoiog is ayerj imperfect and gen- 



eral sketch of the history and principles of 
equity in England. It exiiats and is practised 
ill mo-jt of the State* of our Union aubsian- 
tially as in Kngland. wlience, a; difTtTest 
times, and with various moditications, i: has 
been adopted 'here. No court h>td chancery 
powers in Virginia prior to 1700 — nor in New 
lork prior to 1701. And equity, ailrllini^tered 
iu some of the states by distinct coi;rts, and iu 
others by courts, like that of the Exchequer iu 
England, combining both legal and equitable 
powers — was not matured into a well defined 
system in any of the United States sooner than 
about the close of the last century. Bui bein^ 
now established on principles of uuivur^u 
reason and justice, which areinllnite and eter- 
nal, and as expansive as the destiny of rata, 
it will progressively impn»ve and be improved, 
and assimilate and be assimilated, until there 
shall be but one law. iu name, in substance 
and in practice — and especially in this our 
land of intellectual independence, where the 
science of jurisprudence, as well as wvery 
branch of practical knowledge, may find iu 
most congenial soil and vivifying sun, and 
where the coming generation may achieve and 
enjoy the noblest of the many moral tri- 
umphs of our race. 

The vexatious delays and uncertainty to 
which litigants are generally subjected in 
courti« of chancery, are not ascribable to any 
defiHJtiveness in the principles or peculiarity 
in the|doctrines of equity, but result altogether 
from the unsuitable organization of most uf 
those courts, and the loose practice which gen- 
erally characterizes them. And whatever utay 
be the excellence of theon>tic equity, practical 
equity must ever be liable to just critici>[n 
without some essential improvement in nrgrini- 
zation. As long as our Circuit CourU in Keu- 
tucky shall continue to exercise, by di-jiinct 
remedies, the powers of Judges both\»f eqiii'.y 
and strict common law, suits in chancery viil 
be protracted, neglected, defectively prepared, 
and of courss, often and almost always errone 
ously decided. Nevertheless, with all our prac- 
tical defects, which could be easily rviui'died— 
equity is, in many respects, even here emi- 
nently usi>ful; and we cannot doubt the day ^ 
not far distant when, by prpj)€r reform iu i:? 
administration, it will be made in praciia 
what it is in principle — the mo*t just, etficier.i 
and rational branch of the coiurnon law. 

It will appear from the foregoing sketch »if i 
mure mitline of equity, that it is lav* and ju! 
tice in a peculiar and rational sense — law i:. i:> 
spirit, and justice in its essence — not thr sbjh 
mum jus of the letter of the law, which, lii^ 
that of the gospel, killeth, and which \he:^\ 
fore is often tumma injurim, but that regula:«: 
and enlightened justice which is the basi^o- 
all happiness, and which, therefore Cicero i= 
liis offices, declared to the "omnium dnnin^ti 
regina virtutum/' "the mistress and quo«D ■ 
all the virtues. And it will be seen also thi' 
equity is not new what it once was in the dftvs 
of Aristotle, of Papinian, of Grotius, or t^ti 
of Bacon— the personal "diseretion of a goou 
mm" or the cerreetriz of Ihtt in which ^ 
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eoDBequence of its uniyerMlitr, is de- 
— ^but that it is mere nearly what 
one defined it to be, "the soul and spir- 

law/' and by which "positiTe law is 
m1, and rational law is made." And, 
iT, it will become manifest that equity, 

practised in England and in these 
las neTer been exactly defintd by any 
it or jnris^ and is not, eTen now, easi- 
ed, though itmay be well understood." 

f be here also perceived how — through 
iciples of her civil code, blended with 
mon law by courts of equity — fallen 
ill continue to maintain by her reason, 
snsive and indestructible empire for 
M ages after the destruction of all the 
id more preteudiQg monuments of her 
san glory, or imperial power and mag- 
m. 

etn it escape observation that — ^with 
option only of the christian religion^^ 
M the best friend that tooman has, or 
1. It does not, like the gothic common 
itroy the separate legal existence of the 
merging it in Uiat of her husband — 
ce coverture a state of vassalage^nor, 
» the civil law, give to wives incon- 
ri^hts and injurious authority — but it 
a just and rational extent, protect mar- 
QUen in their personal identity, and in 



the enjoyment of property and of mental inde- 
pendence. 

But we must not forget that equitj— vast 
and useful as it must be admittedf to be-^ 
only one of the many streamlets that contri- 
bute to the shoreless reservoir of universal 
law. Bven equity, and the more technical and 
aacient common law combined are, to the great 
ocean of all law, but like our noble riven, 
Mississippi and Missouri, whose commingled 
volumes — limpid and turbid — ^thou|^ leog 
distinguishable, are destined to a morepvfeet 
union and identity in the conUnaed fl6ir of 
one majestic stream bearing itMHkedcent con- 
tributions to the bosom of uie great deep. 

And thus it is evident that, wherever the 
Anglo-Saxon tongue is spoken, modem Eng- 
lish equity is among the most useful of the de- 
ments of that copious system of civil jurispru- 
dence, which is the rule of civic right and du- 
ty — the mother of all other arts and scieneeep- 
tne upholder of order and liberty — the comer- 
vator of peace — ^the creator and preserver of all 
the social relatioas — ^the guardian ansel o( the 
most endearing charities of domestic life— Uie 
tutelar divinity that guards infancy, weak- 
ness, and innocence — and without the protec- 
tion of whose strong panoply this earth would 
be a wilderness, our whole race savages, and 
our moral world itself a cheerless, tneiypi^ 
hopeless waste. ^Ut ■ 
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Lexington, Nov. 27th, 1838. 
Sir — We, the undersigned, having been appointed by the Law Clan 
of Tranaylvania University, a committee to wait upon your honor, re- 
spectfully request » copy of your Introductory Lecture for publication, 
believing it to be a just and able eulogy on the life and public serricei 
of the late Hon. John Boyle. 

Respectfully, your ob't servants, 

f WILLIAM T. BARBOUR, 

WM. R. CARRADINE, 
WM. H. ROBARDS, 
M|| M. R. SINGLETON, 

Hon. Gsokgb Robbrtson, CommitUe, 
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Lexington, Nov. 28th, 18S8. 

Gentlemen — Thanking you and the Law Class for your kind sent! 

ments, I commit to your discretion and disposal the Introductory Le^ 

ture, a copy of which you have requested for publication. 

Yours ^ respectfully, 

G. ROBBRTSON. 
Messrs. Barbour, Carradine, Robards, Singleton. 
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[t ii the ttcred duty of eyenr reneration to 
iMire faithful memorials of Uie character 
d conduct of its distinguished men. The 
mmjot the illustrious dead should nerer 
lost in the oblirion of time. Bioffraphy is 
I Mul of history. The maxims ana motives 
d destinies of prominent men» as exemplified, 
m age to age, in the moral drama of our 
)•, constitute the elements of historic philos- 
1^, and impart to the annals of mankind 
or only practical utiliUr. When, and only 
wn, illustrated by the life of an eminent man, 
tiM or vice, knowledge or ignorance, thus 
nonified, is seen and felt as the efficient 
ler of the moral world. The lives of con- 
ienoBS men help to characterise their day 
1 country, and, like sign boards on the 
^h-ways and the bye-ways through the wil- 
iMts of human ankirs, tell the oewildered 
grim where he is going, what way he thouU 
and the weal or the woe of his journey's 
1. 

fere, with trembling hand, the gifted Bums 
Jita to tho ruin and despair which lie in 
bosh on the broad and Toluptuous turnpike 
which his noble genius was driven to des- 
otion — ^here sits the cold bust of the captive 
poleon, scowling on the iron railway, where 
steam-car of unrighteous ambition, explo- 
g with a tremendous crash, shivered all his 
antic hopes and projects of power — and 
6, too, itands tho ^od-lika statue of our 
jhington, consecrating the straight and 
row pathway of virtue, which leads the 
Mat man to everlasting happiness, and the 
« patriot to immortal renown— and here, 
rr where, we see exemplifications of the 
jtT of worldly riches, the wretchedness of 
\Mb ambition, the usefulness of industry, 
; eharity, and self-denial, and blissfullness 
soltivated faculties, aid of moderation in 
oar desires and enjoyments. 

"he lessons, thus only to be usefully taught, 
practical truths echoed from the tombs of 
Ad generations in Uie mother tongue of all 
ikind. 

•reece, and Rome, and France, and England, 
6 honored their dead and contributed to 
stock of useful knowledge among men by 
>hic memoirs of their conspicuoas Fhiloso- 
n. Heroes; Statesmen, and Bards. And 
taich's parallel Biographies of Qreeks and 
aaos, and Johnson's Lives of the British 
t»— scholastic as the one, and garrulous as 
other must be admitted to be— are among 
BQoat valuable of the repositories of practt- 

wiidooD' 

■til is in our age of rectified reason and 
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enlightened liberty that the lives of the virtu- 
ous great who have lived and are buried in our 
own America, would exhibit the moat attrac- 
tive models of the virtues which made them 
and our country great, and which alone will 
ever ennoblo and bless the nations and coun- 
tries of tho earth. 

The Anglo- American Heroes and Statesmen, 
from the Pilgrim Band of Plymoth Rock to 
that more illustrious group signalixed in onr 
memorable revolution, stand out in bold relief 
on the column of histoiy; and the humbler, 
but not less noble pioneers and hunters of Ken- 
tucky, and the primitive founders of the great 
social fabric of this blooming valley of Uie 
West, have left behind them monuments aore 
enduring than storied urns or animated busts. 
But the personal history of most of these no- 
bles of their race is yet told only bv the tongue 
of tradition. And the story of the deeds of 
many of them is, even now among ourselves, 
listened teas romance. 

Our own favored Commonwealth, though 
young iu years, is venerable in deeds. Ken- 
tucl^ has been the theater of marvelous 
events and of distinguished talents. 

Though not more than 68 years have run 
since the first track of civilisation was made 
in her dark and bloody wilderness, yet she 
has already had her a«e of chivalxy, her age of 
reason ana religion, lioerty and law. She haf 
her battle-fields as memorable, and almost as 
eventful as those of Marathon or Waterloo— 
and she has had heroes, orators, jurists and 
lawgivers who wo^ld have been conspioooQS 
in any age or country. But neither biography 
nor general historv nas done justice to tntir 
memories. Most of that class of them, whose 
lives were peaceful and whose triumphs were 
merely eime, have been permitted to slumber 
under our feet without either recorded eulogy 
or biographic memorial. 

The memory of the Nicholases, the Breekin- 
ridges, the Browns, and the Murrays, the Al- 
lans and the Hugheses, the Talbotts and the 
Bledsoes, the Daviesses and the Hardins, the 
McKees and the Andersons, the Todds, the 
Trimbles and the Boyles^ of whom, in their 
day, Kentucky was justly proud, should not 
longer remain thus unhonored and unsung. 

Influenced by a strong sense of personal and 
public obligation, wo will now attempt U 
sketch a brief outline of one of these our dopar- 

Among the honored names of Kentucky, 
J§kM Bowie, once Chief Justice of the SUte, is 
doservMly conspicuous. Modest and uam- 
tendiDg. his storling merit aloM tlevatid mm 
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from humblo obscurity to high places of public 
trust which he filled without reproach, and to 
a still more enviable place in public confidence 



ho married in 1797, about tho commencement 
of his professional career. His wife's estate 
did not equal in value $1,000, and his own pat- 



and esteem which but few men ever attained, rimony was himself alooc, just as he vac 
and none ever more deserved. Though his i With those humble means he l>ought an oui- 
wholc career was peaceful and unaspiring, his i lot in Lancaster, Garrard county, on which, iu 
life, "take it all in all," domestic and public, ' 1798, he 



pui 
exhibits a beautiful model of an honest man, 
a just citizen, a patriotic statesman, and an en- 
lightened jurist. Tho example of such a man 
is worthy of imitation by all men living or to 
come— and the memorials of such a life must 



e built a small log houst*. with only rxro 
rooms, in which, not only himself, but thrw: 
other gentlemen, who successively foUowcd 
him as a national representative, and oue c:' 
whom also succeeded him in the Chief -Justice- 
ship of KentucW, began the sober business of 



be interesting to all good men, and peculiarly I conjugal life. There he lived happilv ar.d 
profitable to the young who desire to be useful ! practiced law successfully until 1805, when. 
and honored. ! being unanimously called to the House of 

John Boyle* 9 gcnoalogy cannot be traced | Representatives of the United States, he settled 



through a long line of ancestry. He inherited 
no ancastral honors, nor fortune, nor memorial. 
Like most of tho first race of illustrious Ken- 



on a farm of 125 acres, near Lancaster, whnv 
he continued to reside until lell, when t« 
moved to a tract of land in tho same county, & 



tuckians, descended from a sound but humble I part of which had been recently given to nim 



■took, he was the carver of his own fortune, 
and tho ennobler of his own name. His only 
patrimony was a vigorous constitution, a sound 
head, a pure heart, and a simple, but virtuous 
education. 
He was bom October 28th, 1774, in Virginia, 



by his father, and whore he lived, in cabin«, 
until 1814, when he bought and removed to 
the tract in Mercer on which his wife had 
been roared, and where he continued to reside 
until his death. 
Here let us pause a moment, and, from the 



at a place called "Castio Woods," on Clinch eminence to wnich the people spoutaneocslj 
River, in the (then) county of Bottetourt, now elevated the isolated and unambitious Bovle, If. 
Russell or Tazewell; and in the year 1779 was us look back on the humble pathway which led 
brought to Whitley's Station in Kentucky, by i him so soon to the enviable place He occupied 
his father, who immigrated in that year to try jin the affections of those who knew him fins 
his fortune in the wild woods of the west — 
and who, like tho mass of early adventurers, 
reared in the old school'of provincial simplici- 
ty and backwoods equality, was a plain, blunt 
man of independent spirit. The father first 
"settled" in Madison county, but afterwards 
moved to the county of Garrard, whcro he 
lived on a small estate until his death. 

Of the early history of the son, we have 
heard nothing signal or peculiar. In his days 
of pupilage, a collegiate education was not at- 
tainable m Kentucky. And those who, like 
him, were poor, were compelled to be content 
with such scholastic instruction as might be 
derived from private tutors and voluntary 
country schools. 

Emulous of such usefulness and fame as can 
be secured only by moral and intellectual ex- 
cellence, he eagerly availed himself of all the 
means within his reach for improving his mind 
and cultivating proj^er principles and habits. 
After acquiring an elementary English educa- 
tion, he learned the rudiments of the Greek 
and Latin languages and of the most useful of 
the sciences, in Madison county, under the tu- 
telage of the Rev. Samuel Finley, a Presbyte- 
rian clergyman of exemplary piety and patri 
archal simplicity. Witb this humble prepa- 
ration, havmjg chosen the Law for his profes- 
sional pursuit, he read Blackstone's Commen- 
taries and a few other elementary and practical 
books under the direction of Thomas T. Davis, 
then a member of Congress, whom he succee- 
ded, and who resided in the county of Mercer, 
in the neighborhood of Jeremiah Tilford, a 
plain, pious and frugal farmer, with whom the 
pupil Doarded, and one of whose daughters, 
(Sumbetb,) a bdautiful a&d excellent woman, 



and best, and not one of whom ever faltered is 
his confidence and esteem. 

Without the adventitious influence of wcallh, 
or family, or accident, and without aity of the 
artifices of vulgar ambition or selfish preteu- 
sion, he was, as soon as known, honored with 
the universal homage of that kind of cordi&l 
respect which nothing but intrinsic and unob- 
trusive merit can ever command, and which 
alone can be either gratifying; or honorable tu 
a man of good taste and elevated mind. It 
was his general intelligence, his undoubted 
probity, his child-like candor, his scrupuloue 
nonor and undcviatiug rectitude, which aIoD« 
extorted — what neither money, nor office, dot 
'flattery, nor duplicity, can ever secun^— thr 
sincere esteem of all who knew him. And fo 
conspicuous and attractive was his unostbiitt- 
tious worth, that, though he rather shunned 
than courted oflicial discinction, it sou^hthim 
and called him from his native obscuriiy and 
the cherished privacy of domestic enjovmeot. 
His education was unsophisticated andf prac- 
tical. He learned things instead of nama, 
principles of moral truth and inductive philos- 
phy instead of theoretic systems and scholar 
tic dogmatisms. His country education pre- 
served and fortified all his useful facahirf. 
physical and moral — his taste was never per- 
verted by false fashion — his purity was net«: 
contaminated by the examples or seduced hj 
the temptations of demoralizing associatiosj 
Blessed with a robust constitution, his habin- 
al industrv and "temperance in all thio^' 
preserved his organic soundness and promoted 
the health and vigor of his body and nis mind- 
What he knew to be right he always practised 
i— and that which ho fut to be wroog ht iir^ 
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riably avoided. In his pursuit after kowlcd^ 
his sole objects were truth and utility. In his 
social intercourse he was chaste, modest and 
kind — and all his condoct, public and private, 
was characterised by scrupulous fidelity, im- 
partial justice, and an enlightened and liberal 
spirit of philanthropy and oeueficence. Self- 
poised he resolutely determined that his des- 
tiny should depend on his own conduct. Ob- 
servant, studious, and discriminating, what- 
erer he acquired from books, or from men, he 
made his own by appropriate cogitation or 
manipulation. And thus, as far a«i he went in 
the career of knowledge, he reached, as if per 
•cton, the end of all learning — practical truth 
and utility. 

Panoplied in such principles and habitudes, 
his merit could not do concealed. In a just 
and diHcemins^ community, such a man is as 
sure of honorable fame as substance is of shad- 
ow in the sun-li^ht of day. And have we not 
hire a striking illustration of the importance 
of right education and self-dependence? Prop- 
er education is that kind of instruction and 
discipline, moral, mental and phyi^ical, which 
will teach the boy what he should do and 
what he should shun, when he becomes a man, 
and prepare him to do well whatever an inteU 
lieent and upright man should do iu all the 
raations of social and civil life; and any sys- 
tmm of education which accomplishes either 
more or less than this, is so far imperfect, or 
preposterous and pernicious. But, after all, the 
best schoolmasters are a mediocrity of fortune, 
and a country society, virtuous but not puritan- 
ical, religious but not fanatical, indpendent but 
not rich, fnigal but not penurious, free but not 
licentious — a society which exemplifies the 
harmony and value of industry and morality, 
republican simplicity and practical e^ualit^. 

Keared in such a school, and practically in- 
structed in the elements of useful knowledge, 
a man of good capacity, who enters on 3ie 
business of life with no other fortune than his 
own faculties, and no other hope than his own 
honest efforts, can scarcely fail to become both 
useful and great. But he who embarks desti- 
tntc of such tutilage or freighted with heredi- 
taij honor or wealth, is in imminent danger of 
being wreckctl in his voyage. Fortune and 
illustrious lineage arc, but too often, curses 
rather than blensln^s. Tlie industry and self- 
denial, which arc indispensable to true moral 
and intellectual greatness, have been but rare- 
ly practised without the lash of poverty or the 
incentive of total self-independence. And the 
9on who cannot make fortune and fame for him- 
self, will not be apt to increase or even to keep 
inherited wealth and reputation, however boun- 
teonslv thev mav have been showered on his 
early manhood. Parents should, therefore, bo 
solicitous to educate their children in Roch a 
manner a-; to mako them healthful in body 
and mind, and to enable them to be useful and 
honorable, without extraneous wealth, which 
Is but too apt to paralyze or ensnare the victims 
of THirvertcd bounty, and indiscriminating af. 
reetion. 

John Boyle, rightly reared aid unincum 



bered by patrimonial trash, started the jjonmej 
of life alone and on foot---hi8 own mmd his 
onlv guide, his own conduct his only hcpe; 
ana though there was nothing strikingly mi- 
posing in the character of his mind or in his 
manners, but few men on earth ever reached 
his eaithly goal of honor by a straiehter or 
smoother paUi. Durin? his short professional 
career, he was eminently just ana faithful to 
his clients; and thougV his elocution was 
neither copious nor ^ceful, he was extensively 
patronized. For this success he was indebted 
altogether to his intelligence, integrity and 
fidelity. But with much business-— his fees 
bein^ low, and not well collected— he made 
but little money. He acquired, however, that 
which was far more valuable— the reputation 
of an enlightened and "an honest lawyer." 

Translated from the forensic to the political 
theater, he declined altogether the practice of 
the law. In the national legislature he acted 
with the Jeffersonian and then dominant party. 
And though not a speaking member, he was 
vigilant, active and useful, and his disinter- 
ested patriotism, amiable modesty, unclouded 
intelligence and habitual candor, soon exalted 
him to an enviable reputation. If there be any 
valid objection to his political course, it is this 
only — that, aCTccing, as he generally did, with 
a party armea with power and flnsned with a 
recent and great victory in the downfidl of an 
opposing and previously governing party, he 
was more of a partisan than perfect justice or 
abstract truth would alto^ther have approved. 
But this aberration, which could not have been 
easily avoided, was, in his case, as venial and 
slight as it ever was in the case of any other 
man who ever lived. He did not "jgive up to 
party what was meant for mankind' —nor was 
ne intolerant, proscriptive or factious, or ever 
influenced by any selfish or sinister motive. 
And if, when he co-operated with his pcditical 
friends, he ever erred, the ardor of his patriot- 
ism and the unsuspecting confidence of h^ 
own honest mind induced him to believe, at 
the time, that his party was right. But he 
was never charged with insincerity or obliquity 
of motive. And his character was always 
blameless in the view even of those who <ud 
not concur with him in opinion. 

If as much could bo as truly said of more 
modern partisans, our country would be blessed 
with more honor and tranquility than ean be 
admitted to prevail in this our aay of comi>a> 
rative intolerance and intellectual prostitu- 
tion. 

Having no taste for political life, and finding 
moreover, that the duties of a representatiye in 
Congress were incompatible witn his domestic 
obligations, he had soon resolved to retire tnm 
the theater of public affairs and devote himself 
to his family and his legal profession. But 
such a man as John Boyle cannot always dis- 
pose of himself according to his own per^mal 
wishes. His constituents re-elected him twiee 
without competition . And we have heard that 
Mr. Jefferson, who justly anprsciated his worth, 
offered him more than one federal appointment, 
which either his difiidence or his romtntio tt- 
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iackment to his famihr aud home induced him 
to decline. But in March, 1809, Mr. Madison, 
among his first official acts as President, ap- 
pointed him, without his solicitation, the first 
GoTernor of Illinois. This being, as it cer- 
tainly was, prospecti?elr one of the most im- 
portant and lucratiye of all federal appoint- 
ments, and his domestic duties haring oecome 
still more and more importunate, he was in- 
clined to accept the proTincial Goyemorship — 
and did accept it provisionall j. But, on his re- 
turn to his familj[, he was invited to elect be- 
tween the territorial office and that of a Circuit 
Judge, and also of an Appellate Judge of 
Kentucky, both of which latter appointments 
had been tendered him in anticipation of his 
retirement from Congress. And though the 
salary of Appellate Judffe iffas then only 
$10(IU, and the duties of the office were pecu- 
liarly onerous, yet, his local and personal at- 
tatchments ana associations prevailing over 
his ambition and pecuniary interest, he took 
. his scat on the Appellate bench of his own 
State on the 4th of April, 1809— and Ninian 
Edwards, the then Chief Justice of Eleutucky, 
solicited and obtained the abdicated procon- 
sulship of Illinois. 

The election thos made by Boyle affords an im- 
pressive illustration of the cast of his mind and 
his affections. Illinois was obviously the bet- 
ter theater for an ambitious or avaricious man. 
Bat he was neither ambitious nor avaricious. 
His own domestic happiness and social sympa. 
thiec prevailed over every other considsration. 
And at last, perhaps his decision was as pni- 
dent, as it was patriotic. His Judicial career, 
for which he was peculiarly fitted, forms an 
interesting epoch in the iurisprudence of the 
west — and he could not have left to his chil- 
dren a better legacy than the fame he acquired 
as Chief Justice of his own beloved Common- 
wealth— to which high and responsible office 
he was promoted on the 3d of April, IblO, 
and which he continued to hold until the 8th 
of November, 1896. 

When first called to the bench of justice his 
legal leamine could not have been either ex- 
tensive, ready, or very exact. But he pos- 
MS<3ed all the elements of a first rate judge, as 
time and trial demonstrated. He soon became 
a distinguished jurist. His le^id knowledge, 
though never remarkably copious, was clear 
and scientific. Many men had read more books, 
but none understood better what they read. 
His law^ library contained only the most com- 
prehensive and approved volumes — and those 
lie studied carefully, could use readily, and un- 
derstood thoroughly. With the elements of the 
common law and. the philosophy of pleading, 
he appeared to be perfectly acquainted. 

His miscellaneous reading was extensive — 
and in mental and moral philoMphy and po- 
lite litrature, his attainments were eminent. 
His colloquial style was plain and unpedantic, 
but fluent chaste find perspicuous; and his style 
of writing was pure, graceful and luminous. 

Though his percepiions were clear and quick, 
yet he was habitually cautious in forming his 
jvdioial opinions. It was his maxim that a 



Judge should never give an opinion until he 
had explored aU the consequences, direct and 
collateral, and had a well considered opinioo 
to give. His associates on the bench, and ths 
members of his bar always felt for him perfect 
respect, and manifested towards him a beeoD- 
ing deference. His reported opinions an 
equal, in most, if not in all respects, with 
those of any other Judge, ancient or modem, 
and will associate his name, in after timts, 
with those of the Hales and the Eldnu of 
England, and the Kents and Marshalls of 
America. 

In politics, also, he was enlightened tod 
orthodox. In his more matured and tranquil 
season of life, he repudiated some of the theo- 
ries of his earlier and more impassioned days 
— and in American politics, he was, long be- 
fore his death, neither a centralist, nor a cod- 
federationist — a democrat nor an aristocrat— 
but was an honest and liberel republican, na- 
tional as far as the common interests of tKe 
people of the United States were concerned, 
and local, so far as the municipal concerns of 
each State were separately and exclusively in- 
volved. He was a friend to that kind of liber- 
ty and equality which are regulated by intelli- 
gence and controlled and preserved by law— 
and was a foe to demag(^uery , ignorance, li- 
centiousness, and jacobinism. 

But it was as a jurist that he was most dis- 
tinguished. And as an illustration of his is- 
fluence, as well as rare modesty and public 
spirit on the bench, wc may notice the signal 
fact that, iu his whole judicial career, during 
a portion of which, about §00 causes were 
annually decided, he never, but once, dissen- 
ted from the opinion of the court, and then he 
magnanimously abstained from intimating 
any reason against the judgment of the ma- 
jontv, lest he mi^ht impair the auUiority of 
the decision whicn, until changed by the court, 
should, as ho thought, be deemed the law of 
the land. 

The only objection to him as a Judge, which 
we ever heard suggested, was that, in the opin- 
ion of some jurists, he adhered rather more 
rigdly to the ancient precedents and technical- 
ities of the common law than was perfectlv 
consistent with its progressive improvemciits 
and its inadaptableneas, in some respects, lo 
the jB^enius of American institutions. But this 
criticism, though it may, in some alight deffree, 
have been just, should not detract much from 
his superior merit as an Appellate Judsc. 
So far as he misapplied any doctrine of the 
British common law to cases in this country 
to which the reason for it in England do« 
not apply here, he certainly erred. But such 
a misapplication was jurely, if ever, made by 
him .And for not extending or improving the 
American common law, he was not justly ob- 
noxious to censure. It is safer and more pru- 
dent to err sometimes in the recognition oi si 
established doctrine of the law, uian to mab 
innovation by deciding upon principle againit 
the authority of judicial preoedents. And 
though one of the most valuable qualities d 
Vthe common law is its peculiar mallial 
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in consequence of which, it has been greatly 
improTea from age to age b^ judicial modin- 
cations corresponding with its reason And the 
spirit of the times, jet the Judge who leaTes it 
as he finds it is at least a safe depository. 
Such a Judg* was John Boyle. He was 
nsither a Mamsfield nor a Hardwicke — ^hewas 
more like Hale and Kenyon. If he did not 
improye, he did not mar or unhinge the law. 
But, not leDf before he commenceid his judi- 
cial career, the Legislature of Kentucky, as if 
to seal up the common law as it was under- 
stood on the 4th of July, 1176, and to hide it 
from the light of more modern reason and im- 
provement shed on it in the land of its birth 
—interdicted the use — in any court in this 
Slate— of any post revolutionary decision by a 
British court. And that proscriptire enact- 
ment was scrupulously observed by Judge 
Bojle. So far as it was observed — however 
ilijuriously — the fault was not so much his as 
tliat of tne legislative department. But it is 
imposaible, altogether, to proscribe enlight- 
floaed reason, whether foreign or domestic, an- 
cient or modern, British or American. And 
now. Judges more bold, but perhaps less 
prudent, virtually disregard the legislative in- 
terdict, by consulting British decisions since 
'TS — not exactly as authorities, but as argu- 
ments to prove what the common law now is, 
and ever should have been held to be, here as 
well as in England. 

Ko man, however, of his day, contributed 
mere than Judge Boyle conti'ibuted to estab- 
lish the proper authoritativeness of judicial 
decisions, to elevate the true dignity, and to 
inspire confidence in the purity of the iudicia- 

a department of the Gk)vernment, ana to sct- 
, on the stable basis of judicial authority, 
tlie legal code of Kentucky. Truly he was — 
to his own State— what Edmund Pendleton 
Wat to Virginia, and John Marshall to the 
United States — the Palinurus of our lawj^ers 
and our judges. And a more houcst and faith- 
ful pilot never stood at the helm of jurispru- 
dence. A careful review of his many judicial 
acts, as published in our State Reports from 
1st Bibb to 3d Munroe, including fifteen vol- 
umes, will result in the conviction that he was 
equalled by but few Judges and surpassed l^y 
still fewer of any age or country. Such an 
analysis cannot be here attempted. 

But, for the purpose of illustrating his official 
firmness and| prudence, we will cursorily no- 
tice a few only of his decisions: 

Ist. In the year 1813, the question whether 
a merely legal or constructive teizin was suf- 
ficient for maintaining a "Writ of Right'' came 
vp, for the first time, for decision by the Court 
ct Appeals of Kentucky. Few questions 
could nave been more interesting or eventful 
— respecially as some of the best lands in our 
Btate, whicn had been improved and occupied 
for many years by our own citizens under titles 
deemed good by them, were claimed under dor- 
maat, though superior titles held by non-rcsi- 
deats, and the ultimate assertion of which dis- 
turbed the tranquility of our society and im- 
paired the secuntj ox meritorious occupants of 



our soil. If an actual seizin, or personal 
entry, or pedis po$se$9io, were indispensable to 
the maintenance of a writ of right, many of 
the claims of non-residents could not nave 
been successfully asserted against an adversary 
occupant who had been possessed of the land 
more than twenty years. But if a constructive 
seizin, resulting from a perfect title, were 
alone sufficient to support a "writ of right," 
many non-resident claimants, who would oth- 
erwise be remediless, ihight evict the occu 
pants in that species of action, which could be 
maintained on the demandent's own seizin 
within thirty years, and on that of his ances- 
tor within fifty years, even though he had nev- 
er been on the land. In an opinion written by 
Chief Justice Boyle, and reported in 3d Bibb, 
(Speed vs. Buford,) our Court of Appeals 
decided that, according to the common law, 
actual seizin was indispensable to the mainte- 
nance of a "writ of right.'' A petition for a 
rehearing having been ^ranted Dv the Court, 
the Supreme Court of the United States, be- 
tween the panting of the rehearing and the 
final decisioa upon it, unanimously decided, 
in the case of Green vs. Liter, that mere legal 
seizin, resulting from a perfect title, was suffi- 
cient to maintain a "writ of ri^rht." But, as 
that decision, though conclusive m the case in 
which it was rendered, was not controlling 
authority for the State Court on a question de- 
pending on the State law, and as to which the 
rTationS. Court could not reverse or revise the 
judgment of the highest Court of Kentucky, 
Chief Justice Boyle, as much as he respected 
the tribunal which rendered it, and anxious as 
he undoubtly was for harmony and uniformity, 
still clearly adhering to his first opinion, firm- 
ly, but temperately and respectfully reasserted 
and maintained it by affirming the coincident 
judgment of the inferior court, even though 
Judge Logan, his only colleague on the bench, 
in that case, receded and yi^ded to the opin- 
ion of the Supreme Court of the Union. And 
the decision, thus given by Boyle alone, has 
never since been overruled. 

2d. Though Chief Justice Boyle had been 
inclined to the opinion that the Bank of the 
United States was unconstitutional, yet, after 
the Supreme Court of the United States had 
decided unanimously that it was constitution- 
al, he acquiesced and recognized the authori- 
tativeness of the opinion of the National Court 
on a national qustion. 

3d. Neveitheless, although a majority of 
the Jud^s of the Supreme Coart of the IJnion 
had decided, in a solitary case, that the Ken- 
tucky statute ef 1812, for securing to honajide 
occupants a prescribed rate of compensation 
for improvements before they could be evicted 
by suit, was inconsistent with the compact 
between Virginia and Kentucky, and there- 
fore unconstitutional — Chief Justice Bojle, 
with the concurrence of his associates, main- 
tained the validity of that protective enact- 
ment. And the aoctrine thus settled by our 
State Court has never since been disturbed. 

In this instance — ^being clearly of the opin- 
ion that the compact guaranteed only the tides 
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to land according to the laws of Virginia tin- 
der which they had been acquired, and did 
not restrict, lu any manner, the authority of 
Kentucky over the remedies for asserting them, 
and that the occupant law did not impair the 
obligation of any contract our distinguisned Ch. 
Justice did not Veel bound or eren permitted to 
surrender his own judgment to the conflicting 
judgment of a mere majority of the Judges of 
the Supremo National Court in a single case 
and never reasserted by all the Judges, or 
cTen a majority. And, in thus acting, he ex- 
hibited, in a beconiiuff manner, his own firm- 
ness and purity, whilst he did not manifest 
auy unjustifiable obstinacy or want of due res- 
pect for the opinions of a majority of the fede- 
ral Judges on a national question. Had Boyle's 
opinion been indefensible, the fair presump- 
tion is that it would have been overruled; and 
the fact that it has never been disturbed is ev- 
idence, almost conclusive, that it was right. 
And thus he and his colleagues, bv their trm- 
ness and intelligence, maintained th9 sover- 
eign rights of their own State, without any 
dereliction of oflicial authority. • 

4th. The only other case to which we shall 
here allude, is the memorable one arising out 
of a series of legislative enactments, designed 
for the relief of debtors, and therefore charac- 
terized as the "relief system.'' Having char- 
tered a bank denominated ''the Bank of the 
Commonwealth," the notes of which — as the 
natural consequence of deficient capital — were 
constantly fluctuating in value, and once sunk 
to less tlian 50 per cent, of their denominated 
worth — the Legislature, among other subsidary 
enactments, passed an act for prolonging, 
ft-om three months to two years, the right of 
replevying judgments and decrees on con- 
tracts, unless the creditor would agree to ac- 
cept, at its nominal value, the depreciated 
paper of that Bank. 

That act, as well as the general sy-itcm of 
legislation which it consummated, was popu- 
lar. And the minority, oppased to the whole 
system as inexpedient, uujust and unconsti- 
tutional, was, of course, denounced as aristo- 
crats, federalists, Shylocks. When the antag- 
onist parties, denominated "relief" and"an- 
fci-relief," had become greatly excited, and the 
subject of their division had silenced every 
other common topic of party discussion, and 
produced txtrcme discord — Chief Justice 
Boyle, and his associates of the Court of Ap- 
peals, at the fall terra, 1823, decided unani- 
mously, in the cases of Blair f< al. vs. Williams, 
and 0^ Lapslcy vs. Brashears et al. reported in 
iih Littell, that the two year«* replevin statute, 
in its retroactive operation cm contracts made 
prior to the enactment of it, was repugnant to 
that clause of the federal constitution which 
declares that no State shall pas«t any act "im- 
pairing the obligation of contract's." That 
decision wa«?, as might have been expected, 
very offensive to the dominant party in the 
State — and the appellate Judges were de- 
nounced as "tyrants, usurpers. Kings." Cor- 
rapt motives were imputed to them by many 
partisans — ^their authority thus to annul or 



disregard a legislative act was derided by 
some, and the correctness of their decision 
was confidently assailed by all or nearly sll 
of the "relief party." During the first ses- 
sion (1823-4,) after the date of the decision, 
a majority of the Legislature, but not ftea- 
thirds, aaopted resolutions condemnatory of 
the Chief Justice and his colleagaes, and csll- 
ing on the Governor to remove them from of- 
fice; which were prefaced by a long "prmm- 
ble" assailing their decision as unauthorized, 
ruinous and ansurd. That attempt te intiini- 
date and degrade the court harins^ failed, thi 
same pai-ty, still greatly ascendant, deter- 
mined, at the next session, to remove the 
Judges from office by abolishing the Court of 
Appeals, established oy the constitution, snd 
suDStituting a "new court" by a statute enti- 
tled the "re-organizing act." Under that set 
other persons were commissioned as the appel- 
late Judges, opened court, and attempted to do 
business. But the act being resisted by "the 
old Judges" and the party which sustained 
them , a judicial anarchy ensued, and both par- 
ties appealed to the only ultimate arbiters of 
such a conflict — the people at the polls. Here 
a firreat civil battle waste be fought ; a battle in 
which the constitution of Kentucky was the 
stake, and on the issue of which that funda- 
mental law was either to triumph or to fall, 
perhaps forever. It triumphed. The people 
unfurled its white banner and inscribed on it, 
with their own hands, in new and indellible 
colors, "supreme law" — saered and inviolable" 
— "and farabove the transient passions of par- 
tizan strife." 

The radical and decisive objection to the 
constitutionality of "the re-organizing acl" 
was, that, as the constitution expressly ordain- 
ed and established the Court of Appeals, no 
legislative statute could abolish it; and that, 
therefore, as the same tribunal instituted by 
the con .stitution still existed, 'the old Judges,* 
who, by an express provision of the same con- 
stitution, were entitled to hold their office! 
during good behavior and the continuaoceof 
their court — could not be legislated out of of- 
fice by a less majority than that of two-thirdi 
of botn branches of the legislature, that being 
tile requisite constitutional majority for re- 
moval by address. 

When the final appeal was made to the bal- 
lot box, all the talents a^d moral energies of 
Kentucky were brought out into most active 
and efficient exertion, and the whole Union 
looked ott with intense anxiety; for the issne 
involved the integrity and efficacy of funda- 
mental law — the stability and eflficiency of sn 
enlightened judiciary as the only sure anchor 
of that law — and the momentous qoesUoo 
whether the people will, m every emcrgencj, 
maintain the rightful supremacy of their ova 
organic will over the subordinate and con- 
flicting will of their legislative agents. TTit 
people of Kentucky determined that issue and 
answered that question with a most decinvt 
emphasis in the never-to-be-forgotten year rf 
1825. Nevertheless, after aU, the Senate of 
Kentucky nothaTingbeen fully ■uljecttd to At 
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popular ordeal at tho polls, still retained a 
snimll majorify in favor of the proscribed act, 
mad that majority, in defiance of the people's 
award, resisted the repeal of the act. JButthe 
••Kew Court" vanished, and tho "Old Court" 
re-appeared and resumed its suspended func- 
tions without further obstruction; and Ji^n 
B^yle was still the honored Chief Justice of 
that sienallj persecuted, but more signally 
tnumphant, "Old Court." Had he consulted 
hia own personal wishes and repose, he would 
hare submitted with alacrity to the legislative 
mandate. He was tired of his office — had 
worn out his constitution in a laborious dis- 
chai^e of its irksome and incessant duties — 
had become no richer by his small salary; and 
no man on earth was less belligerent, or had 
laM taste for notoriety or for strife and obloquy. 
Most anxious was he, wo well knew, to escape 
the impending storm. But he felt that it was 
his du^to his country, his character, and the 
constitution, to stand firm on the judicial ram- 
jMurt, even though he should sink with it, a 
mar^ in the great cause of constitutional se- 
curity. 

Had ho and his colleagues bowed to the un- 
authoritative will of the legislature, they 
would have been treacherous to the constitu- 
tion and faith less to a proscribed minority, for 
whose security that supreme law was adopt- 
ed by the people and placed under the guar- 
dianship of a judiciary so organized as to be 
able, if firm and faithful, to uphold its right- 
ftil supremacy against the passions and the 
iHll of any majority less tnan that of two- 
thirds of the legislature. 

The great object of tlic constitution was to 
secure certain fundamental rights from inva- 
aion by a bare majority of the people or their 
legislative aj^nts. That end could not be ef- 
ISectuated without an enlightened Judiciary, 
enned with power to prevent the enforcement 
of unconstitutional legislation. Such a Ju- 
dieiarv, invested with such authority, was or- 
dained by the constitution itself; and, to ena- 
ble it to execute its hieh trust, honesUy and 
fearlessly, it was macu>, in a great de^ec, 
independent of a popular caprice and legisla- 
tiye authority. Here we find the constitu- 
tion's inherent power of self-preservation—- 
this, at last, is its chief conservative princi- 
ple---without which a numerical majority 
would be politically omnipotent, the few 
would be subjugatea by the many, reason 
would bow to passion — and the simplest 
problem in arithmetic might solve the whole 
mystery and power of our democratic institu- 
tions, bv the mighty magic of "the majority 
of numoers." 

But had Boyle and his colleagues, consult- 
ing either their own ease or their personal 
fears, yielded to popular clamor or to legisla- 
tire ({enunciation, they would have surren- 
dered the constitution to the keeping of the 
legislative department which it was framed 
to control— and such an example might have 
ffiTcn practical supremacy to unlicenced num- 
oeis to physical over moral power— to matter 
oT«r miadrHUid thus erentaally hays con- 



verted our beautiful system of organized lib- 
erty into unalloyed and uncontrolled anarchy. 

jSut our Judges did not thus ingloriously 
fly. Like Leonidat, with his Spartan baadf, 
BoyU and his associates stood nrmly, a for- 
lorn hope, in the last ThermopyUs of the consti- 
tution — but more fortunate than the] Grecian 
martyrs, they achieved a glorious triumph for 
mankind, and lived to enjoy tho homage of 
their country's gratitude. 

A civic victory more eventful or glorious 
has seldom been won — ^its spoils are the fruits 
of a rescued and reanimated constitution, the 
practical vigor and supremacy of which con- 
stitute the only suTepaUadium of the rights of 
men — social, civil and religious. And the ex- 
ample has be|ii most salutary — and will, as 
we trust, bo useful in all time to come. 

Had Boyle been suppliant, he mi^ht have 
been, for the moment, the idol of a dominant 
party; but such popularity, being meretricious, 
would have been as evanescent as the fleeting 
breath^ which it would have floated. Solid 
fame can be acquired only by solid worth — 
lasting reno^ is the matured fruit of noble, 
virtuous, honest deeds. Boyle deserved such 
renownior his self-devotion on the altar of his 
country's constitution; and, had he been even 
sacrificed on that altar, his fame should have 
been associated with that of SoerateM, who 
vras doomed to the hemlock only because he 
would not moke a mean compromise of eternal 
truths with the vulgar prejudices and vices of 
his day. 

As the constitution is the supreme law, no 
legislative enactment which conflicts with it 
can be law; all such unauthorized or prohibit- 
ed acts must be void. And, therefore, as it is 
the province of the Judiciary to administer the 
law, it is the duty of a Jua&^e to disregard, as 
a nullity, any act of assembly which is incon* 
sistent with the fundamental law of the sov- 
ereign people, and thus to uphold their organ- 
ic will against the opposing and forbidden 
wills of their legislative agents. And, conse- 
quently, as the constitution forbids every legis- 
lative enactment impairing the obligation of 
contracts, it was the obvious duty of the 
Court of Appeals to declare, as it did, that 
the two years* replevin act was void, if they 
were, as doubtless they Tvere, clearly of the 
opinion that it impaired the oblig^tid^of con- 
tracts made prior to the enactment efit. 

And was it 'not clearly uncoiumtutionalT 
It was only the civil or lepal oblig^ation of con- 
tracts which the constitution contemplated — 
for no legislation could impair a moral obliga- 
tion. Then what is a legal obligation? Is 
it not the binding or coercing^ efficacy of 
the law? Can a contract, which the law 
will not sanction or enforce, have any legal ob- 
lifi^ation. Can the law be said to bind a party 
whom it will not coerce? And how alone 
does the law enforce contracts? Is it not by 
the legal remedies by suit and execution? 
Then, will not the abolition of all such reme- 
dial agency of the law;destroy the merely le- 
gal obiigaUon of contracts?' And if it wiU« 
^miuit not ftDj Btstnte, which impairs the 
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edj, also impair, in tlie same degree, the ob- 
ligation of pre-existing contracts? And if the 
legislature, oy acting on the remedy, could not 
impairthe leghi obligation of antecedent con- 
tracts, how will it be possible to impair the ob- 
ligation of contracts hj any species of legii^la- 
tion? The legislature cannot change the teroiB 
or alter the form of a con tract — it can only mod- 
ify its legal effect — and this it can only do by 
giring, withholding or modifying the reme- 
dies necessary for enforcing the contract. 
Right and Remedf, or the ciyil obligation of a 
contract and the civil remedy for enforcing it, 
are essentially different. But, though tiie le- 
gislature may therefore change the remedy 
witiiout impairing the right, yet it cannot de- 
stroy the legal obugation of a ctatract without 
abolishing all legid remedy, nor impair it 
without making the remedy less efficient or 
arailable — and therefore it cannot abolish all 
remedy for existing contracts, nor so change 
the remedy as to essentially impair th^. And 
if theretrospective extension of indulgence un- 
der execution for two years did mot impair the 
legal obligation of contracts, an unlimited ex- 
tension, or even an abrogation of all means of 
coercion would not have been an impairment 
of the obligation of any contract. But the one, 
as certainly as either of the others, would, in 
our view, oe an impairment of the legal obli- 
gation of contracts existing and unperformed 
at the date of the enactment. So every court 
in the Union, which has adjudicated on the 

auestion, has deeided. So thought Boyle; and 
lerefore so he decided, at all hazards. And, in 
thus deci4ing, he faithfully discharged his 
duty to the parties litigant, to his own con- 
science, and to his country — revived a pros- 
trate constitution, and inspired the commer- 
cial community with confidence. 

It was for that decision alone that he was 
denounced and persecuted, and his state was 
convulsed by a most perilous conflict. As 
long as the storm raged ne would not "give up 
the ship of state." But as soon as the troubled 
elements were stilled by the people's voice, 
and he saw the Constitution safety moored, 
with its broad banner still proudly floating, he 
determined to retire from the toils and cares of 



an office which he had so longr and so nobly 
filled and illustrated. It had l)een his settled 
purpose, from the beginning of the judicial 
contest, to resign his office as soon as he could 
do so consistentiy with fidelity to the Consti- 
tution and to his own honor. And now, the 
peeple having, at the August elections of 1^6, 
settled the controversy finally and conclusive- 
ly, he accordingly, on the 8th of November of 
that year, resigned the Chief Justiceship of 
Kentucky — thus saying to his countrymen: 
"Persecuted and abused for honetitiy main- 
taining the best interests of yourselves and 
your children, and for helpinc^ to save your 
Constitution, I now voluntarily resign, and 
with alacrity, the most important office in 
▼our gift— an office full of labor and reaponsi- 
nli^, and to the duties of which I have dedi- 
Mtedtht prime ofmylif*— ftn offict which I 



been barely sufficient to feed my w8s and 
children — an office in which I nave grown 
gray, and from which I retire at last mndi the 
poorer, in consequence of havine so long held 
It — nowfiU it better, if you can. 

But tiie Federal dfovemment, anticipating 
his resignation, had offered him the omeeoi 
District Judge of Kentucky, which he accept* 
ed as soon as he retired from that ef Chief 
Justice. This new office he filled admirab^ 
— but it never pleased him. Its duties were 
not sufficient to give him active empIojrmeDt, 
and he felt some scruples of conscience in re- 
ceiving the salary (only $1,500 per annam,} 
without performing more public service. Bnt 
he was induced to hold it until his death. 

Upon the death of Jud?e Todd, he refased 
to be recommended to tbe President as hii 
successor on the Bench of the Supreme Court 
of the United States — and subsequentiy apos 
the demise of Judge Trimble, he was unwil- 
ling to accept the same office — ^because he ptt- 
ferred retirement, and distrusted his qualinet- 
tions for a place so high! Rare and ezcsUenl 
man! 

He now devoted most of his time to the 
teachiujg of law, to miscellaneous reading, aod 
to agriculture. He was, for one year, sole 
professor of law in Trans^lvania~but wai 
generally engaged at home m giving instroc- 
tion to such young men as sought it — and 
they were not a few. He became much pleased 
with rural employments, and talked en 
amore of ploughs and ploughing, cattle tad 
grozin^r. 

But he was hastening to the end of his j<rar- 
ncy of life. His constitution had been im- 
paired by hard public service. During the 
prevalence of the cholera in 1833 his wife 
died, and he himself had a violent attack of 
that fatal malady, which he survived. Bat sll 
his hopes of domestic happiness being buried 
in the grave of his beloved wife, he continued 
lonely and desolate, and never recovered hii 
former tone of health or spirits. He tiJked of 
his own death as very near and not undesin- 
ble. Aud though he had, in his early life, 
been an infidel, and had always been a skep- 
tic, he now studied theology, talked reverentiT 
of the christian religion, and finally, not i 
month before his death, expressed to us his 
firm and thorough conviction of the divinity of 
that system, and his determination to become i 
member of some christian church. Batthii 
last and best boon he was not permitted to en- 
joy. He died rather unexpectedly, but noc 
suddenly, on the 28tb'day of Januarj^, 183$, is 
his own house, like a christian philosoplMr, 
firm, plsLcid, and rational — surrounded by hif 
physicians, his younger children, and his de- 
voted servants. And in the agonies of deatli> 
turnin^fhimself on his couch, he said, **J)9dm, 
I am dying V* — and with his expiring breatb 
ejaculated, firmly and audibly — "/ ftete M 
fir my country! /*' These were his last weid> 
on earth, and tiiey were true. 

What is it to live for one's conntry ? It is o>( 
to get rich, nor to hold office, nor to be gaiid 
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nor to make a noiso in the world. Many who 
httre aecomplished all these have been a curse 
nUhor than a blessing to maukind. But he, 
and he alone, who honestly dedicates his tal- 
ents and his example to the happiness audiui- 
proTement of his race, lives for his country, 
irKateTcr may be his sphere. He who seeks 
his own aggrandizement at the expense of 
tmth, or principle, or candor, does not live for 
hU country — nor can he live for his conntnr, 
in the full iiensc, whose example is demorafl- 
titig, or, in any way pemicioas. But he truly 
lives for his country, who, in all the walks of 
life and relations of society, does as much 
good and as little harm as possible, and ^- 
ways acts according to the disinterested sug- 

Ktions of a pure conscience and a sound 
d. Whatever may be his condition — hi^h 
or low, conspicuous or obscure— he, whose life 
ozomplifies and commends the negative and 
positive virtues, personal, social and civil— 
who lives in the habit of pure morality, en- 
larged patriotism- and disinterested pKilan- 
thropy-^-and whose conduct and example nre, 
aa far as known and felt, useful to mankind — ^ho 
and he alone lives for his country. And hence 
it it perfectly tnie tliat a virtuouK peasant in a 
thatched hut may live more for iiis country 
tl&aa many idolized orators, triumphant poli- 
ticians, or laureled chieftains. 

The life of John Boyle exhibits a practical | 
illustration of all the nobler and more useful 
Tirtucs of our race. Xo man was ever more 
chaste and upright in the whole tenor of his 
conduct; he had no selfish pride or sinister 
ambition; he was punctiliously just andtruth- 
fnl; he was as frank and guileless as an artless 
child untutored in the arts and ways of social 
life— his humility was most amiable and his 
benevolence unsurpassed. He always spoke 
aa ho thought and acted as he felt — and his 
oentiments were pure, and honorable, and al- 
moot always ri^ht. He devoted his life to the 
cultivation of his moral and intellectual facul 



hard thought botwoen thini, from the event- 
ful momtnt when their dostinieo were linked 
together on the altarf And knowing them 
both as we did, wo doubt not that she told the 
truth. 

Here, m this man, we present a fit e xtm plmr 
for all men, in every condition of social and 
civil life. 

The noiseless life we have thus imperfectly 
sketched, illustrates most impressively the old 
fashioned truth, that "honesty is the best poli- 
cy" — shows what may be achieved by indus- 
try, probity, and undissembled humility — 
proves how much better and more honorable it 
IS to deserve than to uek preferment, and how 
certain modest merit will ever be of ultimate 
notice and reward— and may we not add, that it 
affords strong evidence of the important fact, 
that an enlightened mind, when once ab- 
stracted from the cares of earth or mellowod 
by affliction, will be apt to see the light and 
feci the value of the christian's hope, and to 
embrace, as the beet of all books, the Chris- 
tian's Bible? 

Surely this was a good and a great man — 
and most truly diil he asseve^te, on his exit 
from earth. "I HAVE LIVED FOR MY 
COUNTRY." 

•Such is a brief outline of the life aud charac- 
ter of one of the best and greatest of men, has- 
tily and imperfectly sketched, by one who 
knew him long an^ well, and who feels too 
much respect for his virtues and reverence for 
his memory to exaggerate or disguise the 
truth of faithful biography with any embel- 
lishment of empty panegyric. The best eulo- 
gy of Boyle would be a naked exhibition of 
him, as he was, without aiiy drapery from ei- 
ther fancy or friendship. Posterity would be 
greatly benefitted, and his own fame much ex- 
alted by such a portraiture. 

The death of such a man, in the prime of his 
life, was a great public calamity. His inti- 
mate friends felt it most deeply, and regretted 
tieo, and all those faculties were dedicated to ' that an inscnitablo Providence had not spared 



the honelt and useful service of his fellow-men 
his family, and his country. He was a patriot 
and benefactor in a pure and comprehensive 
•c. His heart was his country's — his head 
1 his country's — his hand was his country's 



him to delif^ht and instruct the countirmen 
whom he left behind him. Had he lived, to a 
mellow old a^e, he would have enjoyed the 
ripe fruits of Jiis earlier habits anji toils, and 

^ .. have rendered inestimable service to his coun- 

— his whole life was full of philanthropy and try in the example of a venerable, virtuous and 
loltj patriotism — and his example, altogether | enlightened Patriarch. 

Uamdess and benificent, presents a full-orbed > But doubtless it was better for him to die 
and spotleMs model, worthy of all imitation. ' when he did. He had lost his dearest earthly 
In contemplating his character we see noth- ; treasure — ^his house had become, to him, deso- 
ing to condemn'— much to admire. I late — and, by his early death, he escaped all 

As a lawyer, he was candid, conscientious the infirmities of extreme age. Hcdieafull of 
and faithful— OS a statesman, honest disinter- honor and of hope, when his setting sun had 
ootid, and patriotic — a'* a Jud^e, pure, impar- '*aU Ub beams entire — Us^fierceneas lott." 
tial, and enlightened — as a citizen, upright, i The worth of such a man is never fully 
ioat and faulQes'; — a? a neighbor, kind, atfa- known until long after his death. Posthu- 
blo and condescending — as a man, chaste, -mous fame is of nIow growth, and never at- 
modost and benignant — a» a husband, n)o»t .'tains its full elevation until it has survived all 
constant, affectionate and devoted. personal prejudice and envy. Though Boyle 

Wc have heard his amiable and excellent J died in peace with all mankind, anifleft not 



wife declare in his presence, not longer than a 
yoar before her death, thai, notwithstanding 
aU tho caroo and crooies of domestic life, there 
had DiTor boon a oour look, a htnli word or a 

t9 



an enemy behind, yet his death was followod 
by no sepulchral honors or postmortuaiy teo«a 
timonial. No funeral eulogy , no puUic moot- 
ing, no Bar revolntioa, nor ovon ohitoaiy no- 
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tie* announced that be was dead, and that 
Kcntuekj moarned. Nor lias either marble 
orcanTaM, chisel cmt pencil, prcserred any 
trace of his person. Hut this is just whit he 
would hare preferred. He desired none of the 
empty pageantry ef mock sorrow — his memory 
needed no perishable memorial. Like oft 
Gets, he built his own monement — and one 
far more honorable and enduring than any 
marble cenotaph or granite column. 

Personal reminescences of the most revered 
of oar race moelder with their dead bodies, 
and are soon buried forever with the dyiu^ 
seneratioo that knew and loved them. Their 
deeds and their virtues alone may be embalmed 



forages. B9pU*9 iUostrioos deeds aad rare 
virtues, if faithfully recoided and transmit- 
ted, will be long and gratefully re m ember e d 
by approving posterity. And should a Ttn- 
tut ever become his biographer, his name will 
be as immortal and at least as much honored 
as that of Agrietlm. 

And now and heueeforth, in all iiut to 
eoiot, may every American yonth emulate ths 
virtues and imitate the bri|^t example of JsU 
Boyfo— and then, like him, he may be shU 
honestly to declare, with the Expiring brsstk 
that wafts him to eternity,*'! HAVE LIVED 
TOR MY COUMTRT." 
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Lexington, Nov. Hth^ 1842. 
Dear Sir: — We, the undersigned, a Committee appointed on the part 
of the Lavr Claaft, are inBtructed to request a copy of your very eloquent 
and appropriate address, delivered before the Class on Thursday last. 
By acquiescing, you will confer a favor upon us individually, and upon 
the Class. 

D. HOWARD SMITH, 
JAMES L. ALLEN, 
JOHN I. JACOB, JR., 
W. B. HENDERSON, 
JOSEPH P. FOREE, 
Hoy. Geoeob Rqbbktson. Cammittfe. 



Lexington, Nov. 17th, 1M2. 

Gifn^yrmfn;— The little Introductory Address, for which you have been 
pleased to express such favorable consideration, was intended chiefly for 
yourselves and those whom you represent, and therefore it is yours to 
dispose nf as you may desire. 

Yours, respectfully, 

G. ROBERTSON. 
Messrs. D. H. Smith, J. L. Allen, and others. 
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Harmony is nature's law, and wonderful 
simplicity the order of Proridencc. Gravita- 
tion is not more universal or cffectiTO in the 
material than love is in the moral world. The 
moral, as well as the ph3'sical economy of the 
earth, iit upheld and harmonized by an admira- 
ble chemistry, as universal and resistless as the i 
Toico of Go(l. \Vc are not gregarious merely, 
but instinctively, ncccsHarily, and eminently 
social. Society is the natural state of man, < 
and love is the attractive clement of cohesion ! 
whi^h binds us toj^^'cther, and the gravitating ; 
principle which holds us fast, as with chains 
of gold, to the almi^'hly centre and floum* of 
all being. 

Reverence to God and K\inpathy for one an- 
other, are natural emotions of mankind; and 
consequently, religion and benevolence emi- 
nently distinguish our rnc«. and point intelli- 
gibly to its duties and its ultimate destiny. 

But there i*» a more vital principle! — a >exual 
sympathy, that pervades and vivifies the living 
universe — a mor»» than I'rometheau fire, that 
hums in the human heart, even wlicn no; one 
spark of vestal light tuhv glow un tin? altur of 
(iod. This i«* tlic punctum taliena of heinj:. of 
society, and of human jurisprudence: :ind its 
first hallowed fruit is marriage. Tho conjuixul 
is the natunil eondition of t!ie sexes. The 
bridal eouch i« prepared, and the nuptial knot 
is tied by the hnndoH )ninipotenr?. Marriap' i-* 
not onlv a saere<l union; it !« al^n a rudimentiil 

* 

relation, coeval wilh the lir>t jiair on earth — 
the nucleus of society — the jiurcut i»f >ocial 
order and civilization — the guardian of hou>e- 
hold purit\ — and the source of <lonicstie chari- 
ties and joys, without which man would he a 
wandering savage and woman a beast of burden. 
The beautiful and most eventful ui>ologne 
revealed to us eon(H'rning our tirst progenitors, 
ilIustratQ^ the tnie object and nature of the 
virtuous love and pure conjugal union of man 
and woman. It prescribes, too. the appropri- 
ate sphere uf liusband And wife — and, whilst it 
shews that she is *'boiie of lii^^ boin?, and flesh 
of his flesh," anri therefore subordinate, it ex- 
emplifies the fact of her potential su] >rcni:iey 
over his will. 

As marriage, holy though it he. i.- aUo and 
chiefly a soeinl and civil relation, it is subject ' 
of eourse to human as well u-* divine law, and 
few branches of our jurisprwlcncearc imnQ in- • 
teresting or important than that wliieh regulates f 
the matrimonial state and it.> con-^eipientiiil j 
rights and obligations. 
^^^ Presuming that the subject v.onld interest 
^fj^pd amu.<ie young men just entering the thresh- 



old of manhootl and the illimitable territoiy 
of law, and that it might not be altogether u- 
acceptable to a miscelUneous auditoir, whether 
under the yoke or in a state of single blessed- 
ness, I propose, in this introductory addrem, 
unexpectedly and very Iiastily prepared, to 
present to you a 9fflhbu$ of our law respectinji; 
marriage and divorce. 

We have said, and truly, that marriage- 1> 
both a natural and civil union, the parent ftud 
the offspring of primitive society, and then- 
fore, a fundamental relation, natnml, social 
and civil. As defined by Kutherfoith, it "is » 
contract between a man and a woman, in which, 
by their mutual consent, each acquires a right 
in the pcrscm of the other for the purpose^ or 
their mutual happiness, and of the protection 
.ind education of children." 

As it is a spontaneous union, fur weal or for 
v.'o'^. it cannot be valid between the partie*, 
without the unconstrained consent of both, aiK! 
when each was legally competent to mikr 
such an allianee. Bui. though necessarily 
consensual, and partaking;; ^f the character of 
A (rivil eoniraet. it i^: anomalous, and in miurr 
re>pects. aui generis. The legal age rc4]nired 
fnr irrovo«*able consent to most commercial 
eoutnu.*ts is not necessary to the validity of 
marriage, which may he binding, if actuallj 
consummated, between parties deemed AaM* 
ad matrimonium^ and that is. according to tbr 
common law, when the male is 14 and theft- 
male 1 2 yc&r> old. Marriage, at or after Hbotf 
ages, is neither void nor voidable on tho gronnH 
of infancy or juvenile indiscretion. 

According to tho same ancient code, a mar- 
riage de facto, witlioutany fonnal solemnization 
or proof of coiuumm.'U ion than ciiiiabitation tai 
recognition, may be bimliug on the parties, 
and for most purposes as effectnal as a marriijEV 
dejvre. But a mere agreement to marn'n/«* 
turo, is not ipaum matrhntnium : uiid though • 
legal obligation nuiy result fn^iu suoh^apiw* 
pcctive stipulation, for a broai'h of which dan- 
yges might be recovered, nevertheless a Coan 
of Kquity would never c<nnpel a specidc excel* 
tion, because <'oercion wouitl frustrate the df- 
sirable ends (»f matrimouv. 

* 

(Contemplating the equality of the >cxe>>Tar* 
viving *'tbc neeidents of flood and field." the 
inijK)rtance of having well defined U-iral heip. 
and the inappreciable value of roni-entrtU^ 
affections, ronjugal, filial, an<l parental— tar 
genius of our common law, like that of Chri*- 
tianitVk unites with the voice uf nature and tiif 
suggesftons <if enlightenoil policy, in dcnoci-- 
ing. i\*i rneritricions, any other Tnatrimuou^ 
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eolmexion than that of moaogtniT; and conM^ 1 contract, might itill be rtcogniied ai Talid hj 
qpwntly at long at the le^al relation of husband | oar conrts, if tnoh a marriage here wonld be 
■ad wife thalT continue to tubsist, neither of legal; — for example, the aetoal marriage of a 



Khe partiet to it can lawfnllj marry any other 
penon, and any tuch prohibited marriage will 
be nullified by such subsisting pre-contract. 



monk in Spain, which is prohibited by that 
Catholic sovereignty. 
Such is the international rule in I'rotestant 



And the same code of law only echoes the Christendom, as to the 9tatu$ of marriage, or 
roice of nature, when it declares that duress, I the marital condition of the contracting par- 
frmnd, mental imbecility, and a prohibited dc- ' ties. 

gn% of propinquit}' by blood or affinity, may ' Bat« as to the legal consequences of marriage, 
aToid a marriage ab initio. a different rule of comity prevails. The law 

The legitimiite effects uf marriage, and the | of the contemplated or actual domicil regulates 
importance of the various relative interests in- j marital rights to moveable proper^; the law 
roWed in it and depending on it, constitute it j of the titua governs the same rights to immov- 
an union for life, indissoluble, according to ; able estate; and the law of the habitation 
natural law, by either party without tlie con- ^ controls the personal relations and obligations 
i«nt of the other, or without a Hubstantial ;of the parties. No other sovereignty than 



breach by one, or the concurrence of hotli, and 
perhi^ps not even then, if they have any child 
to rear; and the divine law. as now revealed. 



that of the domieilium habitationii can authorize 
sucli a divorce as will be deemed valid in any 
forum of that domicil; for it might be aa subver- 
to prohibit a divorce oven for a breach i sivo of the independence and conservative sot- 
of the contract of marriage; for. though the • creignty of a nation to sufler a foreign tov- 
Jtwish LegLslatOTj (Moses,) permitted divor- i ereign to control its domestic institution and 
OM, yet his more i>crfect successor, conteni- 1 relation of marriage, as it would be to permit 
plating the Christian economy in lien of Ju- ' such foreign legislation over its terra Jirma^ 
daitm, said, *^ Whom God hnthjoine<l together, ! which has never been allowed or claimed. 
l«t no man put asunder." i Consequently, a divorce of the citizens of one 

Marriage is moreover, jurix tffntium: and. ; nation, granted by the autliority of any other 
Mcording to u moileni coilc of inteniational { nation, may not be admitted ns valid in any 
cemity recognized among most Christian na- ' of the domestic tribnnals. 
tiona, the Ux loci contrmctus generally deter- I The positive laws regulating marriage and 
mtaes the validity of this, as well as of otiier ' dciinini; the relative rights and obllgattont 
sontracts. The degrading and injurious eon- [resulting from it, didV'r essentially in different 
teqaences that might obviously and frequently : count ries;^and in these respects, the common 
retnlt from any other doctrine, have at last \ law of England, which is substantially our 
eompelled prouil England reluctantly to ac- 1 law, is materially variant from the civil code 
knowledge the validity of even the stealthy ! of llonie, which is tlie ntb$tratum of the laws 
ouurriages of her own subject)^, ftc famous I of a great port ion of modem Kurope, and also of 
Gketna Green, in open violation of her local I those of Louisiana. 

lawt. But the recognition of all foreign mar- i The common law is less tolerant of divorcer. 
riages, valid where consumated, would neither • and fur let;<i liberal to wives than the code of 
be required by the fundamental prineipio of ■ Jiuttinean. 

comity, nor be consistent with it^ reason. • Our Teutonic code merges tlic legal exis- 
That principle, bein<,' the ollspring of tlie mn- tcnoo of the wife in that of her husband; in- 
Cual interests of commercial nation*:, extends ! capacitates her to make any contract or tetta- 
no further than mr.y be useful for yubf^erving luicntary disposition otherwise than in esccn- 
those interests; and is consequently thi< — thnt tion of a power, express or implied; gives to 
Ibraign laws, though not entitled, j>roprip ni^^'orc. the husband a harsh dominion over her person, 
lo extra-territorial oi>eration, shall nevertlic- ■ the full exen-ise of which would not be tolora- 
leH be deemed as ubiquitous ok the rights af- 1 ted by tlie lo>s authoritative but yet more 
Acted by them, unless by frivin^ them such i supreme law of public sentiment, in n Chris- 
efftct in a particular uiition, its institutions, or tian society of this enlightened age. And, as 
its local policy, or thc,iii<4tand preferred ri<rhts jto property, the same law is also unequal and 
of its own citizens nii;;ht be iindennined or |upparently htirsh. It vests absolutely in the 
jeoparded. Consequently, incestuous marria- - husband all the moveable pi-oi>erty possessed 
H^, in04impatiblo with domestic ))urity: ])oli^r- jby his wife nt the time of her intemmrriage. 
■my, or more wives than one: and polyandry, i and the usufruct of her immovable estate du- 
or a plurality of husbands, even though re- 'ring their joint lives, and even after her death 
tiognized by the law of a foreign ctnnitry, and as long iv^ he may Ine, in the event of his 
where tlicse unnatural unions may have been survivorship, the birth of nn heir, »nd the re- 
llnt consummated, would not be tolorntod in dnction of the estate to his actual }Hissession 
thia country where they are deemed pestilent | during the coverture. It gives to hiui also all 
and extensively mischievous. And, consistent- tthe chattels that come to her during the niar- 
Ij with the same conservative principle of^riago; a right to recover and ap])ropriate to 
enmity, a foreign mari'iage unreasonably dc-;his own exclusive ute all elioses in actiqa^ 
dared void by the local law of the place of the j accruing after the marriage; and at adsnin^r 
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irator, without liability to dittributian, all 
thoM aI«o which acrcruad to her bcfuro cOTert- 
uK, and had not t»^cn reduced to positeMiou 
at her death. 

But the fani« law aHowa to the ^vife no thin j{ 
during coverture^ and, in the event of her ^nr- 
▼iving her husband, givcii her, only for life, 
uno-third of hii real-estate, and n di:<tributive 
■liare of his i^ersonalty ab<Kilurely af^er tlie 
payment of his debt:*. 

but thii very general and Imperfect omliue 
would leave our legal code sniiject to ui^ust 
imputation, unless we should aild to it the 
memorable fiu't,, creditable to Knglishjuriiipni- 
dence, that modem Kquity, with a rational and 
liberal spirit, haii gallantly interposed and cov- 
ered the helplessness of coverture with it*i pro- 
tecting shield. By iuten^'caving into the iron 
web of tlic ancient common law some of tlie 
«ufter and finer Gbres of the civil code, court}! 
of equity have greatly improved the texture of 
the entire fabric, in many respects, and in none 
more esicntially tlwu in the moHoratiou of the 
condition of married womt'ii. Ki(uity recog- 
nises the di<itiiu;t exii»ten(*e. aud to a limited 
extent, the separate rights of wive>; it permits 
them to Mue their husbands for ^^nod cause, and 
will protect tJiem agninst tyrunical and cruel 

abuse; it will also cnfon-c iK)St-nuptiiil con- i of pre-existing marriage, want of age 
tracts; allows wives to enjoy ami disi»osc of i want of mind, prevent a valid matrimouti 



practical philosophy. This apeciet of ^Toica ii 
granted here by a court of equity only; aad Ai 
divorce is aecompaiiied by a moiution to the par- 
ties to live chastely, and also leaves the door to 
reconciliation and restitution wide open. If s 
wife be thus separated, she is entitled to aluo- 
K V or a reasonable annuity for her maintensare. 
And, presuming (Uniformity with the decretsl 
injunction, the law will, prima i*acib, dew 
illegitimate all children iKim during tlie icps- 
ration. 

Notwithstanding the value of the social io- 
terconrse depending un the stability of thii 
most important of all the domei^tic relatioai, s 
dis<tolution of the matrimonial chain is author- 
ized, for some cutL<e or other, in all Chrnten- 
dom, excepting only iu Mich portions of it as havi 
establinhed Catholicism, which looks on msr- 
riagc aA an inviolable Facrainent> and then- 
fore indissolulile and intactable by hoaiu 
authoritv. 

According to our common law, the canoni- 
cal ditfttbilities of consanguinity, affinity, ami 
anti-nuptual iuHnnit}, render a marriage void- 
able only; and it in nevertheless good for ail 
civil purposes until alUra Hciitence of nulKtj. 
which cannot be pnmouuccd after tlic death !k 
cither of the i>artius. Bnt the civil tUiwbililin 



separate property; and will neither always 



contract, and thci-efore make it abfotatrlr 



^^^ ■ permit nor ever aid a husbaml to obtain the void. In neither class of casen, however, csi 
^>A. nossoKsion of liis wife's property, unless he will a nullification (»f the marriage he appropriatfl; 

denominated a divorce, which, in its rtrirt 
^nsc, \i a dissolution of marriage valid aad 
binding between the imrties at the time rf 



^ possesslion ot iiis wiics property 
nrst secure a competent maintenance to her, 
and her children olsn, if ttlic have any. 

And thus, next to the Cliristian religion, 
Kquity may justly claim the most grateful 
triluite of wives, for tiic comparative elevation 
on which they stand in this lan<l of law and age 
of liglit. 

This skclctcm of our law on the subject of 
marriage and its incidents brings us to the in- 
teresting inquiry — how \< the (iordiun knr»t 
to be relaxed or cut? .Vnd the answer is, only 
by dcatli or divorce. 

' Divorces are of two chisse-: — first, divorces 
A MKNSA i:t tiioho — un<l, second, divorces 
A vixc'i.'i.o MAMKiMONii. Thc tirst is only u 
teniiK>rar}' i^epanition from bed and I)()ur4l, still ' 
leaving the parties in the legal relation .of hus- 
band and wife; the second dissolves the matri- 
nituiial tic, and places the jmrties or one of 
them in «tati: gn>. 



tng between the )>arties 
consummation. 

The laws of different nations and ages han 
also ditl'ered essentially as to the prcfcribed 
causes fur a divorce a vincvlo. 

In tho early history of Konie, divorces weR 
unknown; yet, in the most refined ages of ^ 
Uepublic, either party might renounce ike 
matrimonial union without any other cHff 
than a wish to do so: and even when, in a latfr 
age, the yame latitude of license was net is- 
diilged, a husband might repudiate his wife fer 
trifling and frivolous caunes, m-hich might oAn 
oi-cnr in tlie happiest wedlocks, ^$uch laii? 
tended to tlie fnistration of the miwt cheriM 
ends of marriage and to the nnhingeraeiK^ 
societv. 

Antecedent Iv! t^i the French Kevolotiflii 



By our law, the firM c!a<f ot' divmics are I niarriage was indis^ioluble in Fnim*e; hat tke 
allowable for incxcusablo ahandonmcnt, or' volcanic eruption, that inundated the insnti- 
s.fr'.viTi V or that ki:i'l of cruelty which eiidan- i tions and works of ages, desecrated the l^a' 
ger« life or health. Any loss degree of mis- . union nf the sexes; and in 27 months, thM* 
wmdiict or neglect, however tormcntin;;, will . were >ix thousand divorces in the «ngllciP 
not authorize such a ilivorce. which is deemed | of l*ari>. And even the Code of Xi 
perilous to morals by liberating the imrtiesond I allowed divorces for many causes, 
still leaviui: ^'husbands witlmut wives, and - which was mutual and iierseveriiic con 



lierseveruig conscnti 



wives without husbands.'' Vor relief from | The Dutch law ali<}ws divorce" for i 
incompatibility of taste, asjicrity of iiianuers, | ncncc and malicious desertion onlr. ADd,ii 
acerbity of temper, offensive habits, or oppro- j Kngland, a di^-orce, a vinculo, ii'graniedfc 
oriouB words, the suffering party must draw on I one cause and by Parliamont alone. In 
tha coniolationt of religion or the fortiude of \ Carolina no divoxce hM CTcr beta 



^^ce 
^ori< 
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New York^ MassacIiuMtte, North Caroliiui 
Illinois, divorces may be decreed hv the 
iciary for one cause, aud that is the same . 
vhich murria^e mnv be dissolved in En(;- 
1. 

1 Kentucky, n statute of 1809 authorize.** 
cial divorces a vincvlo for sevenil pre- . 
sed cuuscii. But ncvcrthelcfii*, the Legis- < 
re has adopted a practice of divorcing for ; 
€ and many other causcfi, by simple enact- ' 
t. Both the policy and constitutional au- 1 
Ttjof thip accustomed procedure have been, l 
•till are arraigned by many of our mr):»t | 
lent countrymcTi and wisest juriscon- 



tlie policy be either wise, just, or beniti- i 
I Can such a miscellaneous multitude as 
Legislature of Kentucky be a suitable tri- 
%\ for the ftnal decision of such important 
ridual rights as those generally involved in 
application for dirorce'f Can it be expec- 
that each of the members who acts and 

9 will cither fbel a pn)por degree of rcs- 
iibSlity, or deliberately investigate or un- 
tlmd all tlie facts of every one of the mul- 
la of cases presented for legislative decision, 
rery session? And moreover, may there 
M reason for apprehending that the person- 
»Ueitude of indi\idual members to succeed 
MBticular cases confided to their mauagc- 
%f might operate unjustly on other cases, 

mischievously on general legislation? It 
fact that important measures of general 
wrn have been defeated or adopted by the 
lence of those sympathies and combinations. 
[ it is a fact also that divorces have of\en 
I enacted without the knowledge of one of 
parties, and 8nmetimes without that of 
ftr of them. 

imust be admitted, however, that our leg- 
nre Iiave lately become more judicial by 
Hing the practice of notifying the party 
plained of, and summoning witnesses, 
whether this usage is adhered to in every 
, or how long it may be continued, wo 
lot tell. We know, however, that this cxtra- 
it boiiness impedes general legislation, pro- 
ta the sessions, and greatly augments the 
lie expenditures, even to an amount almost 
il, 6Tery year, to the united salaries of the 

10 judicial corps, who could, nmch more 
y perform the same service without any atl- 
»iial compensation. 

I it not surprising that the constituent body, 
itnally so astute and jealous in reference to 
treasury and the conduct oftheir fnnctiona- 
, Mem not to have been yet awakened on a 
eet so important to them, in i>oth a pru- 
ta«l and economical point of view, as that 
Bgifllative divorcing? 

roald they not — if they would cou5ider 
Bifttter— deem it much better for the Leg- 
nire, by a comprehcnsiTe general enact- 
ty to prescribe all the proper causes for 
OFM and leave tlie decision of each of those 
«• to thf jadlciuy, and at thf coit of the 



parties, as in other individual controversies? 
But the hazard of injustice, and the uncertainty 
of the matrimonial tenure incident to the prac- 
tice of arbitrary and unlimited legislation on 
the subject of Divorces, present the strongest 
ol^ection to its policy. Should such rital in- 
terests and inestimable rights depend on the 
AKUiTRiuM of A legislative body which cannot 
determine n privnte right to a horse, a cow, or 
even a pig? 

But the question of power is even more im- 
portant than that of policy. Does the power, 
as assmned and generally exercised, exist? 
Tliis is a grave question never yet judicially 
settled. 

Those, who deny the power, do so generally 
on one or both of two grounds, ist. The con- 
stitutional prohibition against the enactment 
of any Statute ** impairing the obligation of 
contracts'' — and, :2nd. The organic distribu- 
tion of all the sovereignty of our State among 
tliree co-ordinate deiMurtinents, Iiegislative, 
Judiciary and Kxecutivc, and the fmidamental 
interdiction to the Legislature of auy judicial 
authority over private rights. 

The first ground i<, in our apprehension, 
neither so cunipreliensivc nor so strong as the 
last. 

That marriage i« au obligatory contract, is 
not now doubted. Nor, consequently, can 
there be auy doubt that it possesses obligations 
that might be impaired bjF legislation. But it 
is more than a contract — it is an organic rela- 
tion, on which the prosperity and even the ex- 
istence of organized society essentially depend; 
aud therefore, tlie sovereign authority of every 
State, having the inherent and inalienable 
right of self-prcscr\-ation, must necessarily 
possess, to a conservative extent, the power to 
control that relation, for the public welfare. 
Hence, as the voluutar}- disruption of this do- 
mestic relation is deemed inconsistent with 
the interest of well-regulated society, it is not 
allowed by our system of jurisprudence; and 
consequently, contracts of marriage cannot, 
like agreements merely commercial, be dis- 
solved by the mutual consent of the parties. 
On this gencfral gromid, wo were once inclined 
to the opinion that marriage is not such a 
contract as was contemplated when the consti- 
tution prohibited legislative impairment of 
contracts. But subsequent reflection has 
shaken, if not changed that opinion. The 
power, whicli certainly exists consistently 
with the constitution, of dissolving marriage 
for a breach of any of its obligations by either 
party, may be enough for all the necessary or 
useful ]mr[)Oscs of the government; aud if any 
divorces have ever been granted by our Legis- 
lature or Court<<, without an actual or supposed 
breach of obligation, expressed or implied, 
such cases have escaped our obser\'ation iind 
must be rare; and although nuirriage ii indis- 
soluble without the consent of the sovereign 
authority, yet, when that consent is given, a 
diMolution for a breach of the contract cannot 
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impair, but only, j«nfar, enforces the obligation [a^ninst popular passions and dclusionf, by n^- 
of the contract, rule??, therefore, the Lep^is- isunnfrintelli^reuce, deliberation, re^^»<)n5ibiUlT, 
latnre should attempt to divorce man and wife laud cxcini»tioii from passion i» the euactmcnt 
against the consent of both, or withom any of \ii\\<. This the or}' is :i« bcjiutiful a? it i§ 
delinquency or fault inconsistent with the ob- . jihilosuphiciil. It i«» — that, in ii popular qov- 
jcct or implied obligation of the nmrriapccnn- : cmment, tlie a;;grepatc reason «)f the domiuan: 
tract, the inquir}*, whetlicr such a rontract is niasM must be made to prevail uver its T»a&siou« 



protected by the constitution, wt)uld be iiTcle- 
vant; and, in thf languavrc r)f Chief- Justice 



and reflecting jud;;ment over hasty irnpressiuiisi. 
iN'caijiuual prejudices, and temporary excite- 



State Legislature shall pass an act annulling 
all marriage contracts, or all»»wing either party 
to annul them without the c<mscnt of the other, it 



Marshall, (in the case of Dartaiouth College nientp — that the will of the majority would U 
r*. Woodward,) we may say that **whou any fluctuating, uncertain, and unsut'e until it shaU 

ha>e been secreted through the c<)n>titutiouii 
organs — and that, when thus elaborated auil 
rectified, 'it should be permitted to prevail, ii 
will be time enough to intjuirc whether such an mankind be acknowledged capable of self-go^ - 
act be constitutional.*' ' emmeut. And, if all the constitutional organ* 

But the second objection l< more applicable, 
and may not be so easily resisted or evaded. 
The boundary line between the legislative and 



would alwavs pcrfonu tlicir jirojier function*, 
as originally contemplated, tiic practical gov- 
ernment would be asbenificeut H*i the theorei- 
tlie judicial field is not defined with a precision jical is provident and wise. But there ii « 
either distinct or susceptible of absolute ccr-' class of timid or deluded representatives whv 
tainty; and the practice of special legislation will not maintain their conHtitutioual positiuu* 
for particular cases and persons lias increased — |)ut surrender their own dclibcnite and in- 
the difficulty of defining the legislative funtr- srructed opinions and echo the passions, preju- 
tion in this* country. But any act, in any- dices, or inconsiderate wishes oi' the conftitu- 
fonn, which decides private rights from facts ,eut nmltitude. vSuch a course tends to undtr- 
proved or assumed, must be judicial, and in-line the consititution and frustrate its power 
uo sense legislative: and therefore, if a Icgis-'and ends — and if it should become prevalent, 
latnre divorce a wife on the ground of alleged jtlsere will be an eventful transition from are^- 
misconduct of the husband, they not only ilc- jubited and ballanccd republic to an unrcguU- 
terminc his rights, but decide the alleged fact, ; ted and uucoutrol bible democracy — a inin*i- 
and seem to exercise the judicial function. ;tiiiii from a government of intcUigcDL-e to out* 
Snch an act might bo un usun>ati«)n; and there- !of pasf-iou, from a constitutional goveninieiii 
fore v(yd, unless the legislature have power to to ihc tyranny of faction and anarchy. AuJ 
divorce a wife without cither the consent or how awful U the resi>onsil)iIity of those funi- 
the fault of her husband. And does this power j tionarics who, by >uch examples of recreance 
exist? Does that constitution, which guanls and servilit}, arc helping passion and iguo- 
private proiHTty and commercial contnu'ts j ranee lo usurp the reigns of government from 
against legislative interference, leave the | reason and light in whose hands our Fathur- 
most iniiK)rtant of all social rights and all its ! placed thcnil 




not disposed now to dif cuss. ; ^|. ,^ chorinn ju«iiciarv selected for iti» leaminir 

The stability and sccunly of 'icniorracy ,.^^^^j ^^^^^,j^^. ,^„^ln^^-^pg^,^i^^^^. j^^l^j^^^^ 

have been assured by two modern expedients: ^^ ,.^,^j „„movcd bv cupidity or ambition. Tia» 




as many separate bodies of magistracy, and ,^j^jj ^j. legislative and judicial power ia tie 
the delegation of the judicial function t-.. ihc ^^^,^^. ^^^^^^ ^.^,^1^,^ „^- ^^^e iii^torv of man 
judiciary department cxrlusivcly. , .^^^ i,^ de^poti^n in embkyo. * 

If the will of the numerical majority could 
.W always deliberate, calm and rational, it | And, therefore, our partition wall bcii*e« 
ought always to prevail as the ruling power of > making the law and applying it conclufiTeij 
a State; and, on this hyixnhesis.nofundoinen- to the facts of individual cases is the most ini- 
till restrictions on that will would be, politi- ' portant and in-violable structnre of our poUt- 




and prudent being would be willing to confide as long as it rhall remain untouched bytl* 
all his rights to the unchecked will of a major- • popular or law-giving hand, the humblest eii»- 
jty of his fellow citiiens. The great object, zcn may look unmoved cm the foaming o* 



therefore, of all constitutions was to provide 
ehedu on the mjijority. And representation, 



and feel secure. Bnt let this cmbankmni 
also be undermined or give way, and tbes ^ 



M hj^N organixed, wai intended as one eecnrity (flood, unchecked, may aoon innadate tbe M 
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snd dcisolate the laud we hold most dear — life, 
liberty, property, reli<j^ion — and all. 

The friends of constitutional liberty and 

m 

justice cannot, therefore be too jealous of the 



play conspicuous parts, may possibly hang that 
countr\''s destiny. 

Our Anglo-American union has organized a 
great moral revolution, and is now, with the 



assumption l)v the legislature of any portion of ^foMf* gaze upon it, testing a mighty problem 
judicial powe'r. Let that department, within "'or all mankind. I he Mississippi ralley may 
iu allotted sphere, prescribe the rule of con- "o^" jjol^ a preponderjiting authority m the 
duct and of right; but never suffer it to take icounriU of that union. In this hopeful valley 
from any freeman his chartered right to be the educated and protessional classes, and cs- 
iried and judged bv the conj«titutional trilmnal P«cmlly the enlijjhtenid m jurisprudence, will 
of impartail and enliphted judgment. P?««ss a controlling power, and among these, 

.,.„.. 1 , . , ^. .,1 .. i. ; Iransvlvaiiia s sons must cxcjcijse a pervading 

And if It be the lepHl«tiTe ^n I th«r u wile j^„,, -^^haps decisive influence. 
niiiy be divorced Ironi her liusband tor any . ^^ -^ ^^ ^j^j^ „^l ^l^^^ ...^ f^^, especially 

Itfescribcd cause, ought or not the decisive . ^j^^ lj„ i,Spyrtanccand momentous re- 

question whether the cause exists he dieter- i,„,.l,.li^,. ^j. ^^i, law Department. Who 
mined in the samcmauneras all other M"estions ju^^,,., ^1^^^ jt „^j 1,1^,3^ 5^,,^ ^^ destroy 

ot fact mvoh;mK public riRht? 1 h:< is an im- 1 1,^^ ^^^^^^ ^^^ ^^ jj^j^ generation onlv, but of 
portant enquiry ,,,,., ... unborn millions/ Will vou, its pipils, all 

L w^^«M J Ih .^ U«& ■■I*. «%»&«&•«# M t.^ M %« a^ 1 «%*l«l Villa* ■.'klB -mil _. _ * - _ — 




... ^ , .you mav hope to be useful in vour day, and 

an onlinttr>- court of ju«;ticr. And uo\ only ^^ ^ ^^ luhicvc virtuous renown. Any other 
wa.*. tins the invariable practice hI.m> oI \ >ri^i- ipft„opIv would he a ilead weight which might 
nia prior t». .)ur separation from her, l>ur Iveu- ^.^^.j^ ^ou to the level of the vulgar herd of 



tucky never departed from it until the year 



useless drones or ephemeral bustlers. 



1805— when, for the hrst tiiiic, her Icjiwlaturc ; Kesolve to be useful, and the eml is almost 
passed an act peremptorily d.voivin- a hii-^baiid I rtttft-„,<.a. Corrcggio, when a boy, resolved to 
from his wile. | j^^ ^^ distinj,'uished artist— ami that instant, his 

But our purpose iicrc ;s ncitucr .leciMon uor p^^j^. ^^.^^ <cix\Qi\, and posthumous fiune was se- 
discussit.n— but only j:enerul MipgcHUOTi lbr:,.,,rcd. An<l it is credibly reported of anemi- 
inciting rcflcctioii and |*«^|-;*^7»*Jj- ;\"J> |'|;:';«;- jneut American, that, when taking flnal leave 

and 
rhat 
President 
hear 
Dart- 
Pupil!! — academic, medical, jurispLudeutinI iiLouth, like the mother of Washington, is can- 
— all — We welcome vou to the classic halls ofinoni/ed bv the association of her name with 
Trau-ylvaiiiu. Partially flismantled for years, ^ that of her illustrious son. Will all or any of 




!*lic is now. at last, conii>letely rijjjied and 
iiianncfl: and, with all her sails hoisted aud 
Jmf tri-rolored banner floating iu the li^ht 



y(Mi. in the votive spirit of the New Hampshire 
hoy, resolve, as he once resolved, to illustrate 
the name of this vour alma matkr? 8hall 



of' ail auspicious i-e-dawniug, she launches on ' Transylvania ever hear from you? And what 

a bruad sen, with fluttering hope<i of surviving shall she hearf Thc"hmg line of her distin- 

ever}' adverse gale and triumphantly surmount- iguished sons has already hallowed her fame 

injr every upiM)sing hiUow. Though ]>atchedland shed a lustre on this westeni worid. 

and renovated from hull to nnist, she i« the Mvcvv matku vn{i'.w, Comelia-likc, she is 

^saiiie old Akim* that, in the infancy of the justly j)roud <»f her jewels. Will you add to 

JWcst and Kentucky's heroic aj:e, pillniitly; their number, or will yrui cast a shade on her 

Twjre wloft the *'golden llccre" ol" science. Km- bright escutclieon? 

■ark<*<l on this lon;:-tried, ^^ood old shiir, vou Mav vou all conrrihute to swell the volume 
need no inxurunce. Hhe will neither sink nor of her fame — mav vou ennoble vour own 
lail. May your voyajre be proAperons, and I names, and earn a grateful remembrance that 
land you well ecjuipped for the rich harvest shall never fade awa>. And, when you come 
that rij)ens before yon in this valley of lH)pe. A ' to take your la*t leave of these schcdastic walU, 
better theater was never itrcpared lor the use- '■ may you. each and all, make a sacramental 
All cuiph>yinent of hone-t talents, or the hon- rescdvc that Transylvania shall hear from you? 
orable development of :v noble patriotism, and when she does, may the intelligence be 



Tlio age, in which you iive ^ act, is evl«lently 
miM^t portentous. 'I'lie mmtry on whose 
bosom providence has been pleased to cast 

Sur lots, is full of promise; and on the event- 
I drama in vhich it may be your fortune to 
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^^uch as to swell her venerable heart with h 
mother*s joy. 

Thus, ona subject full of harmony and full 
joy, we have commenced with "harmosy," 
and close with "jot." 



PRELECTION. 



Lexington, Feb. 24th, 1847. 
Dear Sir: At a-mecting of the Senior Class of the Transylvania Law 
School, the undersigned were appointed a Coinoiittee representative of 
the wishes of the whole Class, who, through us, solicit for publication a 
copy of the able and eloquent Valedictory Address delivered to our 
Class last evening. Hoping to receive a favorable response, we have 
the honor to be 

Your friends and obedient servants, 

DAVID liERR, 
JOHN KERR, 
J. WATSON BARR, 
WM. ATWOOD, 
WALTER C. WHITAKER, 

CommitUc. 



Lexington, February 26th, 1847. 
Gentlemen: The Valedictory, of which you so courteously request a 
copy for.-^ublication, is the substance of one prepared by me for a simi- 
lar occasion ten years ago. It is — as it is — yours. j 
And may you, and those you represent, each and all, carefully foUoMr J 
its counsels, exemplify its principles, and attain the destinies to wbich^ 
they point, and, if properly regarded, will surely conduct you. , 

Truly your friend, ' 

GEORGE ROBERTSON. 
Messrs. Kerr, A:c., A:c. •' 
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ADDRESS. 



Gentlenun of the Senior Clan of the 

Lavs Department of Trantyhania: 
Our (lidfttic courj?e irt now (Iniffheil. We as 
perceptors, and you an pnpits, arc here together 
tor the iHst time; and the memories of the past, 
and the prospects of the future, now all nt once 
i*Iu8tcrin{^ around our hearts, imprcsii this 
closing .Mccne with an nnucual pnthus and so- 
lemnitv. 

Your vov'ttjje of discovery, thougli loilsonie, 
has, we tnist, heen rorrc3|)<>udingIy ])rofitahIe. 
And now, in sight of teur.v rin^rA, it is natural 
that each of vou should fvv.\ some of the cino- 
tions of VirgiTs voyager, when — Hicercd with 
the first glimpse of recognized land, long 
Bought and desired a.* his liome — !ie cried out 
Italh'mI Itai.umI But, unlike hisjoy, yours 
i« mixed with sorrow — and, unlike hi^* hope, 
vonrs in clouded with tlic unkn(»Avii shadows of 
uncertain destinio*. 

After long and imoroi^ting associations, pecu- 
liarly entlearing we shall all soon part — 
wlicre or wlien to meet, or whether ever again 
on earth, no one knows; and where you are 
to lauil, aud wluit i^ to be your doom, the un- 
written page of time to come alone can tell. 

Having now linished your soholastic coui*se, 
vou will ?oon take leave of thii institution, of 
your preceptors, and of each other, and enter 
as in«n, eachibr himself and in his own strength, 
on the sober and important business of active 
life, in which vour own conduct mav fix vour 
deiitinie4 for good orforill,for weal c)r for woe, 
for time and for eternity. 

Although our ])rofes«ioiuil relations are now 
•: dinsolved, we feel it our duty before we sepa- 
rate, to tender to you the ortering of our fare- 
well blessing and parting counsel; and this last 
duty, resulting from our recent relations, is not 
the least diiHcult to u^ or important to yon. 
In attempting tn discharge it we feel its pe<'u- 
^ liar delicacy and responi*ibiliiy; and thurefoi'c, 
with becoming sensibility and solicitude, wc 
*,*ilivokc your candid consideration of the vale- 
dictory suggestion-* which we will proceed to 
offer with all the sinceriry and plainne':> of a 
parting friend. 

Having been under our tiitihigc, and bearing 

with you our credentials cMir jireccjiis and our 

Vhopes, we feel a solicitude, almost pate nnil, for 

W your future welfare and Uhcfulncss. Wc have 

r faithfully pndeav(n-cd by proper tuition, to cn- 

I lighten your miiifU with til elements of juris- 

pmdencc and to prepare you for becoming, in 

proper time , niefal citixenB, somid juris u and ou • 

Hghtnifd ttatef men. In all these relationi you 



nmv l>e uiefullv aud honora))lv distinguished. 
Your recent opportunities and yourprefessional 
pretensions, impose ou you peculiar obliga- 
tion to your Alma Matcic, to yourselves, your 
friends and vour couutrr. Much will be ex- 
pected, much required of you — and bo assnred 
that all you have and can acquire and do, will 
be necessary for the proper fulfillment of your 
various duties, or the realization of -high and 
honorable anticipations. 

We may presume that most, perluips all of 
yon, arc destined tirst for tho Bar. The sphere 
of the ]>opular and enlightened Lawyer is very 
comprehensive and elevated. It embraces the 
personal, social, and civil rights of his fellow 
men, and all the various and important inteiesti 
anil relations that depend on human laws. To 
act usefully and houorably in such a sphere, 
rcijuires careful discipline, great knowledge 
inid rare eudowments, moral and iutellectual. 
Ministering at the alter of Justice, lawyers 
shouM have clean hands, wise heads, and 
pure hearts, lest they profane the temple of 
jurisprudence, and sacrifice the lives, the lib- 
erty, the property, and the reputation of those 
who repose on their counsel and trust in their 
])rotcction. Tho welfare of society depends, 
to a great extent, ou the character and conduct 
of legal men. And, notwithstanding the prev- 
alence of a vulgar prejudice against them as a 
class, they have an acknowledged and com- 
manding influence, and therefore must nec- 
essarily do much good or nmch harm. In an 
intoductory dijtcourse we made some general 
suggestions once, respecting the eminent digni- 
ty of jurisprudence and the high rank and in- 
fiuence of the gentlemen of the bar; and those 
suggestions luive been since coroborated on an 
interesting occasion, illustrated with much lear- 
ning by an eminent citizen attached to a rival 
]irofessiun, who, in estimating the relative in- 
tlueuce of the various classes of society, conce- 
ded the second place to the lawyers — tho first 
being, of course, allotted by him to the fair. 
Such a juxtaposition, ifdcserved, should be as 
insi)iring as it nuist be grateful and honorable. 
13ut to merit and maintain it, requires a 
purity of jmrpose, a propriety of conduct, 
and a degree of intelligence which have not 
Hlways chamctcrizcd professional men of eve- 
ry denomniation; und this is anngc of renova- 
tion and light; all branches of knowledge, and 
all orders of society, are in a rapid progress of 
improvement. To maintain its high rank and 
ensure a beniflcent influence, the western Bar 
mnst be quickened by the regenerating spirit of 
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the times, and must elevate the professional { follow tiic safer gnides — reason and the har- 
ttandard and advance in that knowledge and inony of the law in all its part?. 
in those virtues which will l)cconic more and Whenever consistent with other and more 
more befitting their American character. To important engagements, make it a rule tn df- 
be useful or sucecssi'ul on the forensic arena, vote some portion of cvor>- secular dav to tha 
you must, gentlemen, be panoplied with the • reading of law; and whenever you ran, con- 
armor of legal learning, literary taste, pener- verse on Icjral subjects — this will tend to give 
al science, habitual prudence, moral principle, clcnr and pi-acticul conceptions of legal phnri- 
and practical wisdom. A tliorough knowledge pics, an habitual tlirectness and facUit* 
of scientific and practical law, should Ik) the , in commuuicating what you know, and i 
leading object of your profe!<sional aqibitinn ! ta«(e for legal investigations which roulU d<ii 
and pursuit. otherwise be ac(|uired. 

l^iblic expectation, the digniiv of vour pro- But the habit of iutensoly thinking and care- 
fession, the interests of justice,' and Vour own i ^""v ^ritmg on the more abstruse doctnnes of 
duty and fame, will demand the attainment of-^^ J*^^' ^^i»' '»<* »ti»l »»"r^ "*<*f"'- ^'n*«^ ^' 
what vou will profess to luive— an accurate meditate on what we read, and see, and hear. 
knowledge of the laws of vour countn- in all ""^'^ ^^« "ghtly understand it, wc can ncffr 
their departments and relation*. Tbe'want of '"^a^^ >t «"»* «^»' ^^ "" »^ properly or effectu- 
such knowledge cannot be supplied bv ftdelitv, '^^^y- K<'ft'l">« «ik1 ol>scrvation only supply 
however undeviating; integrity, however scru- »"*^<^"ttls lor meditation; and intellectual ni- 
pulous; miscellaneous Icamiiig, however ox- iJ»ii°»^i*>" »«*» ^*»c mind what mastication and 
tensive; or talents, however solid or brilliant, ; deglutition are to the body. But it Ik inteuw 

' tliinking alone that can digest and assimilate. 

Do not repose iu confidence, or presume too into a copgenial and vitalizing e^sencvMhe tli- 
much on the elementary knowledge you have mient of the mind. Intensitv of thought is** 

. 1 1 .1 . t mi ,111 • ~ 



acquired whilst here. Though you have learned 
much, you arc only initiated into the first prin- 



indispensjible to the nutriment of the mind. *■ 
the gastric solvciit and vascular labarntory sn 



ciples, and prepored for the successful study of ;t,) aumuuI iligcstionand life. No inanwa/evrr 
legal science, the most of which is to you, yet |trulv great or usoful who did not think much 
a TBiuiA iNCOOXiTA, far beyond the range of land* well; and inanvhuTcbeen practicallv wiv 
your circumscribed horizon. You may learn j without reading books. Tatrick IIen^^■•s chief 
all your lives, and the more yon Icam the book was the volume of nature— but lic'thooght 
more you will find to be leamwl. To attain 'witha peculiar interest and intensitv— and tha*. 
tlie utmost that can be accomplished, it is iin- jthc carver of his own fortune, he became our 
porunt to nuike a judicious selection t»f books, iyf imture's tallest noblemen. But lie did not 
lo read them properiy, antl to nmke a Hysteni- , know iniuh law. To have lu-quirud tluit sci- 
atic appropriation of all your time. It is not euce it was indispensable that he should harr 
the number, but the kind of books, ami the | read us well as thought much. Proper reading 
manner of reailing them, that will bo most furnishes fooil; right thinking digests it; ami 
useful. The most scientific and approved edi- 1 careful writing and speaking rectifv ii, and rir- 
tions of elementary books should be 'Studied, j culatc the vital pnMluct. Bacon has said— 
carefully compared with the cases to which »» Much reading nmkes the full man, much ihiiii- 
they refer, and tested, when doubtful or aiioin< 
alous, by principle and analogy — and such text 



ling nmkestoe tiiii man, 
ing niukes the correct man, and much wriiini; 
makes the periiect man.'' 



hooks as Blackstone, Cruise, and Kent should i,ot vour iiiiscellanoous readin- hanuoiiize 
be periodically reviewed as well as occasionally .with vour professional duties. Be casefni 
read. The more important of the adjudged never *to indulge it to such an extent, or in 



cases should be i*ead carefully and compared 
and collated; and a commonplace manuscript, 
arranged by titles, alphabetically, would be 
both eminently usoful by imitrinting new doc- 
trines on the mind, and always of great value 
for occasional appliciition. An »4jndged 
point, unreasonable or inconsistent with anal- 
ogy or principle, should not be regarded us 
conclusive evidence of the law, unless it shall 
have been long acquiesced in, or more than 
once affirmed — and nnlchs, on a survcv of nil 
material considerations, you feel that it is bet- 
ter to adhere to it, than, by overturning it, to 
prodm*e uncertainty and ^urprise. Stakk 
DECIBES should be thus and only thus under- 
stood and applied. Stability and uuifomiity 
require that authority, even when conflicting 
with principle, should sometimes decide what 



such a manner as to seiluce frcmi a pro)ier al- 
legiance to the law, or generate ascetic ha>iii' 
or epicurean appetites, incompatible with tb 
robust health and masculine vigor of the legal 
mind. But general knowledge is as useful i" 
the lawyer us to any other man. Wliatercr 
will furnish the luind with light, or impart !• 
it vigor, health or discipline, must be pecnliarlv 
useful to one whose professiotwl avocatioiu it- 
qiiirc, in nn eminent degree, analysis, illnstn- 
tion, and persuasiveness. All branches o< 
viituou< knowledge mutually aid eacli other. 
The sciences are united by a common sympitb). 
called by Cicero commi'm: visrri,cir 
**A1I are but parts of one stupendous whole. 
Whose ImxIt iiatu4^i«, and God the whole." 

All eminent jurists have been enlighteof' 
by general learning. The example of Cicero- 



the law is. Bat, in all queitionablo ca^es, [of Bacon, of lUle, should neyar bt foigetMi- 
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Cicero was one of the most profound philoso- 
phers and polished scholars of erudite Kome; 
Bacon^s great mind was enlarged and liberal- 
ized by universal science; and Hale, among the 
most leanied of his day, and a christian too, 
was, according to Kunnington, of the opinion 
that ^'no man could be master of finy profession, 
without liaving some skill in all the scicnces.'*^ 
This infallible truth has not been universally 

m 

felt. But we have some reason for hoping that 
a more propitious era has come, or is coming, 
when all, who feel true professional pride or 
haye a just sense of professional dignity and 
obligation, will know that general science can- 
not be neglected without great danger of abor- 
tion and degradation. Civil history, mathe- 
matics, philology, geography, moral, political, 
and physical philosopliy, and medical jurispru- 
dence, may be deemed essential; and polite 
literature and sunic acquaintance witli the 
fine arts will be highly ornamental and useful. 
Without some acqimintance with these vaiious 
branches of kuowledge, the law7er must enter 
the arena unarmed, ur aitnod only witli the 
rough and unwrouglit club of dry, hanl, tech- 
nical law. Medical jurispnidcuoe has been too 
generally neglected. K very lawyer should ac- 
quire some general and correct knowledge of 
anatomy, human and comparative; of physiolo- 
gy; of uhemistry; of materia medicu; and pa- 
thology. An accurate and practical acquaint- 
ance witli the purity and power of your ver- 
nacular tongue should be deemed a hink qv\ 
VON. And such an attaiumcntimplioH no small 
degree of literary taste and study, as well as 
much attention and habit. In fine, it is impor- 
tant that a lawyer should learn all that it is 
useful for man to know. And the more he 
learns, the more he will be able and inclined 
to learn, and the more humble and less dog- 
matic and pedantic will he be, and seem to be. 
There is no danger that you can know too 
much. Whilst the moral and physical universe 
ii around you, your minds can never bc iuac- 
actiye, full, or satisfied. The higher you as- 
cend the topless mountain of knowledge, tlie 
clearer will be your horizon; but, should you 
climb to whore no mortal footstep has ever 
been, you will then be but the more sensible to 
the e\'idence of your own inferiority and igno- 
rance, when, from your peerless eminence, for 
the first time, the intenninablo wilderness of 
unexplored knowledge, indistinctly opcnc<l to 
jonr enlarged vision, will appear as a world, 
contrasted with the little spot which, in a life- 
time of toil, you had belted and enclosed as 
Tonr intellectual domniu, and which, <;o insig- 
nificant in your more comprehensive eye, seems 
to the microscopic vision o1* those below you 
to be the ne plus fltka of human attainment. 
A judicious distribution of your employments, 
and a systematic allotment of your time will 
afford you leisure for cvexy reasonable purpose 
and enable you to acquire a mass and a kind of 
knowledge which can be attained by no other 



Be careful never to pause in your pursuit after 
useful information. The mind cannot remain 
stationary — if it make no advance, it must ret- 
rograde; nor can morals stand still — and at 
nothing can contribute so much to your dignity, 
infloence and happiness, as the activity and 
improvement of your own monvl faculties, 
therefore, if you wish to l>c happy or useful — 
if you hope tu bo gnitefully remembered 
among men, and to be ranked with tlio good 
and great of your species, be ever mindful that 
God has identified your peace and your honor, 
your duty and your usefulness, with intellectual 
activity and moral purity and light. Never 
neglect the map of nature always unrolled be- 
fore you — nor the sacred volume of revealed 
truth, in which, when properly studied, true 
and practical wisdom, elsewhere unattaiuable, 
will certainly be found; and remember that 
whenever true "Science builds a monimient to 
herself, she erects an altar to God.** 

Hut do not read more than you can under- 
stand, nor oppress the mind or impair the healtli 
and vigor of the body by excessive or indiscreet 
study. 'Hie studious mind requires occasional, 
relaxation and relief. Let these be judiciuusly 
afforded by physical exercise and interludes of 
innocent and improving amusements. But 
never suffer the mind to become rusty from in- 
dolence, to be scduce<l by the allurements of 
vice, corrupted by sensiuility, or unhinged by 
vacuity. Dr. Johnson's expedient for prevent- 
ing Hypocondria was — never to be alone when 
idle, nor idle when alone; and it is worth being 
remembered and tried. Physical exen*ise, lit- 
erary companionship, and morai conversation 
will he sure antidotes to gloom and cynicism; 
and music, Luther's intellectual Catholicon — 
next to the Bible in his judgment, as an adver- 
sary of the devil — should not be derided or un- 
dervalued. It exhilerates nid tranquilizes the 
mind, elevates and purities the heart, and thus 
contributes much of what scarcely any other 
amusement can, as innocently, contribute to 
improvement and happiness. Xor aregymnai- 
tic and other athletic exercises, for health or 
amusement, either useless or incompatible 
with personal dignity or intellectual eminence. 
They not only tend to impart vigor and health 
to the body, elasticity and tone to the mind, and 
simplicity to the moral character, but, when 
properly regulated, they render us more amia- 
ble and iLseful. Behold I*rofe»sor Plavfair, 
when a septegeuaire, with the spring and mus- 
cle of manhood, leaping with the young ath- 
letes of Edingburg — Alexander Hamilton, 
playing marbles with hi^ little children — Pat- 
rick Henry tumbling with hi? household Gods, 
and playing the fiddle for them to dance — and 
a Chief Justice Marshall, throwing aside the 
TOOA rRETF.XTA, and as a youth, ro.v amobe. 
pitching fjuoits with the young men of Rich- 
mond, These and many others of the diitin- 
guished great men were exemplars of the sim- 
ple digmty, amiable rondefcension, and prac- 
tical utilit/ of truf wisdom. Knowltdgt, to 
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Im most useful, miut be commttuicativt, uuflf-|j'oy nii.'pcakable bihI full of glorr" — nnd re- 
fected Hnil bcnevulcnt. Such knowlcilgc illui:- |incnihcr, 

rraici Iho mcM nnd ciric virtues, and i icciuall v .<ti,k jwh .if soiro«- ni»1 lliut i.ntli nlow. 
oijpoaed tu liBuehUncs!. to nrtificjnl .lipiity, to j.^ad* «. ilic land where sorrow ii imkneinL'- 
iuciTiim, and to iniiaiitlironv. The honest 

r.co of virlnou? u.itnn-, ulwaVi at(t«Ptive— if. I" aischarginy the Tariouit duucs luodnt 
diitorlcd ur di»j,'ui«c.l l.v i«iionuiee or fiU^ {" ?ui" J>rofc«.ion. you will tii.d <i*c taill 
pride, i* nwiamorphoMiL into ror^itl.d, ca.lav. YT!'J"'V}^'^ ni«l uior- p<nrer SiUari 

cued n^ud, neceisarilv uusfTected. liuniMc and f™'"!'"^^"'* ''^ ''°\ iiwei^arr to make arod 

. J , '.„ ,,1. ,,* 1 . -. -_?n. . uiiilurianlhMiab able (jeiiiTal. llul cau the» 

rhccrful, «-ill like the »on, ;.,u.-a H nnOw i„ ^.,^ ,,„„i,i U,al the b«,u W«: of ancmiu^ai 
Ughl around tlie .young and he old, iho rid. i^, -, „ ;„.. ,„„„ k^owk-dg^ and :u.;^ 
auil the ])oor, the to«ly uiid the rsnlte.1; and. p^^f^.^^ iji^n »i,a, u,iuj,t b. »uffifienl to uuc 
by aelinK in harmony with fhnstc natnre;- ; „„ „bl„ Ceni-nd? Prudt-nw. ^nuacity, inii 
law*, will rofrcih imd edUV wherever there n io„, louraga— are Iho chief attnbutii of »M. 
any njmiialUy with n» thccnin; mllnetice. i SL-„cral»hip. 'Ihc able and lioiit.it .'a»TK 
This a natiuc immurkcd— ilignity unecUiued. 'miiii have Huso uml more. Ue tuumhavei 
AppoUo »hould Bomelinies play i.n hi» lyre, and ' pr.ironiid knowludi<;o of law. an nequiintana 
Ilerculei with hin diitall'. Hint if ufalee nnd 'with gwiernl science and j>o1ii'.-]it<Taluiie—4i- 
pernicious digirity whieh i^hilla the wann cnio- [ It^ity <if principle and oTchanutcr. and a r<- 
lioiu of the heart or biiah<u> the soft oeiijui^ of i culinr^faculty of Epeerh. Nothing ii luuredi:'- 
uature'n voice, Aehillcs wns nevoi so iiltrael- ficnll or inlertslinf . or requires more varifli 
ivcly interesting as when ngoniiing hi the ilnst of attainments, or greater compasa or pgiri; 
furthe death uf ]'ntroclu«i niir did the agtd 'uf »>i"*l than a forensic argument, iriagretl 
rriam ever B|i|icar mi amiable, a.' when, with i *"'' difficult cause, addre^acd to iho reai«i, 
treublinK franio and strcuningi-vcn, he licstijed ' "* heart!-, and the passioni of irtcii in bchilf 
the lifeleM hodv of hi* *.in ifeetor. Tliene ' "' "^"J' obsctirad by soi.hwtiy. justice en- 
were mWnrc'a dJiuw. and amous her proudest P™^** I'.y I"'""- « "mocBiwu pcrai-cut*d h; 
achieromeufi esM-itiuf. "'""■■ ™* -»■•«:. ll-c '""'"^f •"J f'^hood. In «u:h « cau*. .h 
moiC impetuous of heroes tamed ami -nl.dnr.l '*'"* " """ ^"^ and ?r.«t. i.i moral po-a 
Lj the tenderar-s of a Uolv friomisl.i,., mul, in '""y '" "r^^vf^X'^irn'^™''"^™ f '"T ",1^ 
tlfeoti;er,.he m..ie.yo,aking,niM,y mingled ^-_-^^^^^^^^ 

with tlte tendcn.e« of a kiiid lather 1 ,.n re- ,,,,-„;„j. .usnectaW lawyer, and "£,f °£iV 
iiiembertheHternaudtov,cnngI'yrrli*s-hem- ;„ hi, |,r,.ci„on. But iilems il„rmoH «■ 
rebuked for tlie unsto.ml weaknc.. of .hcddin- ^ii„d_i;„„wUdKe. nio« pn.found and variou.: 
tean for the death of hii wife, ami iirtjeil lo indLisirv inoil rcL'ular- hoiiov imohi chivaJ- 
awume the axpeet of a l-hilosoiiher nmuoved, roiii, luid jiitcgritv. niyst pure and iullLiiblr. 
lie exelaiioed — "Oh. I'hilimiiphj! yesterrUy mut-t all be c»iubinctl in him who is eiiiin.Ni- 
lliou coinmandcst mc to love my wife — lo-ilay iv di.i;iiii'iii*hi>d fur foruiiiiic nbilitv. 
tliou rorbiddenl mc to lament for her!"' Ami * T-iIuuiV, hoiii-i;*er bright— kiiowlfedje, hm 
being told that ttai'B i^onldnot restore her, he ever great — will be imavoilitig or pemiriuu>. 
replied — -'Alaitl that reflccti»li only iniikes without habilual industry, Hyacciiiai ic pn 
them flow fa-iter.'' di'iicf. aud pcffwt honor. What Johu^M 

The reasonable iudulirciiii; of the nlierioins: said of Savnsf, and Hutler of Nheridaa. it 
Mul etuotioni! of the heart it not only happying ! iiuiTcriall.v true— "Thoric who, in ri>nlidi«n 
hut meliorating, and is ono iif nature's exjii-di- [of ""I*""' capncitiea, dUrcgard tbccmumw 
ent» for civiliun!.' maukiiirl uml navinj; tlieiii ni«''u*"if W*. irill be rimiuded that unthii^ 
from acltiahnciis and vhe. Tht most wiw uud will mipplv thu want of prudenco. and li» 
honored should alwavs ait iif rational men, I "^Kligenr.. and .rr,-giilarily Ion j couiinMd. 
ami never nsl.el againM Heau-u. or commit ™ '"'«.•■ «"''*l«''f?\ "«■!«"•. »"" ndiculoui. 
treason against nature, l.v aitewpiinj: to del- ■'»', KcaiUH conteiiiptiblo. No Uuver, «lu> 
troy or to conceal tho^e cm<.iions which hchmt; ''^l«'^ ">''■ """"'"; ' ="' be Iruc Jo hiaelien-A 
to the wisest and bfM of men for Ihc «iset l" V*""" /^.^ ">• '" ihedign.tT of hia pr^ 

jojcl and acted oiil m .. l.ecommg manner , ^ ^ peculiar pwpnciv in per«ual aSj pr.r 

by tlie rao.t e-calted of our race, as lont as ,„,H„i„i .lopottmLt; ind iw.u, tlieuecL 

tfiey «,sh to bi- com^idercl a* luni. !M«h i. (y .,f, what may be termed, foreii.ic elhiw. 

course seeures the intellectual Sun froineehi^,;, j,i_ ^ i -^ should be a gciitlet.»n is hi. 

disrobes knowlcdjw of the cold and mysti. priuciules, Lw habiis, and hiideporunent: 't 

cloud of pride and hy|iocnsy, nnd prejcnia it ,ii iii,(,,„ ^-utlcmnu in the ttcrling imnort of ih 

all the iimvlicily aad radiance ot us natii c torru— uUe he I'ring.s degradation oil hiia»tlf. 

grace and iutrinsic lovclincs*. lie who iicv.t and hel)>ii lo reflect discreili; on the pfofa- 

«eemi (o feel,citlier never fccU at all, or n» sioii. And lo lie agentlemnn in tlie triL«iiiJ 

man ought lo feel; and others will never t'ecl perfect scum.', is to be— wliai in too jait s 

much Affection or lespeci for him. But in [Ii« man of Kouud principles, scmpulouB hue*. 

Hndcr lympMlii*! of puM l»ut(, then ii "» becomiuc modM^, -actir* bcmroltMiv t>- 



hfobb thb tasmoR class 07 trajkbtlvania. 



bitual morality, and rational, just, and polity j or superior Icnowled^e, hii auccMt ia eredita- 
deportment. ble; but if be beat him in cunning, fraud or 

£d. In his intercourse vith his clienta, he trickery, ho degrades himself, prostitutes hia 
should bo candid, respectful, patient, liberal priyileges, and outrages forensic dignity and 
and just. He should never auviso a suit un*. propriety. Such vulgar game is beneath the 
less it in tlio interest of hii olicut to *'go to 'pride, and revolting to the honor of lofty intel- 
law." If the case be frivolous, or the right lect. It is the offspring of moral innrmity, 
doubtful, ho should advise forbearance or com- 'and is, almost al'ways, proof of a diminutive 
premise. He should never encourage litiga- mind. 

tion. When a suit l)ecome^ necessary, or is ' jtb. A lawyer can hardly be both merco- 
pending, his fee should bo regulated by the. ^^ry and just. An inordinate appetite for 
value of his st'TViccJi and the client's ability gain, is apt to seek gratification in spoliation, 
conveniently to pay. An honest man will, fraud and oppression, and is generally the 
never barter his conscience, nor Trill an hou- companion of a cold and calculating selfish- 
est lawyer ever speculate on the ip;iioranco, : ,ied», irreconcilable with the most attractire 
the feara, or the passions of hn confading cli- ami useful of the personal, social and civic vir- 
enU. A faithful lawvor will never deceive :tues. Avarice is also undignified and unrea- 
his client nor neglect hw business. Jt h his jgonable. He, who is not content with a com- 
duty, and his interest too, to deal in perftHit I p^tence for independence and i^ational enjor- 
candor, and to do, in the preparation of his .u^nt, has a morbid appetite which this world 
client's cause, all that he ought to do; and | can never satiate— because it craves to hoard 
that is, all that he can do confii^tently with per- au^ ,i,)t to enjoy. More than a compeU'ncy is 



Konal honor or professional propriety. If, in 
consequence ol his negligence, misdirection, 
or iinskillfulncss, his client's claim unjustly or 
improperly fail, he should indemnify hiin 
fully, prcunptly, and cheerfully. He should 
never attempt ruccoks by any other than fair, 
honorable, and legal means; nor should he ad- 
Tistior connive at the employ nicnt of any other 
means bv his client. He is not bound bv any 
obligation to the di[;nity of his ])rofu:^sion to 
abandon his client's cause, merely because hs 
may di&covcr that ho is on the wrong bide; 
fur he might hv mistaken in his opinion, and 
might do great injustice by turning against 
hi.*s client. And aUo, it is'his duty, whether 
in a go(Ml or bad causr, on the wrong side or 
the ri^ht, to present, in as imposing a manner 
as fair argument can exhibit, the stronger or 
more plausible points in his client's behalf, 
without exprusfing an iincandiil opinion. In 
no case should he erer express, .as \n^ i>pln- 
ion. any thing but his opinion. 'l\t do so 



would nol only be incou^islent wi:ii the i)ro- V' ^^'i^^^ h' "^*^ *"*^ honorable in 
prictvof his profesaio:!, but would .-.-.iivlv im- day, should not be solicitous to lay i 
pair Ids inflmMico.^pl.lrai't from hi^ ivpuia- thtni, more of this world's goods, than 



tion. and rondei iL ulu»;;eih^:' iinO'Tlr.Iti whi-a 
bethinks what ho say/. 

3d. Toward-* liiecour; hc^liould l»i' iT-.p:'c:- 
ful and motiest, bii: firm and candid; and hu 
should never cmieavor loeludeliisown roRpon- 
sibility, by aticmplin^ in throw ii.unjuhily od 
the court. Thi^; artitice is bu: too oommon. 
It is, however, not only di.sin^t:jiiori<«, but dis- 
creditable and fUsadvantageoUK; bucau.M> it 
is dishoooiable, and Ifudn lo disparage the 
the coartii of justice, in which public confi- 
dence is indiiipensabli.' \m a LiUi^iaclnry ad- 
ministration of the laWk. 

4th. In his interconr-ic wiiii iii j j^rof^j-.- Iu:i- 
al brethren, hi* shouifl Ir* ( (>-.<r:f.*i)U-. jn^t. and 
honorable. He should r«f])udiatc all dissimu- 
lation and low cunning, and all ilios' cominoa 
place and humiliatim; artific<*M <n litilu minds, 
which constitute chicimery. lie hhould de* 
aire only an honorable victory; si>ch as inay 
b« won by fair means and fair arguments. If 
he bmt hit antagonist by superior arguments 



not necessary for happiness, and is but sel- 
dom consiMent with it 

"Reason's whole pleasure, all the joys of 

sense. 
Lie in three words — health, peace and compe- 

U'uce." 

And the book of books tells us, that it is al- 
most impor*fiible for a very rich man to reach, 
or. if he could reach, to enjoy heaven; because 
he is almost sure to l>e sord,id, and to look on 
ephemeral, earthly possessions, as his ftim- 
mum bonum, or supreme* good. It is almost as 
difficult for a rich man ever to become a great 
lawyer. There are but few who can be stimu> 
lated by ambition or taste alone, to encounter 
the toifand vexation, the slceple-ss nights and 
anxiouK day.s, which must be the price of fo- 
rensic eminence. And he who desires that 
his last moments on earth shsll be gilded 
with a firm assurance that his chudren, 
whom he has pledged as hostages to posteri- 

thoir 
up for 
barely 
enough to enable them to give to thtir moral 
and iihysical powers proper means of employ- 
ment and development. ^Vliy then should 
we court an empty and delusive ihadow? 
VVors*' — an ipnin /<i/ti us, that too often lures 
from the straight and op<'n path of virtue and 
happiness? for we know ln»w fow there are, 
or over have been, who dedicate their surplus 
wealth to it> only usefiil and proper end — ))e- 
ncficente. 

6th. But i'„ is the duty ol' exe-rv niau to en- 
deavor honestly to acquire and retain the 
means of a proper independence. Indu.strv 
andeeouomy are therefore social virtues — aiul 
the lav.-yer, a:< well as any other person, .should 
be paid adequately for hi> useful services. 
But tbi-i .ohould be wiili him a .secondary ob- 
ject. .\ pro])er administration of the lawsi 
nsefulnehs to his countrymen, and his own 
fame, should be the prim*' and controlling 
motives of his pi'ofe«sionai labors and ambi- 

UOUa - 
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Concurring altogether in its truth, and 
deeming it here appropriate, wc commend to 
veur approTiBg consideration and abiding re- 
mcmbranco, a iiontiraent of the open-hearted 
and gifted Biim«: 

"lu catch dame iuituiie's goMeii iimil(?. 
Assiduous irait upon her. 

And gather gear by every wile- 
Thai's justified by honor. 

Hut not to hide it in a hcdgo. 
Xorfor a train attendant, 

Hut for the glorious privilege 
Of being indei'lndxnt." 

7th. it is al^o very importaut thu? vwu 
should be able to communicate effectually 
what you know and fi.'c]. And to poAHess 
this emiHcnt faculty, ii in Mecc88ary that you 
khould understand and f«el your subject, and 
have an articulate and well-modulated voice, 
appropriate action and a pure and felicitous 
Atyle. .No spcakt/r can be underi<tood, who 
does not himself understand hin subject, nor 
make others feel what he ilop>> not hiiuKelf 
feel. Olht-ns will never be enlightened by the 
mind of him w}io has no light, or moved by 
the tongue uf him who.*>e own Itcart i« un- 
moved. Kloquencc iii tlic voice of truth and 
of naturo. It aprin*;^ ftdiii the head and the 
heart — a clear head and a beiiovolent heart, 
arc the living fountain-, without wliich, no 
limpid siroani of eloquence will ever ilow. 
Xothinircau sim])ly the want of g<HMllh<»uglits 
rightly fell. The staminf r of Dt-niofithcnos 
and tlie wan of Cicero ran nevt-r help a tur- 
bid brain f>:' u callous heart — nor can all the 
*'eonttirtioni of the 8ybir\}i\\it;h\vii the head or 
move llje heart without Jjcr "iii>piration." 
Hut a good man mr and appro])riate &tylc im- 
part to good tliDUghts their true grace and full 
effect, and arc ihercfoiv importan:. 

Kvery hi)eaki.'r's manner should be liis own. 
A natural manner is the tmly good one. The 
attitude:*. cxpre%>sioni» and intonations of na- 
ture may be iniprovctl by judicious art, but 
never by servlK' imitation. Tho veice, espe- 
rially, may be wonderfully improvtd in dis- 
t incines.*:, melody and pow»;r — but with all the 
improvcm««iit of which it may be Kusceptible, 
it bhould still be natural. 'Mimicry js un- 
seemly and ridiculous, and many a public 
speaker hu-i btou spoilinl by alt'ejnpting to 
follow home popular nicKlHi. 

Language, being the dre^s of t)iou;:ht. should 
be chaste and ap[»mpriale. The principal de- 
f(>cti4 in Western eh>cuti/on. and especially at 
tlie bar, are vcrbo.-jily and vociferation — too 
many wordn, and too much noise. Our foreu 
5«ic Ptylr is gonevalh* too copieuN — and of most 
of our bc<»t speakers, the remark applied to 
(Hbbon might with more propriety be made — 
"th<; thread of his vt-rbosity is (ii>ometime«) 
drawn out Iik) fine for the f^taplt- of hisargu- 
nienl." Tin* •tyle hlitmld b(.> adapted to the 
•subject and the <»ccasion, and should always bo 
pureaTid cU'ur. This is thu only safe or uni-r- 
ring r»:l'». A speaker sliould never bawl or 
scream. His intonation «houId be regulated 
by the subject and the natural volume of his 
Yoicej but lu such manner as not to be dina- 



greeable or unintelligible; and it it alvays 
very important that it should be distinct 
and audible. More words than are necessary 
to express Ih^ idea or emotion, just as it is in 

' tlie head or heart of the speaker, should no: be 

: employed — 

*' Words are like leAvii>. and wLur-* they mucli 

abound, 
bound fruit or solid sf:n«if i? seldom found.'' 

The true orator is never arrogant, presuuip* 
tuous, ])cdantic or theatrical. Eloquence i« 
well perdonifiod by Homer in his dolineation 
of the titvle and manner of L'lvbsc-s: 

"When At reus' son haranscued the lisTeniiiff 

train. 
Just was hit) s(;!i<,e, and bis expresrticm plain: 
His words succinct, vet full without a fanl:— 
He spoke iie more than just the thing he 

I thought. 

I Hut when Uly^^c;) rovin thought profound. 

, His mode.s^eves he fixed upon the eround 
As one unskilled, or dumb, he sccroca tostami, 
Nor raised hi^head. nor stretched his ^^epter 
cd hand. 

I Rut when he speak •>, what elocution tlow^. 

i Soft as tim fleecer of descending snuw<*. 

i The copious accents fall with easy ait. 
Melting, they fall, and sink into the he.\r:. 
Wondering, wp h4'Ar, and fixed in ile«p si::- 

prise. 
Our ears reiutv the censure of our eyi.'9." 

Here was no foaming or thundering — no n:- 
', dundance — no affectation^no visible artifice— 
•no unnatuial drapery; bur all ytsia naked 
thought and feeling, presented in chaste na- 
ture's simple dre*^s. Such is eloquence, and 
such, in a great degree, was that of the gnat 
popular orator of America — Patrick Henry— 
who, had he possessed the literary ndvanta^ 
ai.d habit> of reading with which some men 
have been blessed, would, doubtless, have 
been the most perfect nimlel of human elo- 
quence. 

Written or committed speeches are danger- 
ous things to lawyers. Understand yuur sub- 
ject thoroughly, and trust to the instpirationoi 
the moment— nature will then do more for vou, 
as to manner, than all the elaborate prepara- 
it ion of the closet. 

j 8th. But the nature of forensic ciinirovcr»y 
requires that lawyers i^hould posHe^s a pecu- 
liar kind and eminent degree, not only of 
knowledge and persuasive elocution, but cf 
dialectical skill. We do not mean *.he verbal 
sophistry of the schools, nor that vulgar habit 
of weak' and skeptical minds, of arj^niin^ a« 

{)lausiblv on the wrong as on tho right sale. 
)ut wo allude t» that faculty p09^»cft^•d mHj 
by a gifted few, of presenting the sironges' 
ideas in their utmost force — of exhibiting ;fa« 
whole truth in its fullest effulgence— «ir (if 
throwing over it, when expcHlient, the gwii- 
est obscuration. 

Thucydides said of Pericles, as pruof uf hi* 

almost superhuman power and cicxterity of 

argumentation — "when I have got him dovn. 

he cries out he is not Tanquishcdaiid pertudet 

^ every body to b^iem km." Thit tronderiiil di. 
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bater did not rusort to tliu s)i allow artifices uf ^rowtb, iiud inn:iy of the greatest lawjcra 
iho pi'dHiitic quib])!ev dc'*cribtMl by lludiibas: wlio tvor adorned tliu profossiou, Lave eii- 
W hoeoiiUl "ou citliLT sidi^ di-jnik', couiittTod :i:iil iiually overcome years of ob- 

lU-rinc. c]i;i:i^^v siil.v^, and .''.ill filiiic — " scuritr, iMAcr:}-- and disoouragemcnt. But 

bur lii-N iv^ou'cc; wire iln'- • of a mind jjiat markl liieir seu'.on uf trial v,- as improved by 
eo'.iM perc -ive imis: ek;i.iv — .: lu*av; ilni uuriiiii'.ted -:tMdv and ob>erva4iou. And Iiere 
coald lc« I i:io-;. ki iialy — :i:id a !'».i;jJt tliat Millnw n-^ loajmoni.-li yt)U nevt-r lo a>k for em- 
could ^j'-ik hill-: M".:ue'i\ely all lliat li<' aw. |lny.inr;:, or liuiil fur clit-nt-^, or underbid 
:«:ul llioiij^'is; , r.-.id f-.l*.. Ci»i:iiii"u 'i'?; m- v,a-«]yiMr ei»:iii'v;i;«;ri.. Nd jiraclice is more liu- 
hi'- ni:i^ie t\ ;i:;J. ii wji' ;.i.m> l*atrljk llt-nry'-f ; njiliaiii:;^, *)r can be a more ci.rtain index of a 
L;reaL levd. 'I'iii — iln:* oul a-id e:id uf j;jI .d-'-iiintion uf n.ei:!; and. in llie end. if jiol at ' 
kin)\vli'<.iu;' — eai.nu. b- ;u-'jui;"ed iii ili ilo-*.:, liii- be^jinni:!!;. ii i.ni^t f|ura!(; injuriously. 
M-r fo'.indiii l'«M»k-. 1. [-[w llnctiv.- a:id]'r;n.'- "The t-iuaji' lawyer,* I'ke "tin- cLeaj* xntT- 
'.ical — "lIm- oir-[»rin^-nf n^tiivi' saLT^ciiy, and of cb«;n:' uv.d "tin' eli«ap lioclor." is ^cnerall)', 
an in;-'llii.'o:j' ob>i.i\ a; i'»n wl" liiin;^-; a^^ iIkv j wjjen liie wiioi;? truth is knuwn, llje leaM. Us 
::i::iially eii: t. Wi'.liuu: i:,allo!!ii r knowlid^e : ful and Ui« nms; ei.i>tly. Instead of ublriidii 
will be co:nj)arativily u cK .-s.^rid may l»i'ea.*i- yn. ir-clve-; iniu bu.-:ne>s, or dc^jrading your 
ly niisa]»plied and i-.<>.v..'rU'.l. ll i.-* ilio n i iinil I -elvo.". by b«oo;.un(; tin; lowo.L bidder*!, prove 
oricau I'f ;hi! body of liuni?in kn.)VvkiiL;e. with- 1 yuurselve* wori.hy of public patroiiCge, 
ii;:; \vliich,lii« uind is a labryn'h wiibu;.; a J clieiit-; will linn: yoM, and ln>norablc and 
I'lu;:, i:r, wn-,-.i fulie-.; of >|KCi.l.i'ive wi.-dii,:!, i.- j'i.ii»loyi:ir!i. will be certain. 
!ik»* :ii'-' l»iii;d;.':ani ■•I'lilr's.u'iii 'l»" tbi'l:. ll!]i. l;e^;•a^e of tin- >«Uiiciiuns of political 

Hi; call" f-'.l, ilii.-ivfw.e, '.;•■;;; I«:iii«-i;, *!i !• ai .i all life. Wh^'Ucve;' lln' tumiui of tli*.; cor/i:7ia be- 
:liat tan b'-i:i a::ed bv lalimial ijitiiii^iuji f.'-uni ; oume.-^ nii^iC lo your • ar-. '.lie grove of ^/frrii 
all iliin^'-' :!i;ti eoiiie '.vi:':iin '.\n'. luu-.'-- aC n. j.^a— " will b«* di.-orii-d orltiuniucli ne;3decied. Il i 
uninvj aiiil di-jcriiiiina'ln.: tii» i i-.ali -n. 'lln; dilHc;;!" l'«»r pr-e'iieal law and pulitics— ihuugk 
rare k:;o\vl.-<iir''; ;!:af. .i.u bo ntny : .i.i - ue-jiiiii'd. twin-i^ti ;•. — .u livi- ard lal)ur tugetlier jirus- 
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will 



will i'- noi 'Ji'^ary t.i ei'.aijl-^ \i>\\ '.*> apply jjII j Jlfro.I^ly i:i une hunM.'I;r»l<l, and under tin;. -suui^ 

:ha'. y.»M L:iv«» and kn-.w, :.nii !iOi.ural-.iy :o' :;u:jydian.-lii]). A }oi;ng lawyer, aUending 

yr»:rM.-lv» saiiil nit i'nliy to ni.inl;i»i{|. ' [iro])?:r)y in liii p:''.i:'v.'>M«.ii, cannot bj a very 

!H.!i. A iiM/.y.iiii-r )»'. Li:iu;(i;er — -l rou >■. u.ri:.\ ' u-eful t»r diN;iiivrni...|ifc;J .-'aiesman; nor cau 




kingtbiijt; bu' :■.:: ■ :ili:,'hl'.-i:i 1 a .d vir.'.;u*:i» ■ cal .-tuiiy and d\i\\ — m» ;;-» lo render a proper 
j;.ii?»: i-^ a ft-ntinel ni'libeiiy, a :nini^'.«.T uf jn»«- devo.ioii :u ;ii.- law inipos-ibk — for tobequal- 
licff, a :;i:ardi:»n of p* ace, u:: a lol" y iri.inonce. ', ilieil to earn political rein»wii wr do much pub- 
wavinif 'iv^r the adniiiiii;,'niui!i:'.iii ■ l)eli»v.- aiul lie ^joud. iinplii'.-ian i-xleii! "if siatisnical, puliti- 
around iiini a p;ire'Alii;i: !iaL:, bi a:i!!;;a- .'son- cal ami j-ractical knowledge, which are the 
Iv motto, ]<.aw and Liiiht. I'ru'.-ciin?: anu KiL^lil. | rare irui::^ of intrn-»c >n.ily, i^-reat talents, long 
rJtich a lawvi-r i-j the iri'-nil of li*-.- !i'.nc.-»L ])«j<>ri ^^i rvie.* nud nn.mrrd fxperience. lluw iukig- 
— tlie counsellor uf tin; iLfuoraul — '.he chainpi- . nilicanl [^ the npstari and shallow quid nunc 
iiii cf the W( ak- -tlie a\i n^'rr uf the wrun:,', and ' who knuw-i notinng <if politics but what ho 
:h<* advocate of riyht. jniblicantl privat*;. i ri-ads in j)aili/.an hrwspaper.-, or hears in the 

lUtli. ]{u:,^<'i:tlf;n«-^j, tubi.cu:i:(' enjinent and I .'^irer't. on the h-.unip or in the legislative lialL. 
Ufci'fid lawyers, vuu in'.i-.i nsuluiely Lcuard And how inelfably contemptible is the vulgar 
your^elvi-s a^'ain*: iw.i ui'tin- i. -.^ei'^inj .-m^ of: mi^-creaii! whu, not desirin;; to know anything 
your profesi^iun — pren.a.'ii;; di linctiun, a.id | highi-r Than parly dibciplinc, nor to feci any 
political ambit iui!. ' thin'; better than parly devotion, stitle^ coii- 

You mua: be pa'ien\ ct>.i-:a:iL and p- :;*evir- ^cience, pni.-tiluti-s reat'on, and degraded Ills 
in^. rrofc"i«iiiai ability and it'ui.c aif :ij«e uw:i naau'.* tu an apf)roximaiion ;•> that of the 




junior ay.].rrniu'i ea::riii' wi-ll maiia'^e ni'icli. To rentier valuabli? bervice or aequirc hon- 
IVh) much will u*'':i-i'"i ribi.riiuM' '«vhicii may ' orablr fame a* -'.'Hcsmpu, y»u mu>l think for 
fix upon ytiii a cm:::'i< '■>'" w i'.ieh il will ^.c dil- yojr.-.elve.^, and act iis yf»u think, and all 



ticult to ehan^'i*. 1 will In- mneli iin-ri' jir<i- ^ alune for the; true welfare and glory of your 
pIliou>« to your lu: ;:'- t'oi'iMi'.- an.l fa::i". -ha:, . common couniry. Ai:d all this will require 
lu your initiaMvi jir:.t!ti> <■. -.u.i :i.:i-nd ':;:i^- probity, firnuke''.-', and inlelligiMice of no eoiu- 
faetnriiy to a iV-w e-'.-i ■ , il.;iri nr-iiji .■!y or niunca.-jt. The .tKblerr.'Liiean path <»f the sclfiah 
unsk ill fully :«; niany. Vx,.: iijii-' ni>; \ ii'lil to, poll: ician i^ d:iik and lii'vious, nu(L fullof per- 
do.pl indency — wiia.t-vi-r utay b.« yi.,:r ui:iicui- ' d — the ^word uf DamiK-h -s hangtni; over every 
UK"* or pros pec:*', indn-»iy, ]nT.-irVc.-a;.e!- .'lud Turn 4if its nie;uKhrin<^c<'ur>»*. And the more 
fidi'lily will injure idiim:'.!e rucce.'. .. Tin-jujieu and elevated way oi the huuesl stales- 
best and must enduring prodiicl4 arc of hlowliuau, though radiant aiid stniight, is beset 
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with corrodiug fiuxictj, envious obloquy and servility and rice. Truth and probilv, ar.il 
mortifying disappointments. Uut few, very talents righ if ully employed, inimt finally ;ri- 
few political men have enjoyed the triumph of umph over every combination of hypocri.iy, 
unraricd succcSH, or have acquired honorable moan uos nsd ignorancr*. TLi^ straight paiL 
and enduring fame — fewer ever reached th« ;of .liglit, and that alonr. leads to tn:e Ifvior 
goal of their hightest hopes - and fewer still i and renown. Nev<fr Kacrilice judgment to pa<- 
have been sati.^fitd or content. Neither oflice ;ftion, light to darkness, jiriueiplc to intere^:. 
nor civic honoris can confer solid hapi)iness 'or your own dignity or conscience to the blind 
and lasting renown; and therefore, neither | anil ferocious idol of partisan faith ai;d alk- 
posseHses anything for which, in itbelf or on igiance. The rouI of most organized poliiieil 
its own account, it will ever be bought or <le- 1 parties is .<el6shne8s — the end, power aijil 
sired by a wise and honorable man. When emolument in the hands of a few — the mean?, 
not bsstowed as the just reward of merit, but mock l)uriiy, counterfeit principle.*, popular 
obtained by stealth or solicitation a« the price excitability, pas.sion and J^'Ddrance. 
of proatitmion, they are but gihled ornaroentA : Look at (fumocratic (4rei:ce, niobocnitie Koua, 
which will glitter but for a short time in the or rci»ublicaii Florence, or France, i»r Enj- 
ey«s even of the ignorant or -.inprincipled, lann, or America — consider ancient tinu-kwul 
and can never «crvc as pa?sport.«! among hon- : modern times — examine political parties of all 
est and enlightened men. No active politi- times — and the truth ju.^l uttered will liotl* 
cian was over a man of tranquil mind — no denied or doubted. The historv of parly un- 
seeker of office was ever Ion;* contented — no der the Brunswick Dynasty in England 'i> b'.i 
lover of oflice, wlio delighted in reflected^ hon- an epitome of faction (»r .•?elli>h party efrtj 
or, was ever both wise and vinuoup. J5e5i(le.-, where. Yoii n^colleet that after WhrirV. 
political aggrandizement is 9<o fascinating, and I Wvndham and iShippen. leaders of the mil 

{)«litical ambition so all-absorbing an pMierul- ' content whijf^. the tories and rhv Jacul>i:t> 
y to produce ta.«tcs and habits unsuitable to crushed the Walpoleon party, they ouarriicd 
profeSHional employments, and, but too often, , for the spoils, and Pultney himself, tne poi'U 




prise. It is as unreasonable as unjust to .seek eouj< ambition. We are even indebted f«>: 
political or official preferment until we are Paradise Lost to 3Iilton's bliiidnes<« fjcca*ioii- 

aualificd to bo useful, and to eani honorable ed by the prostitution of his jgreat luinJtoiln* 
istiuction. Do not then, young friends, enter partizau drudgery of scribbling with in;ciiSf 
the political arena, if ever, imtil you arc prop- devotion in favor of the sanctimoiiiouK and hy 
erly matured, or have determined to derdicato pocritical Cromwell! And had he nut written 
all, or the chief of your time, to the public himself blind in the filthy cause of persoiiai 
•erriee. j politics, he might have been long .«iucefi^- 

l5it.h. But the talents of every citizen be-, gotten or rcmeml>ered with regret for taleuU 
lour, in »*omc measure, to his country; and it ' penerted, and patriotism misgnicl«tl. (leiitii* 
is the duty of every one to contribute to the men, always be independent, and give vour 
welfare of the cemmonwealth. If, therefore, ■ «»wn reason full scope and fair play. Nen*r 
at any lime, you should think that you may be | pin your faith on a politician \s sleeve. "Cbw 
able to render valuable service in public life, jP/a /our ^rrare ^uam cum aliig reete $eTitire"^ 
and should be prepared to surrender your pro- ; is yet the practical maxim of tou luanv intu 
fession, or to make it only a secondary object 1 who are entitled to be free. The authority of 
and occasional purauit, we would not dissuade a great or popular name too often consecratM 
you from yielding to a spontaneous call by error and vice by confounding them witii 
your countrjr into her jmblic employment, truth and virtue. Xever flatter or deceive tIip 
And should it be the fortune of any of you lo people. Honestly seek for truth and juotifc— 
bo thus engaged, never forget your sacred eb- " and never either do or utter that which your 
ligations to truth, t<» patriotism, to honor, and ! impartial and eidightened mind may cond^Bi- 
to justice. Remember that your own fame; Such a course of conduct will secure for \»vi 
will, at last, depend on yoiir own integrity, public confidence and estwni. wLaievtrraav 
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rectitude and talents; and that no man ever be your condition; audit will l»o almi>st s»-.;it 
acquired honorable and histing influence i to obtain for you, H^onor or later, a just ^harr 
without intrinsic and superior merit. If you ; of the public "patronage — but, in anv even!, i". 
be truly useful— if you desire the sin- ^and it alone, will console you with un appror 



'ish to 



cere esteem of virtuous and intelligent men — ■ ingr conscience. And is it not better to li^* 

if you hope for posthumous rcmeinbrance and I like Aristides or to di«> like Socrates, than :«• 

' be nn Alciblades or a Cleon, hoisted mi tbf 

shoulders of an iiLSuUed or deluded populacr* 

. -^ ,. . ^'othing but virtuous motivcR and useful d«*i» 

tiOD,and IS caretaed and won by duplicity, Iwill embalm your iianiM iu tli« grateful n 



gratitude — ^be sure never to court or seek a 
Yulgar and ephemeral popularity, which i< the 
idol of unreflecting ana unprincipled ambi- 
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membmnte of konoatmen; knd ftii boowtman 
vonM be athkined a[ any other Tuna tliui 
hoDUt fkioe. Tht< alone it crediUble—thw 
aloD* uteful — thin ftlniia will be pure and 
laating. Not what, far the moniant. maj be 
papular, biil. what ia right ahouM be jnur 
purpoH. Hare the courage alwaT.i lo do 
right, and be afraid 011I7 af doia^ nrons. 
Honorable aiidn by hononLble insani — Itr thi« 
Tourmotto — and ihcii.ifj'ou fall, t<iu fall a 
martyr to trulli, aad vilt be bleiaed. But if 
Ton should ever rise br uiiwortby ur diitlionest 
iiieaua, you will, at laat, surely fall, and be 
cursed both iri Ibis wnrlil mid iiithat whith is 

"Oh! ia then.' nut itnuie cliuHoa ciirsv. 
Some hiddea thunder in thv utoreH ik KpaTon, 
Red with tilt uiicuminon wrath. 
Toblait the wretch who owes 
Hiagraalneaatohii country's ruin." 

iu political, at v.-U ai in civil and social 
lifc.bejiiatly tolerani. Every fractiiaii bos an 
eijual right to liberty- iif opinion and of cun- 
■cionce. Tlipre is nii rral frntloiii wbaii an 
honeit man is denouriced or disfranchiaed fur 
an honest upiuiou. In dexcribini; a parfitct 
■Ictiioeracy, Thiicydidcxpul into tt'ia luuulh of 
Pericles, the fiillowiug anioii); olbor ndinii 
ble lUf gevtiotui — "Hotofrendedat any luanl 
followmg his uwii hiiinur, nor casting' on a 
cBniureur aour toeki — wa conTcrao fiwlv wi 
•n« anothar without roar of ofienca. I^tnri 
only to tnuujgroH against the public." 

Bu'. whnleWyou may be, tou will bccJ 
lans nf a country the most intcrsKting. a. .. 
tin)* the moat ureDlful. and under institutions 
the noat popular iha world eror kn< 
pilffriiii fathar* who planted lbs smd-i uf civil 
>nd religioua libertT — the reTolutJonary wor- 
Ihim who conquered tyranny, conNolidatod the 
riglilH of man, and '.'utbalined them in tha af- 
fectionsof mankind — are all gone, and we. loo, 
of this generation, who haT<' Huccf edrd them , 
will noon nasi an-ay and leava to yiiii. who ara 
coaanii mu;t u», and are about' to take our 
placsH, a land aud a goremnient lilesRcd, as 
•we trust, ))» n lieiiigiianl Almighty 
Abiding placo of liberty and light for 
eration:< of mm in a'll liinci to con 
have anxionaly viidpavored I0 oxsist 
making huine uxufiil preparation for rh 
msnta and thi> duties thatliv before yoi 
field IK itnli[Qil(Hl — iht' harvest is' ripe — the 
preeepta of Woshini-ton and llie mrniory <■( the 
illitstrionx duail arc frchh aud full boforu vmi— 
tha happinetfl of (he livini;, rour own'ilehti- 
nicH, and tbi- ho)iini of Ihe unborn, rwt ufHiti 
7011 at tmoug tiir ln1tiin'r» of the ilnwiiing 
day. and urea jou to im in all ihinga.anil at 
mil tiinni, inluua, and active, and true. In 
■31 the rriatiuna nflire. Impnnanl duties will 
deviilvc upon yon— mil in all. bowi'Ver hiiin- 
M« or circnmscrilied. you may be eminently 
And loatinely uuful. Kniigliteucii mi>ion, 



othara by a acninnlous attention In 
ill jiuaitive and nagaClve d>tigaUon(, parson- 
il, social, audciTili aud never forget that yan 
hiMild always "do unto others aa you would, 
-voiir places being changed — wish that thay 
.h'uiild du unto you" — this is the goldan rula 
of pbituaophy at well as of religion. Cherilb 
- rational lovo of your country, not only bia- 
__u.se it it yoar country, but because it destrraa 
Tour love and support. But let your patriot- 
!.iu be not sollisli or caiitractad,l>ut benavo- 
lomprehtusive — embracing your 
y in all its parts, and interMtt, 
and ioslitutiuui, and with an inteniity pro- 
li<)aate to the benefits it coofen, and tha 
ml ties which bind you ta it. Entourag* 
dlffatlon of moral, religious and political 
ill, aud countenance organiied efTorts tand- 
10 promote the common wallare. lierar 
uiirage foliehood or vice, nor infect tha 
. rals. pervert the taste, nor unhinge Iht 
principles of any rational btiag bycoDTerta- 
''o:i or iM ample either dcmoraliiiDft or lieen- 
1111-, Tha ruin of oae immortal mmd could 
!vai- be expialad by nil the baneficaoca of a 
iig and active lifrtlme. But, at the aureat 
ciiiia of praserviuL' every thing also mostval- ■ 
ihlc. strive, by all proper elforta, to maintain 
i|H.lliited Ihe principles of conaiitutionallib- 
' V mid ei[unlity, to uphold the authority of 
^\ , and to strengthen cke ligameata and in- 
.;i^t; the harmony of the North Araeriean 
LTnien. Thus you may beusafu! and honored 
in yaur day, and inscribe your names on the 
roll of virtuous and endurinF Fame. And 
thus, truly, yon will bave livacTto tha honor of 
your race, and thegtoryuf your age and conn- 
try. The good a man does dies not with him; 
his eiamplc atid hts labors live aud act long 
after lie is dead. Remcmbar Socrates, Cato, 
Kewtun, Sydney, Franklin, Waabington, and 
Marehatl— their deeds live after Ihem, an4 
will longlirelo enlighten and blesH mankind. 
We muat hiTi' eonclnde. Tha suggestions 
DOW olTercd,tlioui;h cursorily nreitnCed rsflim 
ti carptim, we beg you toaonaider serinualy and 



Tun will now go forth afi the winils, lo scat- 
Ipr over thin f>raal valley of the west aaedt of 
knuwledge which have beon gathered uadtr 
our nnspice)^. May theie take deep rootji, and tw 
(i-alired and iiourishiil imtil thev shall mow, 
and fructify, aud cover (he land with a richar 
inoi al foliace and n fragrance of mors perfect 
liberty and truth. wTiatevar may be your 
di'atiiiy, may yon ever cherish fraternal aym- 

Ealliles for each other, and a filial remcm- 
raiice of your Abua-Mnler. She will never 
cea-t to ftel a deep interest in all that con- 
ctrns you, and in whalvoever you may do, or 
inny he; and it will rejoirt her to hear of your 

Erniperity and honest fame. Hay hIio, like 
iTi'cintliiB, be now aud nlwava — 
Felix prole viriitn 



Prniid o 



'he lifts hi 
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Proud as the mighty mother of the sky — 

And may wc too be allowed to hope tlint 
you will not forji^oL us, nor uojjlcct our pre- 
cepts. If wo have contribnled to your ini- 
prorement, we .«hall he happy to hail you as 
»ons» and to be lonjr and kindly remembered; 
and when our earthly emirso h finished, niny 
Yoi", oar cherished pu])ils and frionds, still livu 
to adorn, to save, and to i)lesj^ our beloved 
country. 



I Thoupli — after our approach 1 ng sep aral it iii— 
we may not. meet ac:ain on earth, yet. afi we ar? 
taufrht to believe.it will not be Innguuri! v" 
shall be re-assembled at tlie bar of Alrjizhrj 
God, to be soTprally jndj^ctl ftir thr d.'Orlii c* 
our probationary pilirfiuiaj^c. ilay t^lCJ;:^ 
of that dav, like abriL'ht itixnl ?::«.-. i:':i« " ^ 
froiii ihe snare« ihronjrh which wr pa*^ :■ :\, 
Toirib, nnd eh'.'cr orr li'iTrts wi*h a li-.; •. 1- - 
vorid t?!*. 'ri-nvi-. 



PRELECTION. 



Lfxinfi^toii, Nov. 8, 1852. 

D;iir Sir: — Thr aii.l<M'siy^ii:d ]i;iv<: been nnpoiniod a Committee oii 
ht'hfilf <»f t!je mcnihers oj'tlio lijisc C/I.-u-k of Trnr. sylvan in University, to 
rf^qucst ofyoii ?i ropy oi'your (ntroducLory Lecture, delivered on ihe 1th 
inst., for publii.Mtion. 

We liope you may lindit eonvciiienl to (comply with this requesi; as we 
beTK-ve that the hvAd and ma: ierly exposition of the principles of the 
\ merican Cor.rititiriion. to he found in that addre.-rf. will have the tenden- 
ov to cheek th'" monstrous do^'trines of nullification and necei^sion, which 
threaten, err- lon.^^ unless llrr:dy resisted by the patriotic intelligence of 
th*- peoplt% l;i undermiu" ihe fabric of our Ciovernment, and '*to enfeeble 
the sacred iies ;v]jich now link tot^elher the various parts" of our beloved 
eouniry. We li.-ive tlie honor to be, sir, with very hi'i:h regard, your 
unci 1 lent -:ervanl:-. . J. M. HAllLAX, 

G. G. VEST, 
V. II. LYNX, 

Ho.v. G^oitfiK RoiiLRTSON. CimnntttcL. 



Lexington, Nov. Tith, 1842. 

(Jt )Lil> iiHti: — Ab.'u.nce from home has delayed an answer to your kind 
note, rrqucsiiuK n.coj)y (»f n:y Introductory Lecture for publication. 

If the delilxratj' jxMusal of it in print, shall help toinipress you with right ' 
eonctrptlour- of th(r radical princi|)le of the Constitution of the United 
States, and of the extent of the powers of the Government it established, 
the Lecture* will have efiec^tf d a- much good as I could expect. It was in- 
tended for you iilcme, and. if it:, nublicity .shall extend its inlluence beyond 
t!ie Lecture lioora, and tend, in any degree, to arrest the progr(»s.^ of per- 
niciou?: errors, nnd to jx'evrnt the unhingement of the Government of our 
model Union, I shall be inou||than conqx'nsated for my effort, through 
you, to contribute to save an<re.\alt the grent work of the Wa.'«hingt<mB, 
and iladiscms, and iramiltons,andMarshalIs of America. 

In com])liance with your request, therefore, I commit the AddreBa to 
your dis<-ret.ion. to be disposed of as you deem best. 

Yours, respectfully, 

G. ROBERTSON. 



ADDRESS. 



WuKX the Fi><ioral CoiiTentiou of 1787 ile- 
terminod to Kubstitute a couititution for a 
league, a National Oovemment operating su- 
premely on the people of all the States, instead 
of a confederation among the Statec as polit- 
ical sovereigns — the character and scope of the 
powers which tlie sof ereigntj of the Union 
should possesR, presented a '<;^uestion of the 
grayest consideration. The object tf the con- 
templated GoTenimcnt was the union of the 
people and the Staler; and the cud of such 
union was undivided nationality abroad, and 
peace, justice, and security, as to all interna- 
tional interests and rightu at home. Conse- 
quently, as experience h^ demonstrated the 
necf&ssity of a supreme popular Govoniment, 
constructed by and res-ponsiblc to the people 
of all the States, for effecting tlio desiroaends, 
wisdom and patriotism concurred in making 
the authority of that Government co-extcnsive 
with all international concerns. History, Phi- 
losophy, and tlic representative ])rinci])lo em- 
balmed in the Declaration of Independence, 
all united in defining this as tlic true conserv- 
ative boundary between tho Governnionis of 
the Hcferal Statoii, and tho comprehensive 
Government of the United States. Common 
interests should be protected by conmion coun- 
sels. No one of the States should posHess any 
arbitrary control over affairs involving the lib- 
erty, peace, or property of the people of all 
the" States. Whatever affects the riguts of the 
people of all the States, or of more States than 
one, ought to be under the guardian care of 
their common Government. As te all interna- 
tional concerns abroad, we have, and should 
have, but one GovtrnmenI, and but ene Na- 
tion — that of "the United States." And a.s to 
all domestic concerns, in which the people of 
the Union have a commen interest, there 
should be, and is, but one Government — that 
of the Union. Such powers as wore essential 
to that Government, were taken byth(i people, 
from their State Governments, and delegated 
to the National Govcriiuient, wliicli, being thus 
derivative, posnessofl no p^twer except what 
ha9 b<ien given to it by the provisions of the 
constitution. And to avoid, as far as possible, 
collisions between the States and General Gov- 
ernment, as to their respective jurisdictions, 
the national constitution claK^iifies and enu- 
merates the general powers deemed eftsential to 
enable the latter to fulfil the great trust of 
maintaining harmony, peace, and iustico, 
throughout the limits of the Union, fiut the 
most eligible means of effecting the ends of 
the enumerated powers bein^ various, and of- 
ten changeful in their adaptations, tliey neither 
were, nor could have been specified. It is an 
nndeniable principle of beth jurisjirudeDce 



and philosophy that, when power is gcanttd 
to an agent to do a designated thing, oratnut 
is confided to perform a definetl duty, all tlM 
accustomed or fitting means of doing the thing, 
or executing the purpose of the trust, aira 
which the constitnemt, before delegating tbt 
power or imposing the trust, raifht have em 
ployed for the same object, are also delegatfd 
to tne representative organ, excepting odW n 
far as the character of authority whall fisTfl 
qualified or restricted them. But lost this u- 
iomatic truth might be sometimes questioned, 
in its application to the conetitution of the Uni- 
ted States — which recites the self-evident fact, 
that the Goverment constructed by it, shall 
exercise no power not delegated in it— di« 
principle of implied or resulting powers joit 
suggested, was expressly recognized by the 6t- 
claration that, in addition to the euumerateo 
powers, Congress should possets all other pov- 
ens, ^'necessary and proper," for carrying thoD 
into full and* complete effect. Without ihs: 
prudent recognition, tho existence of construe* 
tive powers would have boon unquettiouabk, 
and their scope would have been as compif- 
hensive, and tlte test for defining it as clesr. 
as now. Implied power is only tho right to 
employ appropriate and unprohibited mMDi 
for fulfilling the ends of the express poweii. 
Is the thing done or proposed under the claim 
of constructive authority, a mean to an end of 
any express pewer — is u expresftly forbidden 
by the constitution, or is it inconsistent with 
its genius or any of its principles? 

Ihis is the true and only constitutioDal 
touchstone of implied power, "it is suffieienUv 
obvious, and can but seldom be of difficult m 
doubtful application, by the candid and inirl- 
ligentmina, enquiring only for the truth. 

If there bo no express grant of power to 
Congrebs to enact a statute for a spucific pur- 
pose, the question of its constitutionality will 
de]>end, 1st, oa whether there be any ezpifsi 
power, the end of which may be acconipliued 
or facilitated by such legislative provisiofr- 
and 2d, on whotlier tho proscribed nieaniftbc 
interdicted by the constitution. The conftitn- 
tional declaration that Congress shall ponce* 
all power "necessary and proper" forcanriu 
into effect the express powers s]>ecifically'd? 
e|r&t^^l8 not restrictive of the universal priir 
cipIejVat^ a grant of express power to do i 
thing carries with it authority to cmplor sit 
unprohibited mean for executing the grant ta 
a manner consistent with the object for whkk 
the power was delegated. '* Necessary /' vitk- 
out qualification, does not mean that which ii 
indispensable. As it is not a technical ttm. 
it must be construed according to the poiwbf 
use and import of it. Its ordlnaiy adjmn 
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acceptation is synonimous with a mean effect- [ constitutional. So, for fulfilling the tad of th« 
uating or tending to effectuate an end. When : cxpro* po\Tfr, "to establish post offices and 
a certain end is to be accomplished by means, i post roads " it might be niorw expedient and 
Momc effectual or apj)ropri,ito mean lo the end ! economical lo have the maiU carried atthe«x- 
if, of courEt, necessary. For effecting mohttpenscof the Gouernl Government, by its offi- 
ends of the express jwwcrs in the constitution, icial agents, for compensalion fixed by law. — 
the efficient means are variou* and multiform; i IJut this would noLshow that tic moruexiM;n- 
no one of which, moro than another, can bo sivo and irnigtilar mode of hariiig it tfuns- 
decmed indispensable. Which should bo pre- ( ported by contract, as a job, is unconstitu- 
ferred, as best adapted to the end, in a ques- ' 
tion concerning wliich equally enlightened 



tional. 

The same dihtinclion between expediency 



minds may differ; and, consequently, sound and power applies, with equal clearness biA 
discretion will mako the .^election. Those who i fo^ce to the class of resulting, or implied 
do not concur in hat choice, have no right to . j^^^.^s. The exi,rcss power to regulaUt for- 
jity that the act is unconstitutional, merel;r Jign commerce, carries with it the incidental 
btcause, in their opinion, or according lo their ,p^^^^, „, improve our bavs and harbors, and 
taste, some other mean would have been more ij^ect lighl-houscs, to givt' facility and securi^ 
appropriate or expedient. The degree of rela- ■ ^^ l^ commercial navlgatitm and intercourst. 
tire aaaptation is a matter of policy, not of l^-^ ^^^h improfcmentis indisijensably necta 
power. Any mean that relates to the end of: but every one that has " 

any one of the enumerated powers, is as con- ^^^ beiiMful, has relation to 



ever been madt 



..f ;'."'■ y *"*- -"-"-" I'Y" r;-» •" "• ^"^ may be i:»elul, lias relation to an express pow- 

•titutwnalasaiiy other ineano the same end,: ^r, and tend, lo subserve its greit objW 
If It be not prohibited. Of all sucli means no , Th«rc are various modes which might all tend 
one pan be deemed more necessary than an- ; j^ ^^^ ,^„, result,-<.ach of them is within the 
other The constitutionality or u»const,tu- ;^^,„g^^„ti„„^l discretion of Congress, and 
tionality of any one of them cannot depend ^^j,, therefore, though it may not be thi best, 
upon the uncertain and controrortAid opinion .^^ constitutional. A breakwater, costing mil' 
of iXMoptmum, which involves the question of ij^^, ^f ^^^^ t„rn out to bo compara- 

expediency, not of jwcr. But. among all !jj^^| „^^1^,, f^, j,[^ protective purpose for 
the rarious unprohibited means which relate to :^l,i^-,^ it ,l^..,ll ,,,,.,. £'^,, construclid-and 
the end of an expross power, the majority have „,ih^ „^t be expedient therefore-but, as it 

V*?Ji^r it^'T.i' T 'r\i ^•^"■''^*'"*i: relates to the powir to regulate commerci, and 
adapted to the fulfilment of the purpose of ;^^„,^dt to promote it, the implied power to 
deltgatmg that power. The power to do a i^^^,,^, j^j^ unquestionable, even though it was 
thing, does not depend on the policy or cxpe- , ^^j^i,,^ indispensably necessary, nor even ex- 
dieucy of the thing. A particular ipecies of ; -^j-j * '' 

legislation by Congress, might operate very I ^ 

bonefieently on the general welfare. Yet, un- If there be no implied power to do anything 
less there is either an express power to do it , in the execution of an express power, without 
or it has relation to some such i)ower and will jdoinj^ which the object of the express power 
tend to effectuate the end of it, the constitu- ! could not be fulfilled, then there can be no such 



tiou would not saaction it. Fur example, it 
might be useful to have one uniform national 
law regulatini^ the obligation of contracts, or 
the transfer of title to land bv inheritance, con 



thing va implied power; for if any of the vari- 
ous means for effecting the same end be not 
constitutional, because tJie end could be accom- 
plished in some other mode, no one of the 



reymnce or devise. But all those matters are ; adaptable means can be constitutional, be- 
local: and, as none of them, as means, relate to | cau^e no oue of them can be indispensable, 
thecudof any of the enumerated powers giv- while there i^ another which can serve the 
en to Congress, erery such act would bo uncon- < same purpose. The exp^tdients for cxecutin|f 
■txtutional and vuid. So, on the other hand, the trust of an express jxiwer, maybe as vari- 
t]i« impolicy of an act does not prove that it is , ous as the letters of the alphabet. If the plan 
uncouatitu tional. A subtreasury may not be of A be not constitutional, merely because B't 
the most suitable or politic mode of executing will effect the same object, and therefore A'sis 
tlic express power of taking eare of and trans- not indispensable; then, for the same reason, 
mittingthe national treasure; it may, therefore, neither Iss nor that of any other, can be con- 
be inexpedient or impolitic. Nevertheless, it stitutional. And, consequently, Ihere could 
Bia^ be clearly constitutional, because, as a^bo no incidental power in any ca'*e except the 
lUMn having an obvious relation to the end of non-existent and unimaginak>lc one, in which 
an exprvse power, it may execute the tr^^ho' there is but one mean for effecting the end of 
not perhaps in the best possible mann^pthis ' an express grantof power. Adaptation of un- 
!!« equally true, even an to the express fmrers. prohibited means to ends of e.xpress powers, 
CongretiS might hapi)cn to declare an unjust is the true and only test for determining wheth- 
or impolitic war. The express power lo de- er an act not expressly aulhorizcd is necessary 
claie war is limited only br the aiscretion of < for effectuating one of the enumerated powers. 
rongress. War is one mocTc of effecting na- The comparative degree of adaptation affects 
tional security and justice, — other modes may JJie policy only. And this is not only 
happen to be more expedient for attaining the self-evident, but has been illastrated by 
tame object, — in sach a case war wonld be in- 1 the history of Conjap-essional legislation erer 
azpeditnt . But still it would be undoubtedly Isinci the inangvration of the Federal Cowrti- 
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tut ion, and confirmed by universal acquie»- 
cenco and autliorily. 

JJofore there can bo iniplicil i)uWL'r to do :i 
tiling, it must not (Hily hv in tliu conMitution- 
ul f-onrsc •*7JfCf«tfry." but tiist >"j,rnper;" wliioli 
nacaiifi. noi that ii nhiiW ho expedient, but »]>• 
propriato merely, ur in other ivt»rds, suitable i<» 
the end, K.nd not. repugnant to the principle*' of 
thi» C(m>titution; for that Avhich i? ]»r(»hibiU'd 
by the loiter, <»r is incompatible vith tlie sjiirit 
(»? the constiLuiion,c.inn<»t he '^proper." And 
this, too, is well settled by-hisU»rT and author- 
ity, popular, lejfislative, and judicial. 

*rhe Krst thus dttined Ibr tlevermininj; the e\- 
istejice and limits of ini]ilicd puwtr, cannot, lie 
objected to as either Um vague ur too laiitudi- 
nary. One more certain or [»roperly resnicicd 
could not bo substituted. He v/h^discariU it, 
is at Si.'ii without compass or rudder. Ke can 
liave no crii«;riou of const met ion. ]>ui an arl.ii- 
trary and varying dijcrelion? governed only by 
his j>ai«sioni?, or lii.< changing o])inions ot ex- 
pediency; and will si»:noiimes assume powers 
that do not exist, and at other lime.^ re]iudi:i*e 
th(»se that do. In Iiis hands the const iiutiou 
will btt a Protean puppet vi \>n.vty or of times; 
and tha'u which, until authoritatively changtHl, 
must be, under all circumstances, one audi he 
same, will lose its uniformity and identity, 
and change with policy. intero!it, or the ther- 
mometer of popular feeling. The liistiiiy of 
th»! Bank of the l^nitr-dfetaie^ aiford'^au upyui- 
uit'j illustration. Men and ])arlio:^ have ntun 
changed conc-^rning the const iLulionnlity of 
sucii a Fi>cal Institution. pA'eii }t[r. Madison 
and .Mr. H'/y denounced it as iine<>:i>iiiutional 
in Ibll. and adviK-ated it as oonstiiwiioual in 
1^1 1». Each of them had applied to it the va- 
rying and d<'lu>iYe l^.•^t of exiJedioney. Thrv 
thought it impolitic in Ibll. pulitic in Ir^uV 
It would have been perfectly ci»nM»t(.iit. there- 
fore, for each of them t«> haveoppo.-.ed the char- 
ter at the fir.>t of tlicse periods, and to have 
boon for it at the last, lint, if it had bi:en un- 
cou'ititutional at any lime.'it could never have 
bccomo coii*'titiitional without a change of ihc 
coimtitution. ir:iiil somes'ich change of it, all 
is power.*., express and imjdied, mus:. be ]^re- 
ci'^ely the .'■iinu' ar all tirncs and under all cir- 
riimstance-. Time and circiim^ianre may, 
and often do, ehangii the ]»olicy i;f eXv'iviiing 
certain power.*., or of doing il in tlic same 
mod'*; but thoy can never givi- power nrtt 
granted by the constitution, nor either abro- 
gate or change Thai which waj one.' CMufrirtd 
by it. The te>t we have; detinwd a... ih-' true 
one will pn;serve the c«»n«'i*itency i^nd uniT'irnj- 
ily ofthc cnnstitution — any other will maku it 
clat/ in the hands <if the Tutter. 

Thebtabiiityandctncaey of ihe Cun-: it u I ion 
n.-quire tliat it should be uniform in its char- 
acter an<l ojHs-ration; and. consef[nently, it 
should lie always coU'^inied by a fixed ti-st as 
I'f'rtain as the mn^^iiet. For want <^f such a 
lesi, or brvauM' it wa< nuither carefully nor 
uniformly applied, ibi* coi'stituti»»n ha-* bc.-n 
made to assume ditlereni and i!«consi«iirni 
characters at ditferenr. timo:^, and under ihe 
controlling influence, not only of different men 



I and parties, buv of the Kame nrif n and :}:l 

I Banie partie: , at different iiir.en ai.d on difTtr- 

' cnt oco:usioiis. This is a ileplvrable truth; .it;] 

jicy.siiUiice in a procedure :-<* llucfjatii^ s:J 

iip.bleto abu^e, will atTord au augury n-' d:*.'-..- 

iution and aiiarchy, or of (ioi=j;(»ii'.iii a:ui t'e:. 

; Lralism. ai no veiy distant day. ft T.t.: j. 

■ joiineror latt-r, inevitably unhinjo the i-n - !- 
iution,und mal.o it the bport <.»f aiti^i:!:-":. !=.- 
cal or na*ional. The true test, lit»:iC":'ly £:::! 
faiihfnlly aj)plied, would re>itore \hf. cl-i.-I:- . 
tion tv» it-- tiriginal puri'y, simplicity, \.ir.: 
les^nes>,and beuiliceiice. Aiul ilien Vi; *li •;'. : 
have nn nnore nullifying Slatos, or mi>-:v.t J 

• "States rights" j)aiiie>, — no inort: •'>trii: ■; 'V 
!..truc:ion.''<»r "latitudinary constn: c I i\ ■!'.."*—:: 
luMtie vikiraiion'j from centrali/.iilii'i; ".oriN-t;:- 
! tioj^ iVum :: National (--ovoiriment cf the ]-: 
|})le, to a coiifctieiRtion of Sr,\ic ii-vtr- ij::.': :• 
|claiiui::g coj.;iilulion:il su|.'ii mai'v. B',: "i;.-* 
I iiioiiv and >ecv.rity W(«i"i!d pervade a ii:ii«M L 
' riio:;eni-M;^ aii4l >i:-ftdlR.~t m fMndani»-?n::;i p.. • 
lio. 'J'he ^o!f-s';yled '■<ric- constils;;; .;i>i." 
and the faKilvstvled "^tati s-risxht^" T-.li:. 
cian<, uiouid the constitution t.<i s^ui. il.e «vCi- 
sion and ih'.irimi'iediatepiirpijsio. ^fonK:: -r- 
; exce.-ii\<? ].('We;" is conceded to ii jjali«.:i:2:!:i; 
']'arLy rre>i»leni. and, at oilu;r tiiut ^. ;ijnj-»*i. ! 
po^^er iidenievl l»» an incuJiibetil t.i' :•. I'.ilTirt:.; 
ea^; — and s.om<:LiiiU's is tb.'nivri t«» Coi:;:.'' '- 
any implied j)owir which Is iw.' indi--j't;.»;* 
' b!y necessarv , and at. other :i:..cs. ]:<-•»■.. > 
! claimed tn do Vi-haleter i^^ de-.i;-. u, i.-dcir-ii 
I bcMoficiid t»r expedient. "Strict ei'ii^-rr'.ict:- •;' 
! is i, -olf vcxatiou-ly indetriiiiinat" and riixil ". 
' It hua no settled land mark; imr i» it L'uvtr^.vd 

■ by aiiy iixed ]irinciplo tif unifi.? iq a^d c. r;;::: 
a]r]»li(.aii«in. If is ]u-incij>le be, tlia. n.-'^n-T 
er b»;']oi!gs to il.e General tiovi-rnr.-ici.t.. -xo- 1-: 
V, hat has l)ii;i exprisAly granted, i* is :s;-.l.v;il- 
Iv absurd, and i- faUitied l.)v tin.- . xiri *- •J','- 

a m X 

elaraiion of the constitution i:>eli*. r.Ml bv ji.- 
v.aried legNlative action and judicial >iri-:'."i;; . 

I ever sinee theadoj>tion of it. ll ii> prii.i'.fi-: 

. bo. thattJure i^ v.o im]dird powor wL;i !. •« .f- 
indisjien-ably n^ce^^'aiy for fulliiJ!!!:,' t'r. i-):- 

'jeeT of si-ii:'- expre-s power, ir i> *-,u;-;i. «■"■ 

: -urd,h;is h:'en exploded by the >j,v.\i c.::;:^i''. 
ties, and, if let rloii". would re>vi!* in "i.irii.t. 

! And, if is jjrincipii' be, that ihije i- i:-.'.:; 

I jdied ])o\ver. excej/i that which •]jiya't=- .■".« 

! iiiean to the eiul of .*ioiiie cxp.-t &•< j>owe:. :iiru 
?hustrictci!n>truCiioni.'rt coiicur^i iii ;hi.«>iy tt.'u 

; tlie Ti.(»>t ortl;od':x class »-f Aniericrn ;i:ris*' u:.;! 

. .-tati"«iuen. jJut "plain,'' ^'clcur." *'obr ions' " 
all have degree;^; aiid what may ho laiil-'-lTl- 
oi; s t o one ii i i "J d , m ay 1 te al 1 1 >gi t be r i ri '. i s i i-io t ♦ 
another. This, (h«. re fore, i.-^ ti-o vagi;e a:ii ^■■■ 
riabldhr constitutional certaiiity—.-ind '.il".'.' 

j ihn i^B-ity of komo principle nloro fix."-!*:.! 

; infailinle, — and that i«i th«.* ..«un we Il^tl r^ 
ready defined as the only trii^ r.nd f.ife jui:!>. 
aTul "which ha *• hithertoi>oeu rii*«ii^ni7:i.ii bv s!' 
the public authoi'ities of ilie Uiiioi-, 

There is, then ft«r«*, nothing ooi.»i«::h ■■ 

] maintainable, ir; the distinctivo npp-'lUti^'" 
*'>lrict con-tructionij«t.*' And i here i>ju-" "* 
little in That <if "States-Righie" j>ar:y icii-^ 
trine which, not only urga^ the (.ame rapxj 
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of *'strict construction," but goes to the des- 
tructive extremity of claiming; for each State 
of the I'nion iiolitical supremacr, and of do- 
nving to the authorities and hiws of tliat Tnion 
ultimate and practical sovereignty. This funda- 
mental heresy, which had been considered as 
long dead or hani.«hcd, was revived nnder the 
auspices of John ('. Calhoun, durinjr the ad- 
ministration of I'resident Jackson, whose im- 
mortal proclamation in 1832, denounced it as 
treason. Its only basis is the monstrous as- 
sumption that the Vedcral Constitution was 
made by the States in their political (Hipacities, 
and not by the people in tlie tmnic capacities in 
which they made their respective State Con- 
fititiitions — that, though it declares itself to be 
the supreme law of the land, and althouj^h the 
people, who made it, established by it a tribu- 
nal for decidiu^^ in the last report, on its con- 
struction and application, yet, nevertheless, it 
isj a mere league, like the superceded articles 
of Confederation, between sovereign States, 
each of whicii has a constitutional right to dis- 
sent from the national authorities, to decide 
for itself, and to * 'nullify" within its borders, 
any act which it may choose to con5ider nn- 
ronstitutional. The pivot of tijis nullifying 
pTatform is the radical error that each of the 
i$t&tcs in the Union still retains, in the ulti- 
mate seuse, under the Federal Constitution, 
uncontrollable sovereignty ^-or, in other wonls, 
that the constitution is a mere confederation, 
and is not an organic law intended to operate, 
and with power, t(» enforce its operation on 
every citizen of every State, as a national and 
supreme law of all and for all — '"'any provision 
in any State law, or State (Constitution to the 
contrary, notwithstanding." ff this be - the 
true theory of the Constitution, each State 
being, on that hypothesis, an independent sov- 
ereignty, eacli must, as an essential element of 
all such sovereignty, possess the acknowledged 
right to decide for itself as to its own power, 
and;, consequently, as to the validity of all 
actn passed by Congress, and also as to the 
correctness and effects of all the decisions 
rendered by the judicial organ of the Vnion, 
the Supreme Court of the I'nited States; and, 
as a necessary consequence, each State wouhl 
also possess the coustitutioual right to secede, 
whenever it might choose to abandon the 
Union. But, if the people of each State, in 
their own original right, are parties to the 
Constitution of the l^'nited States, and bv it 
organized a National (iovemmcut, suurcme 
overall for all national pur]K)ses, tl^ftt is 
equally true and undeniable that the ^^K^rc- 
hensive General Goveniment thus connRuted, 
must be the highest sovereign, and possess, as 
an obvious and inevitable consequence, the 
anthority to decide as to its own sovereignty, 
and the political power to uphold that sov- 
exeigntj, and enforce its own acts and its own 
decisions; and, consequently, no citizen, nor 
any class or number of citizens, whether of one 
8tM or of different States, can constitationally 
32 



exercise a right to overrule, or resist, by forcci 
the acts of the General Gtovemment, ratified 
and confirmed by the people of the United 
States through their judiciary. The right to 
decide as to its o^'n constitutional power is an 
inherent and indispensable attribute of all 
national sovereignty. 

The provisions of the Constitution of the 
United States — and its style — and its declara- 
tions—and its objects — and its history, and 
invariable exposition, and operation, ever 
since the adoption of it prove, beyond contro- 
versy or doubt, that it derived its existence 
and authority from the people who made or 
became parties to it, just as they made or be- 
came parties to their several State constitu- 
tions — that, in purpose and effect, it constitu- 
ted a supreme National Government for all the 
people, and al)Ove all the States — that it is a 
fundamental law, and like all organic law, 
cannot be rightfully resisted or overruled by 
any party to it as long as it shall continue to 
exist; and that, consequently, it has, and mutt 
have, the political right and power to maintain 
its o^'u existence and enforce its own authority. - 
A single State cannot be practically a sover- 
eign for local purposes, if any portion of its 
citizens have the consitutional right to overrule 
or resist its organized power or judicial au- 
thority. Nor, for the same reason, and fully 
in the same sense, can the United Slates be 
practically sovereign for national purposes, 
unless the General Government has the right 
to determine all questions involving its own 
sovereignty, and the t)ower to uphold it. 

When the constitution was under considera- 
tion for adoption, a minority advocated a 
league or confederation — the majority, with 
WASHINGTON at their head, feeling the 
absolute necessity of a supreme National Grov- 
enimcnt with powers co-extensive with the in- 
terests and purposes of Union, prevailed and 
established such a Government. Mr. Jeffer- 
son was one of that minority, and, for years 
after the ratification of the constitution by the 
])eople of the States, endeavored to construe it 
as a compact of confederation among sov- 
ereigns. Being looked to as their leader, by 
the party opposed to President John Adams, 
and denouncing, as unconstitutional the alien 
and sedition laws just then enacted by Con- 
gress, Mr. Jefferson wrote and sent to John 
i3rcckinridge the resolutions of <'98," which 
were adopted by the Kentucky Legislature. 
The first of these resolutions, after characteri- 
zing our charter of Union as a "compact nnder 
the stylo and title of a Constitution of the 
irnited States," proceeds to declare '*that, to 
this compact each State, acceded as a State, 
and as an integral party; its co- States forming, 
as^o itself, the other party; that the Govern- 
ment created by this compact was not made 
the exclusive or final judge of the extent of 
the powers delegated to itself; since that 
would have made its discretion, and not the 
constitution, the metBure of iti powers; !mt 
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that, M in all otlicr casi*!! of rompuct iK'twcen to he a puliMvhlc error — a totnl mij^conceptioB 
IMirticM liavin}: no conniiou jtid^'-c, each \mny of tiic jtrovisions, the ohjcct;*, ajkI the >uprem- 
havb an q{\iia\ riglit t<> jud^i; for iti^clf, as well acy of that const itutiun. But tlie same filtt 
of infractiou8 us of the niodo and nicasm*cs of prniciplc is tlie pivot and only hupport of tk- 
redreis." exploded d(M>trine of nuUiHfAti<.>ii; und Mr. 

And hv tlie serond of thcfte re««.lutions it ^'«lhoun so understoo»l; his plntforni van Jh«t 
wau ronoived— -That the wuistitntion of t lie j '^^^''^^ '"^''^^i"^*""'* ^*'^** '»*»** '»<^''<'''^*'* ««» «'^"- 
United StAte« havinj: dele^jatcd to (Nm^'ress a'«^ ^^^^ authority. Tlk^ resolutions c»f '99 re- 
power to punish treason, counterfeiting the sc- ; *^^»'"» «*»^'*^' '>* 'UH, and the author of bolt 
curitieH andVurrcnt coin of the Tnitod States, P*'">''* «»"* "> '^»^ Ja"^-^' ^*»* rumedy. fur ih« 
piracies and felonies connuirteil on the hi;rli ; "^'ht aMscrtcl in the tirst, ot a pmjrle SUie u- 
Max, and offences a^aiust the laws of nation**. J"«*P^ *«»»• >^'*ti*^» «»«l prevent, within its limm. 
aud no other crimes whatever, and it heinj: true, i"«* enlorcement of an act of Contnrefs wlueh a 
as a general principle, and one of the amend- i miyonty ol its citizens should deem anthoriieJ 
meuta to the constitutiini having also declared | '♦^ ^'"' «onstiiutioii. And in aiuK.iinring tluT 
"that the iwwer* not delepite<l to the V. States ' »<'"»<^Jy» **m i.Mut ation-' is, for the first tune. 
bv the constitution, nor prohibited hv it to the *'**^^^- t>oin this sou nc, Mr. Calhoun l.om»wcl 
States, arc reserved to the States res'pertivelv, ; tl»« pnnciide and the tenn. Then: f-au W tin 
or the people;" therefore, also, thcffaincact of other rational construction of the resolution* v: 
Congress passed on the I4tli of Julv, 1798, ''-^^^ '*'*" »1'«^ >-'"'^'n I" '^'<^"» K^ ^*r- Calhfuu 
and entitled **an act in addition to tlie net en- *«"* 'O' ^^^^ir author. If their priiiciplr be trur, 
titled *n act for the punishment of certain » nght to nullify, as as^er ted m the rejMduUui:. 
crimes against the I'nited States:" as also the "* '*'^' ""^"-^ ''^ admitted to he uudeuiahl^- 
act pasficd hv them on the 27th of Jnne, 1798, ""*' ^*»«t »^ »" » eotatitutumal n;rht, ac^-onliBi: 
entitled "an'act to punish frauds committed on '<» ^^^^^ principle, could not hf- douhtcd. It 
the Bank of the Tnited States;" and all other i **^»*^ principle he true, there i8 im C^enenil 
ofthciraetR which asMime to crortte, define, or I* '"^•<'^""'^-"» ''*" "«tional institution with an- 
imni^h crimes other than those enumerated in ' thority to govern— there is no national coiisti- 
the Constitution, are altogether void, and of 1 ""*""'' ^t a constitution is a Hiprcnie law. and 
no force, and, that the iK)wcr to create, dellne, : '^ ''^^' <'*"»»ol '»«* supreme, which tlic enaetinj: 
and punish other crimes, is reser\ed, and oiift"th(»nty has neither right nor power to eiifotrf 
right app<?rtain«, solclv and ex<du8ivelv, to the I ftt'«i">»*l ^l* popular opposition. The sugpe*- 
regpective States, each within its own tern- : ^'^»^ **^ t^'*^ *^^"*^ <»*" ^^'<^ rcKolutions of ,-98. tliu 
tory." . ''*^ exclu<»ive or final rijirht in the Gcnenii 

nM--^-« I *• r«..o •. 1 i (Government to judge of its own powers as J 

IhcM rcs.,lut.ons of 9« ,,cro trunsm.tte. to ,i,„ ,„„,ti,ution«Iitv of it. own ^. «a«V 

fk'\ «^"' '^''' v'7,':r"'""'r^ 'n' "'"•■'*''' I n'»kc. its aUcretim.; .m.l no. the J^ itwi.^. 
those State repudiated them as radical! v wrong. ^iu»inui« u. 

Mr. Jer 

lutions 

scriliing 

content 

words: 

tended 

tliat thb \jciicrai \itivcriuiii:iii. i» iiic cxriHfivc ;,,,i :„;.•',.». ♦!,« ..n.K...K»<..l «-«i j ..• i 

« 1 - .. X i i? ^1 11 1 ju(iiciar\, the iindouiiteu, cxcIumivc. aud nu* 

Judge of the extent of the powers delegated political right to decide? No L-uv^mei. 

^A\'^l- fl"!^ V "^^■"'^•''"'7' ''""" ^-"»^» exist without that right^itl^ the uiti- 
die diwretion of those who administer the g..v- ,^j^ ^^^jcct of all constitutronal government, 
eminent, and not the constitution, would he ^ vu»i j,ui«:niiuriii. 

the measure of their powers — that the several 'I'he I'onstitution declares that it shall l>e ilir 
States who formed that instrument, being sov- supreme law over all the State:* and all tho 
ercign and independent, have the unquestion- - people; and itorganixet: a national c-onrt fur al' 
able right to judge of its infraction, and that a the States and all the people, as the final :.r- 
NULLIFICATION, hy those sovereignties, of; *>»***»* o^ »*11 contests concerning that conFtira- 
all unauthorized acts done under color i if that! ti^*i^> *'^^^ TOst« it with tlnal ond coDcInstv 
instrument, is tlie rightful nmedy." jurii^ctionof all such ({uestionf^. In adopOEr 

The principle of the first of tlie lesolutioiis ^^.3^fe'^*i°*!' ^***^ l)coplc of all the Slaff* 
of '98 is, that the States of the Union retain aS^Bp^t their oirti national supreme etiir 
all their original povcrcigntv— that the c<»nsti-'^*P*"""!®i* **.y ***^'^ ngcnts, acting is del- 
tution of thcl'nited States' is only a compact n*n>c and for them, and responsible to tLe»- 
or league between tliem as sovereigns— that : ^}^^^}^> "» "" ,«***" involving' the jKiwe rs N 
there is no common judge over them— "Kud the General bovemmont, coiiatitute die te 
that, conseqiienth, each State has a conMu- ^^^'^^^ ^* "'<^ constitution and the law. yTuk- 
tional right to judge for itself, in the la^t re- V"* **'"*' ''"^" fundamental proriaion forsJ- 
•ort, of the validity of all the acts of the fien- J"«^"B »^* collisions of power or questiow*- 
. *ral Ctovernment. This must now be admitted ' constitutional right, national nnifomirr, »* 
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will rnlltlii' c'liitatjintinii "a r'iiiii>iii'T." >lill tliif 
proTi^iiAii i> a rtiHilinl |mrl i<l' il, :iii<l wii> ii<lii|il- 
rd lo ptvreul iiulliI1i'Btii<n. 

Tbc itrrut nlijvit iiT (hi: Fcdcnil (.Viiivi'iitiiin 
uf IT8T, n-ni., ns nlruiulv iiitiliwiuil, t<i Imux- 
form till' rimrvdcrHtinii iiiio a Xalimuil llor- 
■lumeiit vwtnl will) fiiiircmv uMunml pnwrrs, 
co-cxtrniiii u villi iiuliiaiiil iiilcruKtKi Niul hi 
onnuiii^i) u' I" ''c al'tr !'■ oifiini' EIh nntiiurity, 
bimI maiDUiii chr Kiiiin-iiiai'y nitil miirnrniily iil 
it» coll'litiiliiiii tiininKtiinit tin- I'lliini. 

Jlr. Marlkom, «iir i>r rlic ilii.-r unliiti-ns ot 
that tciii]ilF iiT lilwrlv. uilrr nlluiliti'.' lu llie 
tkct that, while iiH-nr iHiH-cr via* Irft witli tlie 
KtBtM, all iiMidiiiil |Hiw<>r hn'l Wi'ii iniiiKd-vrLiI 
to the (iciMrnl (JoTi'mnipni, hbiiI: ''Nor Ih the 
(joTcnimciit »r lliv I'liilcil SintRp i-n'slol liy 
this cimMltiitiini, tvroi iiliiivi'niiiiFiit in dw Ftrk-t 
■eme uf tli« H'nii, u illii:i tin- i^iilun' itf ils |»>w- 
en, thAii thr ;.iiicniiiu>ut» i-rcatol lit- ibv iini-, 
ititutiiin oftliu Htiiie- aru wiiliiii rlwir k'vftuI 
Hpheicx. Il i", liki- [lH>in, (ircHiii/ril iutii I.t'^- 
iiluivc. Kxrcuiive aiulJiuliciaQ- iIiilHirtniriiii. 
It uiwnuci', liki' ilii'iii, ilirri'llv im I'tr-oiir iiml 
rhiiiKit. Aitil. liUi! iliviii. ii liu> ni iihiiiimihI, m 
phyi>iral fom- fur rxri-uliiin lliu |Biivi'ri' liiiu- 
mitiwl til it-'' 

'•Bctwrni iliusc iliffrmit rim«iiintiii»iil piv- 
enmwala. llir ont niH^rnttnir in nil iIir StalPi, 
the iitlwo oiHTtitlnic M-immtrly in f'H<-li, with 
the ■iwrritnlf |Hiwi>r- of iP^'Ctiiliiciil iliviilrd 
betwpfn thi-ni. It i-onl.l ti'H .-i-niH' mtnitiuii 
that pontniver-ies n-onhl ari-i- •-oTKiTiiin;: llio 
buumlariCM of juri-ulii-iioii. ;iimI iIibI romv pn>- 
viKina imcht to Ih- niiiitr l"r "iirli ■iniinviin-. 
A I'lliiichl >T*i«iii tliiii iIiH-' uot |ir»vi>li' tiir b 
(leBccnlilu iLiiil itiiiliiiritiitivi' irniiiiiiitiou of w- 
cnrrilij; ('i)iiti''>vtT'U'r. woiilil Mot l>i> niMre tlmn 
ihc Khailiiu of u ^(uvuriiiiipul — tliP olijii'l uuil 
en<l ul' raul t;i>vuriiiiiPiit Ixriiii; the siiUiitutiiiti 
nf liiw null iinti-r, lor inii'i-riaiiitv. mufiuioii, 
ami vi..lcii.'i-. I'liat t.i liaM- left u liuul •Uiis- 
ioii, ill j-iii'li I'ltH*. l»t»u-hof iliv Slutiw. (iiulil 
nut Tnil iii iiinkp llic rimHiilntioii aiul law. of 
thr i'liiii'l Hxalvf itirtemil in ililt'in-nl Sluli 



oliTi 



I aixl I 
ii»t<-gK'i>ilt'lit 'lf<'i' 



-iinir SlnlC!>. Hoiilil III- ilcli-utiil it 
i. w«1l kiiiiuii IIiM thi- wii' ani-iii; 
nf oxiwilrnrr wliirli hml ii iirinii 
in liriuidnt; almiii tin- cxistiii-; coii' 



. tliai thi 
t ulKi 



niic Miiilrr Ilie nnllioritT of the Unitoit Statu, 
iill 1>« till- *ii|>n-iii(' law fifthi- land." 
a.1.1. '■■niat tlir .luilircs of every Stale shall 
' t'lniu'l thurrliy, any thing in the eanMUutian 
lawt (if any StalP, In tiie iiintrarj", not- 
M-ittinlaiulhiK." 

M. That thi- jnilii'iul |i<iwcr nf Ihc I'niled 
StnteH iliall rxteiiil to all i-uts in taw anit 
ijiuiy ikrixini; nndvr tin* ronntitntiim, the lawi 
if ihc I'niteil State!>, nint trcnticn made under 
their nnllLurity, ii:,'' 

the oihcr hniiil. a« a remrily iif the 

riifbts ami {Hiweni of Ihc ^tale» in their inili* 

iilual rupai-iiiei-. aKiUnxl an undue prepondor- 

inre nf the imweni Kwuted In the KOTemmeiil 

itlt thmi in ihrir niiitcit raparlty, the I'UiMtl- 

tutinn liaH reliuil iin 

Irt. "Thi- rcniHnisiliiliiy of the Senatum Bnd 

i'|ire!icntaii>ai' ni the Leifi^lAturc of the 

nltud SiaicK III the J.('|:ii<lahiTei> Bod i«uple 

arthti rnitc<l Matm." 

jttul. -'Tlir n'iipuD»i)>i1iir oftlic PmldcDl lo 
the lienple of the rnileil Siati-i." 

■inl. "Tho linhility of the Kxceutive and 
Jinlieini littu-linnarieii of the i'nited States, to 
imiieachment hy the KcprcHcntatiYCn of the 
]ini)ili- uf the Stateii, iu unc liranrli uf the 
LrirtftlHtiin; nf thr HlBtcn, anil trial hy the Re- 
pn-iMiintivF» of ibe States in the other liraneh 
-the Slate fminitinarie*, I^epilatiTe, Excru- 
..vr, and Judieial. helii);. at the iianie lime, in 
their n|i]inintiiiFiit anil rpii]nui>ihiliiT, alto^tli- 
er imlriieiiilent nf the niceney or authority uf 
Ihi- luited .Stati-f." 

e who harr ilcniud or dunhted ibe Mt- 
. of the JuOicinI power of the I'nitetl 
Siiiiri, and deuoiini-e ut ihp Mtme time, a nnl- 

Iti-ii-iitly adverti-il In the utter inclHcirni^y nf a 
in a law of llie land, withcnt a ku- 
Ihe exiHmition Mid rxrcutimi uf ibe 
iuw — nor to thr deiitmednii of idl eijiiipDiiie 
bclWFCii the Peib-ral Oovcninirnt anil the 
tituf (inverementii. if. whilal the fimi'tionaTien 
ilir Federal (invenunent nri'. directly ur iu- 
ilirerrly. plrciwl hy, and rr^iiiniinhtr to ibe 
State. binI the fyiii(iiui)ariei' nf Ihc Ktale* are, 
ill ilicir atijuintnieiit am) i«<|Hni<iliilitT, whnlly 
iiKli'jipndnilof the I'nited Statr«, uu nnuitilll- 
lioiial iiiiitml uf nnv sod lielnnt.'nt tn the 
I'liKi-d Stutc:' over tin- StatP". I'ndtr utteb 
1. it i^ (.rideiil llut il would he 
thi' Stair' iiHlividuatly. In pM( 






lilt t< 



(Tt, anylhlni; in the nniMilnikiB 
v nf till- Cnitril States to thr etintra- 
■nitliKtaiiilini.'. 'Hii^ woiilil 1>e a nnlH- 
]<iiwiT ill iif i>liimry rhnrai'ter; and 
T it hivT it> ritial •■ffi-i't t1iTiin)di tbe 
itivp, (:x('rnlivp, in- Jwliriary nrKau of 
', nonlil lie ei|iMllr fntal tn tlir mnnti- 
clntions lirtwrrii tli* two i^ivrminciiti^" 
r ;li)th nniiilierof '■fMUlm,"M the aa- 
iliiirity ><r whine rx|Hi'iit»iiH the aiin*l)tutkHi 
)f the I'liitrd SibIpk was raliflml l>y the |i«o- 
ile irf'eveinl SIMi-h, may lrrm>iithe tulliiwii)L> 
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itereotjped confirmation of tho foregoing views any crime not specified in the powerH fim- 
of Mr. Madison: "It is true that, in controver- raerat^din the constitution — and it cuncludet. 
sies relating to the houndary between the two therefore, that, as the counterfeiting; of tiiv 
jurisdictions, the tribimal which is ultimately notes or securii its of the Bank of the Vnit*^ 
to decide, is to be established under the geucra'l^tates is an ofllncc created only by aoi of 
government. But this docs not cluin{:c the^^"g^e^s. without exprtsh^ and f^pocific pov- 
principle of the case. The decision is to be^^' ^^^^ a«^t ^»« unconsUtuiioijal and void; 

impartially made according to the ndcs of »" V" ^^^^^^''"S'PV""; ^*5^ 7*"*'"^*''" 'T^.' 
the constitution; and all the usual and most ll^af ^ach of the Slates liad the reserred and 
effectual precautions are taken u. secure this exclusive power to make s.ich counterfeit iwi 

impartiality. 8ome such tribunal is clearly *^";"« ^^^V ' °{^ ^^ ^T^J .V' .T^' Jt 
^' y . i. 1**1. J % ultra doclrino has beitn. for ui ore than half i 

essential to prevent an appeal to he sword and ^^,^^,,^ universally abandoned as absurd, it 
a dissolution of the compact; and that it oii^'ht eonsi.icnt and destructive, until within lit 
to be established under tlie general rather than ^^^^^^^ ^.,,^,,^ ^1^^ resolutions of '98 vtft 

under the local governments— or, to spcakmore Incorporaled in a party platform, as an article 
properly, that it could be safely established ^f tjj^ creed of "progr^-^siv*; derrKK:racT; 
under the first alone, is a position not likely to jf p-mishment be necessary for ilu' fulfihiieD: 
be combattcd." of any trust devolved on Congri-«j., ha« cut 

That any act of Congress unauthorized by thai department constitutional luyvrvr to Jt- 
the constitution of the United States is void, no fine the oflence, and to provide fur the inflif 
sound jurist can deny or doubt. But who is to lion of the punifihinent, except su far only fa 
decide nv'hether the act bo unconstitutional or that rssulting ]H>wer may have bo«*u dtM 
not? Each citizen for himself? Then wo;6r limited by the express provisions of ib« 
have no government, or he is above it. The ! constitution? One illustration may ho safr 
same answer, on precisely the same principle, 'cient for all the ea«es. Congress ha!^ expn* 
ii equally true and effectual, when anv number "P<>^'«r to e^itablish post ofllcos and pc-< 
of citizens, in eitlier their individual, 'social, or roadH." which was intended to moan pkuair 
poUtical capacities, claim the right of final and : a»"i excluMve p.>wer over the Transpona!ionoi 
authoritative decision for themselves. i^'f^I!^.^^'' , '^''^♦■<^^"»^"^' ^^^\ I»''^^t. a« 

Then it ia not true, that the States, in their f"t*iJJ»»? U^at, triiRt, Congn-j^s lias made ik 
sovereign political capacity alone, made the obslruoli on and robbing ot tho mail crimiDt 
constitution of the United States, and are the , ^^^""^*^'^' and denounced punishment for ..^ 

_i„ .. „ *.-.:*• * A *i * 1 offence, is that uncontfiiluiuniul i It as- 

only parties to it — it is not true that, under .... „,^..i i \. :»• .i -^ . i r*! i 

^u * *•* *• ^1 • • 1 1^ i-tainly would be, it the second uf the rcsolu' 

that constitution, they retain macpondcnt and | ^j,,,,; „f -g^ ^^,^,„i„^ ^^,„,„i ^.„„^ti,„,i„„j 

plen»rv.ovcreigiit}— itisnottructhHt,ior.le-:j,^„ri„,. «„( ,i,j, K-Ki»lalioi.. thoush i.« 

aM 

ai-d 

•iteci 

_..,_ , ^, , . ,._ .... ... 'L'DCfc 

indisputably not true, therefore, that *'each] andof moneyby themaiU, Coiijirre-s migStnrt 
party has a right to judge for itself as to infrae- be ableetfeciua'ily to execute iho higli trust d«- 
tioiis, as well as the mode of redress." And, ; volyed on it by the const it ut ion : and i; wuulJ 
consequently, the first of the resolutions of ^98, j be inconsistent wifh the puq-)(i«i> (if that rm»t, 
the only foothold of nullification, ur of seces- to leave the mails dependent on Stato ]n)wer « 
siou, evaporates into detonating and pestilent discretion. Such legislation «»hly oniplnw 
gas. Tlie radical error of that rcstdiition— nsual, appropriate, and unpndiibitod uieaa* 
which is the only vital principle of nullification for effecting the ends of the iia:ioMal and ex- 
— was exposed 'and denounced bv the famous '?"•««« P»^^'<'»' «^*r '^«- '"ai^'' — lliai ii^, cxlfritj. 
proclamation of IVesident .Jacksoii, in 1832, in security, punctuality, and unifomiiry. Those 
which, after arguing against it with irrcsi stable | ^'[^^ resolutioiiK of Ht are wholly inconsi*jrti 
force, he concluded as follows: *•! consider ^»"» **^<'' theoivHc nalMMiahiy and i>racuial 
then the power to annul a law of the I'nited ?"P.^*^"'"^>' .J'Vi ^'^IV^^';"''^]'-:^"*! t-s^niiJ- 

States assumed by one Suxtit. iuvompiitmo/^y l''^'"''''^'^''^^'' ""'^^^^ 

•*u *i ^ -.'...^ ,r*i . . -^ . * 1- * 1 and necessary power of a Kov<»rniucni of tw 

with the existence of the union, contradicted it. • „ ■ A,t ..i i »'"^'"^*"^ 

I I *u^ 1^**^- r .1 .•* *■ Union, in tlie oniv true ana ollcctual »ensc. 

expressly by he letter of the eonstitntion either national or i'.deral. The practical a,^ 
unauthorized by its spirit, inconsistent with ^.y,^^^ ^f the principle of tU* first, vuj5 
every principle on which it was foundecl, an.l J-esoMfcc Unite:? States int.» the ai.archr .^» 
destructive of the great object tor which it was mereTBnfederaiion of absolute and indepct 
made." And all this is manifestly tnic. dent state sovereignties, opch nciing. inili 

The second of the resolutions of *9H i.^:. cases, iiccording to iU r.rbiti.ir^- \riJl; .inJrt 
even more palpably, indefensible than iho principle ttf the second "wouUl Vi;ldioId if.*; 
first. It proceeds on the monstrous assnmp- the general government (if cnnccdtd i" ^ 
tion that Congress possestes no more or other buch theoretically) all implied powfrs. or s!! 
power than that which is expressly delegated: right to employ means for i xecNting rhrW- 
for it abserts, in effect, that Congress cannot ])ress and enumerated poworn. Ii is tvidcc: 
create an offence, er prescribe punishment for ! therefore^ that, if any party in power *h\isl^ 
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uphold tk()8o destructive principles, and car- 
Tj them out in practice, the late compromise 
\%vr% must fail, the fugitive slave law must be- 
come a mockerv, the hjdra of nullification 
and secession will be iufltalled as a political 
divinity, and the Union itself must inevitably 
aiDd Rpecdilj fall into imbecility, distraction, 



Among the domestic powers those are exclu- 
sive — ^Ist. which are given iu exclusive terms — 
as the express power to exercise "exclusive 
legislation" over the District of Columbia, and 
over l«rri^v purchased for forts, arsenalH. 
^c. Sad. ¥^hich, though given in ^neral 
terms, are expressly prohibited to the States — 




and hopeless ruin. as the unqualified power to regulate commerce, 

Bui each of those heresies i.s, we trust, as I and theoxprcsb interdiction against the laying 
Hnfiex:eptable to the intelligence and patri- ;of any duty on exports or imports by a Slate, 
oticim oftbe freemen of the Uuiied States, an : except for inspection purposes. 3rd. Which, 
(hcv are cibsurd and licentious. {though neither given in exclusive terms. nor 

. 'rhe powers of the government of the United expressly prohibited to the Stales, could not 
States are altoi^ether national — embracing ex- be concurrently exercised by a State without 
elusive control over all the concerns of peace impairing or frustrating the object of dt.'Iega- 
and war, intercouse, right, and obligation, as ting it to the general government-^aH the power 
between our I'nion as a nation and foreign na- "to establish a uniform rule of naturalization," 
tions, und iucluding also all domestic inter- ^ the citizens of each State Wing entitled, by an 
eats in which the people of the States, or of i express provitsion of the Constitution, to the 
OBore Stat«y than one, are concerned — the | privileges and immunities of citiz«*n8 in the 
States retaining all powers exclusivtrly local, several State:*, and the great object of confer- 
or affecting the internal economy t>f each ring on Congress a pfiwer so ii?«sentiallT na- 
"Staio separately and alone. No siich localitieual being altogether incompatible with the 
power has been delegated t(» tlie governmeni | pN>wer of local legislation over it. All domes- 
of the United States, nor in any such national | tic powers which are delegntiKl to Congress, uu- 
power retained by ihe States as separate gov- j affected by either of those lhre<* tests, are con- 
•rnnienis. This theory is as ])hilosopiiical as , structivcly reserved to the States concurrently 
it is simple and beautiful — and it is the only j with the general government. 
one consistent with the preservation of th*^ • _ But, as a law constitutionally enscted by 

Uni •----* 

Declarati 

can nOtlOil i#l IJiV I CS|7l«nv'ill<tl.ITi,- ifi III! iifiv. «jir I ^ 

far as the interests of the people of different | a law on a subject cf cencurrent legi>ilativc 
Statefl maybe affected bv legislation, the le- >auTlH»rity, any inconsistent law of a State 
^blativo power ought to belong to the com- {then existing' on the snme Mubjc-ct, will be 
moQ counsels of all concerned. No onn Stato constructively abrogated, hikI im State can 
onifht to po^ness. or desire to exercise con- j enact any law on that subject, as long as thai 
tiol over the affain* or the rights of the people , of Congress shall remain in forco This may 
of other Stales — and neither equal justice, n(»r j be illustrated by the powtr expressly given 
political union could be secured, uii less the ; to Congress t^r establish "uiiifonn laws uii the 
affgregute will of the ])eopl4.> rif the United ' subject of bankrupt ci*^ throughout the Uniteil 
States, should be the regulator nrid guardian | States" — which has been construed to be a con 
of their common rights, as one natit»u for oil | current, jmwer, given to Congress for no other 
eommon purposes. And in harmony with jpurj)ose than that of the a<l vantage of having. 
ihis theory, an analysis of the natiooal eon on that subject, one uniform nationul luw 
•titution will s^how thai all powers iuTt's«ary i whenever Congress shnll di'oin it prudent and 
for the union and nationulity of the jico))^' of beneficial. In reference to that power, theju 
the United States it delegates to the general I dicial .md practical cmiKtructiou has been, 
^Tcrnment, and rei^erveh 1o each State all > that, until Congress has [in-ssrd a general 
power exclusively local— each >K*ing a sover- bankrupt law, «faeh Slate has a ri^t to enact 
•ign within its prescribed sphere, the gov- 1 special laws for itself on the subject of insol 
ernmentof the ['nioii possessing, in all csseslvency and bankruptcy: that a general law 
of couflicting cl.imis to power, th'? uUiniato I enacted by Con gres'i,' abolished all exi>ting 
aapremacyas declareil bythr consiitution of | State laws on tlie same subjecl — and that, 
the Unite<i Stat()i«: and without which ant hori- j when Mich CongreksionnI enacinient expired, 
tjr it CfHild not be a sorereign, armed wiih ! or was repealed, the right of each State to leg- 
power to eflfi'ClUMte the great object of its iubti- : iulatcon the subject was revived And tliis is 
tutioQ. And, thoiigh it possesses no power I true of all powvr concunenily jMitfessifl by 
except what i^ delegated by its con||ftution, Ithe States aii<i bvthe giMuMal gov<Tun)ent. 
yet, as it has the inherent, as well as flRared, : The nioden of interpreting tin* ptiwers of the 
right to em]>loy all tho means "necessary and ' general government? re vario'i.» and contrarient 
proper,'' for fulfillinir the ends of its expri'ss ' — diffen-nt procest<?s lemling fo essentially 
powers, incidental or implieil powers. co>exten- 'different result*^. And on that subject, poli- 
aire with thoso nu'nns, are as nnich delegated licians, us acla^s, ditfer widelv from jurists as 



thti enumerated ajid specific powers theni' 
••Ives. 

Some of tlic constitutional power-; of th(* 
general government aio exclusivo-^-others con- 
•arrant. All ita foreign powers are exclusive. 



a class. The C\>nstitutionof tfie United States 
should, like that of a State, Ik* construi.'d in 
such a manner as will be most likely to fulfill 
the intentions of those who made it.* And the 
proper mode of attaining that end, is to con- 
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•ider, in a liberal temper of candor and patri- 
otism, the letter. tJie spirit, the context; and, if 
any difiiculty or doubt shall .^till cidbt, to ox- 
plore the objects, and history uf its adoption, 
and the analogies of judicial and practical 
expasitions of it. It should never be strin- 
geutlj con<;trued like a penal statute, but al- 
ways more liberally, as the charter of a gruat 
public trust for the welfaro of the people, and 
for the maintenance of the harmony and jus- 
tice of the Union; and as the best safeguard, 
therefore, of liberty, peace, and security. 
And, as for these objcct.s, certain great powers 
were wisely surrendered by the several State's, 
and, for the better and more uniform fulfill- 
mest of their ends, confided to the more pater- 
nal government of the Union, ni]>reseDting all, 
and accountable to all concerned in the faith- 
ful administration of its high tnist>i — and, as 
the people of the States are iQtogetlier depend- 
ent on tncir common government, for the exer- 
cise of those i)owers, and the beneficial ful- 
fillment of thotic trusts, such a construction 
should be given to the Constitution as to make 
all such powers as plenary, efficient, and be- 
nlficent as the public good may seem to re- 
((uirc. Such has been the habitual and mure 
authoritative construction. The power "to 
establish post offices and post roads," might 
bo literally inter])reted to mean nothing more 
than to dtsignalo the places for those offices 
and the routes of travel for tlie mails; but it 
has been invariably construed as authorizing 
Ckingress exclusively and imposuiff on it the 
hcilo duty, to regulate and control the entire 
postal trannmission of intelligence throughout 
the Union — and the powers for securing that 
great national object, nave been conceded to be 
as comprehensive as the object itself, and as 
plenary as each State might liave possessed 
them fx>r itself, within its own limits before it 
surrendered and transferred thoni to tlie gov* 
cinment of the United States. 

The power "to regulate commerce with for- 
eign nations," might be interpreted, by a strict 
constructionist, as meaning, according to its 
precise literal import, only a power to pre- 
scribe the rule$ of^commercial intercourse — for 
to regulate literally means to prcwribe rules. 
But the object of delegating that power was to 
deprive the States of all authority over foreign 
commerce, and vest in the general govern- 
ment, as their only ii<tcrnational organ, all 
sovereignty over it, excepting only so far as 
the delegated ^)owormav be expressly limited 
by the provisions (»f tfic Constitution. The 
United States, as our only nation, ha»< as much 
power over our commefce with foreign na- 
tions, as any other independent nation on earth 
can have over its own commerce, with the ex- 
ce]>tion only of the rocitrictioiiK exprcKHed in 
the Constitution an to equality and uniformi- 
ty among 'Jir States. >]nglanti, like other ab- 
solute sovereignties, has unquestioned power 
to close her ]Mirts against the world, or to ad- 
mit importations on her own ternjs — aud the 
power conseu\iently to protect and encourage 
Tier own industry and productions, against 
foreign rivalry, by* the imposition of discrimi- 



nating, or tveu prohibitory dutic* on the im- 
port ition of foreign fabrics, or commoditiei. 
Have not the United States the tame power? 
In their commercial intercourse with England 
have they not equal rights? Ma,y they not 
retaliate legislation against legislation? And 
is there a rational donbt that tney may ixpoie, 
to any extent, duties on English products, or 
manufactures, for the purpone of developing 
their own latent resources, promoting doiact- 
tic industry, and securing wealth and in<k- 
pendence at home? The people of the State 
nave no such |)ower. Was it nollified or crip- 
pled by the adoption of the Con»ttlutioB of 
the United States? Certainly not ; bat it was 
all oid^ transferred to tlie ccneral ^overnmenT. 
This IS not only self-evident, but iUustratec! 
by non-intercourse and embargo Ulws, and 
laws for the avowed pnrpose of promoting our 
own manufactures, by the imposition of du- 
ties on foreign articles of Uie same kind, and 
laws also for protecting our own agricultuv 
and commercial marine — all of which, exc«pt 
the embargo and non-intercoume, were com- 
menced the first year of Washington's admia- 
istration, and continued down through every 
succeding administration. 

The general power to regulate foreign ctm- 
incrce ?ias been also always const nied a< in- 
cluding power to give facility and security tn 
that commerce, by erecting light-houBei. 
making brakewaters, and improving bay». 
harbors, dfc, on our maratime irouticr. And 
the same principle and process extend the cor- 
relative power, to regulate coronnerce betwfet 
the States, to the improvement of interior lakc^ 
and rivers. This is just as indisputable as the 
other, and nearly as well illustrated by legis- 
lative history. 

These liberal interpretations of express pow- 
ers, tx^yond their literal imports, are justified 
by the objects of those powers, and required 
by the interests for the protection tDd ad- 
vancement of which they were nurrendercd hj 
the States and delegated to the national gov- 
ernment; and a more restrictive iiiterpreCatioD 
would tend*to the frustation of the puTpotei 
for which the people of the Union astablished 
and acceded -to the Constitution uf the Union. 

If the powers granted to the general gwen- 
ment by its organic law were cuMntial— v 
tJiev certainly were and ever must b«>— to tkr 
maintenance of the Union, and the securitr 
and promotion of its objects, it is thehighM 
]>olitical interest, as well as duty, of us lul, to 
sustain them ia good faith, and nevGr to attempt 
to curtail ur paralyze any one of thorn on anj 
occasion, or tor any temf>orarr, partial, or lo- 
cal poBKise. 

If, IV^ill not bi* denied, undivided satios- 
slity, as between us and foreign nations, bed^ 
sirable, no rational patriot can hesitate to id* 
mitlhat, t<i that end, a national govemoMitf. 
Vi>sted witli supreme aud exclusive authsritr 
over all our international interests and rrlt- 
tions, must bi> indispenKably necessary, ftf 
the puriHwe of conscuidatiug such an uni<w <^ 



the people and tlie Slates, the Constiititioo of 
the United States waa adapted, and crti^ 
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lishcd such a government, <lclo;;atc(l to it all I State surrendered the cs^cutinl uttrihutes ot' 

vuch powers, and organized it in such a man- 'sovcrcijxnty, smd, hy dolo^utin;: them to their 

uur a« to jfive assurancr of stability, unity, .common and tmly national jrovorunientjdepos- 

and rL'spondibilitj. And, ihorefuru, iill puw- ' ited them on tlie altiirof unitm. And we may 

er over tho iulernatiunul ci»nccrns of cum-; rest as.snred, that no U^^^ a sacrifice of Uu-al 

luerct, tjctttio*, ^;eace, and war, are dcl«gatc"d , jxiwcr and pri<le could liuvo as»inroil the great 

bj the Consiituliun to the gcnerul governmejit „|,ject<Jofcvoryi.atiiot— national inilcpendence, 

thnH constructed. To that extent, or for any lihcrtv ami iieaee. 

kuch purpose, the Siatcs, as such, ijosscss noj \Ve cannot fail, also, to >eethat the asserted 

conflicting or antagonistic powtr; nor could ;^^,^^.,.ei^,„jv „,-, lie i„,liviaual States is alrogeth- 

Ihcy, so far, hajre reiained ihoir sovereignty |^r irrcconl-iloaldc with the nrovisions of the 

consistently with the objects of the Constitu- 1 (joustitntion of all the peoplJ of all the States, 

tion. And conw-qucntly, not only do all tho'e .^,^j ^.^„,^, j^. j„.k„on-led-od, or usurped, lead 

great national powers and trusts belong to the 

general 

e^^ated 

pl»tely 

tliev w^ 

And,'t.rmainuin internal pwce, cmicord. A|»d, as an iuevitable omsciuem-ts >>;i' must 
and justice— each indispensable a< an clement »ll ^^•^' »'»»* ^oces.Mon and nullinrution are 
of uni<m— it wqk clearly, not useful mprclr, ;r<--^^'l"^">»"»'>''""^l "'>*<*'^"'''»'"*"'»^^ »'^'"i«''^«** 
but necewarr to delegate to the government for »«:' ^^xal "r personal «:rievanre, whether 
of that L'nion. powers ovt-r and co-ext<»ii>ive !i"ta«i»"ry or actual. 

with those end*, and proteclivr of the common I If* »" adoptiuj; the reMdutions of '*J8, the 
interests of the whole peoph; hd one united na- ; Kentucky Ltjrislature intended to a:4sert either 
lion. Hence, among the oxpreasly delegat- of those ultra-unconstitutional reme<lics, our 
ed powers, wa find the following:' iRt. To! respect for the menmry of that hand of putri- 
lay and collect taxes, imposts. tVc, for the pur- otic pioneers, would incliui' us to ascribe the 
po*e of paying the debts, and providing "for | piditicnl oritu- to the then crude and unsettled 





.iiid measure — an uniform national currency. ■ ■ i i .• ♦! i i i .• i i i i 

andanational standard of weight, and meas- ;:''1'^\'* *'^*^»^^ ^'it*' )""^ >"*;^" en uely healed 
ur«s, being u«.ful to the internal commerce >*';^. .^^^'" jrreatly iullamed by the alien and 
and hannonr of all in.rtions of the rnion. r»rh. ^'•''».^"^» law.—nn.l lasfly, to then; impatient 
"To establish post offices and p««t roads"— >"»XH'ty to put down tho>c ohnoxu.us enaet- 
tho transmission of intelligence bv tlie mail i »'^"^''- -^^"^ " ^"^ "^^ improbable, that a ma- 
being a national affair «.f common "concern to J^rity of the members, who voted for those res- 
tlie people of all the Stales. 6lh. "To pro- 1 olutions, did not forefce all the consequences 
vide forcallin^j; forth tJieinililiato execute tho which might Mow from the assertion ihat the 
lawKof the Union,8uppi-i:sH insurrections, and , States, us nuch,weic tlie parties tothenational 
repel invasions"— and to provide ft»r organiz- 'eoiifititution — that there was no common judge 
iug, anning, and "disciplining the militia." . — and iliat each party had a right to judge for 
And, to illustrate the same object of depriving itself, as in every other case of compact bc- 
the States of any power, tho exercise of which tween equals and sovereigns. Nevertheless, 
might frustrate the contemplatetl purposes of'hi»wcver uU this may be, there ran be no 
the Union, and of vesting the governmant of , doubt that lujth bceession and nullification, as 
the Union with all power necessary to the constitutional remedies, noccssarilv result 
preservation of it, we find that the national tVom the foregoing principles announced in 




We thus see that, in adopting the Constiiu- \^*^provc that uncontrovertcd i>rivilcg< 
tion of the United (States, the people of eftcU|*^^^^^> "^^ resolution asBcrts that each State, «• 
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a co-cqu'al party to the Conntitution, has the 
right to decide on t)ic Constitution for itself, 
and that the general government has no such 
ultimate right. And, conscqucntlr, he must 
have intended to say, a^ he didnnduubtedly sav 
iu effect, that each State had, under tho Consti- 
tution, and according to the Constitution, the 
asserted rights; and which is nothing more or 
less than the absurdity that a State can, at the 
same time, l)e a party to the Constitution, and 
above the Constitution — iu the Union and out 
of the Union: a suicidal xolicism that Kentucky 
would now be the last to admit and the first to 
oppose. 

Considering, in the spirit either of political 
philosophy, or of wise statesmanship, ■ the 
structure of our national and local govern- 
ments — the historj' of their progress^tho de- 
l>endence of the former on the Utter — the in- 
Auenco of local sympathies and attachments — 
the responsibility of the national functionaries 
to the people of the States, and the irrespon- 
sibility of the State functionaries to the au- 
thorities of the Union — there can be but little 
doubt that the father of his country was right 
when he declared tliat there was more danger 
of disunion than of consolidation — tliat there 
is more of centrifugal tendency in the States 
than of centrlpital attraction in tlic Genera! 
Govcnunent. And docs not our political his- 
tory, and especially the recent portion of it, 
almost demonstrate the prophetic wisdom of 
that opinion} 

To prevent the catastroplie of a dissolutiou, 
by secession, or nullification, it is necessary 
tliat all the powers of tho general govcnmient 
should be recognized, and faithfully and fully 
maintained. Such a national and patriotic 
course, characterized by a becoming spirit of 
mutual moderation and forbearance in the ex- 
ercise of oonflictiug powers claimed by the 
States and the General Government, and a 
prudent abstinence, by each, from the exercise 
of such power as may be seriously doubted, 
may long preserve our union and liberty, ami 
peacefully advance our beloved country in its 
career of substantial prosperity and true 
glory. 

Our organic institutions have sur\'ivcd many 
trials of then- purity and strength. ' They 
have been saved 1)y the heroic patriotism of 
such men as Washingtcm, and Clay, and 
Webster, and Cass, and Foote. But the signs 
of the times ]>ortend an approaching crisis 
more decisive of their fate, than any 
through which tlmy yet have passed. Foreign 



influence and foreign politics are taking root 
in the virgin soil of American KcpubUcw. 
The old world, oppressed with the inoubus 'it 
a restless and starving population, is striving 
to empty itself on the new — and many of i.-ur 
politicians invite the disgorgement and claim, 
for the parvenues of all grades, the priv!lej;e 
of ruling the children of the American 5tuol 
of patriots and statesmen, who achieved oar 
independence^ founded our institutions, ac>I 
consolidated our liberties: The federal, agaiii«t 
the national principle is revived and Njldlj 
challenges popular favor — and reckless {irop- 
agandism, alxilitionism, freesoilisni, uuUiBu- 
tion, and secessiou, seem to have grouodcJ 
their arms only, as many fear, to embraeo 
each otlier and prepare for a fraternal cni^axlf 
against tlie peace and integrity of tlie Uuioii. 
If there ever was a time which called, in toa«3 
of thunder, for the proclamation of true Amer- 
ican principles, invoking, by the memory' of 
the past, and the perils of the present, and tlie 
hopes of the future, tho manly parriotism of 
every true-hearted Ameriean citizen, that time 
is N<.)W. On you, and such as you promis* 
to be, mainly rest the destinies of our hcaTea- 
blessed land. Search for the truth — leani 
your duties to country and posterity, and act 
like men knowing their rights aud determined 
to maintain them — conscious of their dut}, 
and resolved to perform it to the uttermost. 

In a former introductor}''^ I endeavored to 
establish the fundamental principle and object 
of the Constitution of the United States, xud 
to expose, as palpably inconsistent with i>oth, 
the doctrines of nullification and secestiuo. 
In this inaugural address, it has been my pur- 
pose to present to you, a comprenheusive out- 
line of the powers of the governiuent of thi 
Union, and, incidentally, to add further illustra- 
tions of the principles vindit^ted in tliAt 
other luidrcss. For your more pfrfeci 
satisfaction and assurance, on these vital top- 
ics, I recommend to your careful con>i«lera- 
tion, the far more authoritative facts aui :(r- 
guments to be found in the "Madison Paf^r*" 
— the ''^Letters of Publius" — the judicial ex- 
positions of the Constitution by the Suprenie 
Court of the United States, whiUl John Mar- 
shall was Chief Justice; and, above a!l, 
the history of the model administration of the 
first and model President of the United Sutf* 
— the true exemplar of a wise aud faithtui 
President of a Constitutional Republic— ''tbf 
Father of his Country"— GEORGE WASH- 
INGTON. 
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LEXINGTON, Kt., November 20, 1854. 
Judge Robertson — Dear Sir: The Law Class of Transylvania Univer- 
■ity respectfully solicit a copy of your Introdactory Address, of the Qth 
inst., for pubUeation. WELLLINGTON HARLAN, 

ROBERT C. FLOURNOY, 

Committee. 



Lexinotok, Ky., November 21, 18M. 
GsMTLEBfEN: Om* last Introductory Lecture was not prepared for any 
other publication than that of its delivery in your presence. But, in 
deference to your expressed wishes in behalf of the Law Class, I surren- 
der it to you to be disposed of as you may think best. 

Yours, respectfully, G. ROBERTSON. 

Messrs. Haelan and Flouexot, Committee. 
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Inaugural addresses in the Law Department 
of Transylrania are intended to be introducto- 
ry to the didatic course of the succeedinj^ ses- 
sion. Our subject on the present occasion is 
therefore jurisprudential, or political rather; 
and we fear that it will not be attractive to 
many, and especially to the fair of our audit- 



2f o branch of American Jurisprudence is so 
important, or is, therefore, so interesting to 
ewetY citizen of the United States as our or- 
ganic institutions — all, whether social or civil, 
rounded on equal rights and moved and sus- 
tained by the settled opinion of the majority 
of citizens. How that motive power is polit- 
ically organized and how it should govern ac- 
cording to the principle and spirit of the con- 
stitution of the United States, is a vital ques- 
tion of Union and Liberty, the practical solu- 
tion of which will test the durability and fix 
the value of American Democracy. 

And this is our theme. 

The first instinct of our raco is selfish — the 
next social: society — indispensable to civiliza- 
tion — cannot exist without the guardianship 
of government, which, to be either rational or 
hopeful, must be adapted to the moral condi- 
tion and genius of the people. If tliey are 
su£Sciently equal in moral power and suffi- 
ciently virtuous and enlightened to maintain 
justice and stability, organized Democracy is 
the legitimate, and best form, but, for a peo- 
ple of an opposite character, it would be the 
worst 

As the best and wisest men often err in feel- 
ing and in judgment, no form of Democracy 
would be souna or safe, among any people, un- 
less, by some fundamental org|anizatioi), it Re- 
cures individuals and minorities aeainRt the 
occasional passions and delusions oi a domi- 
nant majority, however it may be constituted 
or however high may be its moral grade. That 
democratic form which recogpiises the political 
equality of all the citizens, must, to secure the 
ends of all good government — peace, justice 
and liberty— -De se organized as to prevent the 
transient errors of the numerical majority from 
doing mischief before the sober reason 'of the 
commonwealth can be brought wholesomely 
to operate. This is proved by the imperfec- 
tions of our race in its best temporal state, 
at well as by the history of all popular gov- 
ernments on euth. He who denies it virtually 
denies the necessity of any civil government, 
tad he who doubts it is ne statesman, and 
•hoold ntver be a law-giver. 

Tho foanden of our religious end political 
IStaty Ml ikH griil truSi m Mlf-erident; 



and, finiided bv its li^t, as their pole-stsr. 
they framed tne constitution of the Ameriesa 
Union on principles of practical wisdom ss 
well as the dictates of universal benevoleeet. 

This, an analysis of their ^reat work will 
abundantly prove. 

Our declaration of Independence reooenissi 
and proclaims the great phenominal truuthal 
all American citizens are entitled to equal po- 
litical privileges, and that ^ any just govcn- 
ment among tnem must be instituted by them- 
selves, as co-equals, and solely for the benefit 
and security of each and all of them. Instnle^ 
ed in the principles of civil and religious lil>> 
erty, trained in habits of social and political 
equality, and practiced in local sell-govern- 
ment, as they had been in their coloaiaipupC- 
age for more than three generations; the ms- 
jority felt that they were prepared, if men on 
earth could be qualified, for such popular in- 
stitutions; and, jconscquently, in their State 
and National constitutions, they dctennined 
to tiy the experiment of such self govern- 
ments on the basis of the representative prin- 
ciple qualified and guarded by organic checks 
and balances. Taught by enlightened reaaoa 
and their own experience, as well as by tht 
history of past ages, that a pure Democracy it 
both impracticable and unssafe and could nev- 
er accomplish the ends of any just govern- 
ment, they had discovered tha't, to combine 
stability and security with universal liberty 
and equality, fundainental limitations on the 
legislative will of the majority are indispen- 
sable. 

While they knew that, when m a state of 
natural freedom, the numerical majority neces- 
sarily have the right to establish the organic 
law, and that a dissentient minority muH. 
therefore, either acquiesce in the form thui 
adopted or become expatriated, they alsoBsv 
that practical government would often deviate 
from the track prescribed by any theoretic form 
which should leave to the majority Icgislativt 
omnipotence. No prudent man would prefer 
such a delusive form, nor could any just mis 
live under it long in either peace or safety- 
The ^reat desideratum therefore was such as 
organism as would, as far as human contri- 
vance could, leave to each citizen all thensto- 
ral right and to the majority all the politicti 
power consistent with the security oTthe bh- 
nority, however small or unpopular. Tbii ii 
themost difficult problem in Republicaafs^* 
emment, and has never yet been tolTed vum 
its solution may be found in our Angles Aatf- 
iean constitution. 

Th« ftni olgfoi of tb* tmMMim oflki 
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Uaitod 8totM wm to ccuolidste the people of 
these ftatet into one nation, and onij one na- 
tion, for all foreign and international purposes, 
iand also for ail domestic purposes inTolying 
the hannonj, justice, and iDtefirrity of the 
Union, or in which no one state should beex- 
elusiyely concerned. To effect that aim the 
next object was to establish a national gov- 
emment with powers co-eztensiyo with the 
end, and to organized at to secure their prac- 
tical, to the full extent of their theoretic, su- 
premacy, and, consequently, direst the State 
governments of all antagonistic sorereignty. 
And the next object was to secure the peo- 
ple of the Union and States against any abuse 
or usurpation of power by the General Goy- 
emment, or by its organs or functionaries. To 
effectuate these objects the organic structure is 
skillful and elaborate: 1st, the government of 
the Union is endowed, to the extent of its na- 
tionality, with all the functions of the most 
absolute sovereignty, Legislative, Judicial, 
and Executive — 2d, to prevent concentration 
and presetre a safe equilibrium, each ef these 
functions is confided to a separate department 
of ma^stracy, each, to a eonscrvative extent, 
made independent of the others, and intended, 
to tho like extent, to be above popular passion 
and te act in defiance of it, so as to assure the 
prevalence of leasou, the reign of wisdom, and 
the maintenance of justice and order. Each 
of these three orran^ represents, and one in 
e<|ual deme with another, the popular sover- 
eignty; the legislative, when acting within its 
prescribed sphere, exercises the Wislative 
function of the people of the United States; 
the Judiciary, when it decides on and applies 
the law in a case within its jurisdiction, ex- 
ercises the judicial function of the same peo- 
ple; and the Executirc magistracy, under the 
like circumstances, exercises the executive 
function. Consequently, every constitutional 
act of either of these organs of the people of 
theUnitrd States is, for tho occasion, deemed 
to bo the echo of the rectified popular voice, 
and is, politically, tho act of tlie constituent 
body. Wherefore, the act of each, within its 
prescribed sphere, is as supreme as the power 
of the original and ultimate sovereign, the 
people, could make it; and, the constitution be- 
ing fundamental and inriolable, every euch 
anthoritative act is a supreme law to all the 
fanetionariesof the general and the local gov- 
ernments and to every citizen of every State 
and of the United States — when the Judiciary 
pronounces a judgment, it is as much tho sen- 
tence of the people of the United States as 
any executive or iegi<;lative act could be deem- 
ed to bo their act. The Judiciary, like Con- 
gress and the President, h the jjeoplo's ap- 
pointed organ of one of the three elsmentary 
functions of all sovereignty. And in a consti- 
tutional sense and for every legal.'purpose, the 
people speak as authoritatively through their 
courts as they do through tlicir Congress or 
their President. The Legislative, therefore, 
iu'iioi the supreme power; but< it is a^supreme 
power. It is the constitutional exponent of the 
eerereign will of the constituent mass in the 



enactment of law. But the Judiciary is equal' 
ly a supreme power, and equally nttsn tk* 
constitutional and sovereign judgment of tk* 
same constituency in the expoeition and ad* 
ministration of all the laws of the Union in 
every judicial case. One of these departments 
is as supreme as the otiier; the one representing 
the organic sovereignty of the people in theS 
legislative function, and the other represent- 
ing their organic sovereinity in their judicial 
function; and no politico ornnizatiom can be 
theoretically wise orpracticiuly safe, unless it 
confides each of those distinct functions to 
separate organs of the people and, to a con- 
servative extent, makes them independent of 
each other, and so far independent also of the 
passions of any ascendant party as not to be 
afraid tedo their duty as contemplated by the 
founders of the government. The constitu- 
tion of the United States is, organicidlj, a 
beautiful illustration of this great principle 
of political liberty. ' 

Fundamental guarantees of cardinal ri|^t8, 
and limitations on legislative power, are de- 
signed te restrain the governing majoritr. If 
that majority, through its legislature, should 
violate anv of these guarantees or overleap any 
of those limitations, the constitution would 
only mock the outraged citizens unless it had 
provided, for their security, a tribunal vested 
with power and armed with the will to pro- 
nounce the unconstitutional enactment void, 
and to prevent the enforcement of ii. An em- 
lightened, conscientious, and intrepid judici- 
ary is the only safe depository ef that power. 
Any legislative act inconsistent with the con- 
stitution is necessarily void, and therefore, 
cannot be law; because the legislature, deny- 
ing all its authority from the constitution, can- 
not make that a law which is prohibited by 
the charter of its power, the organic will ci 
the people, which is supreme over all and in- 
violable by all. 

And the Judiciary, appointed to utter and 
uphold the law, must necessarily decide that a 
legislative act conflicting with the constitution 
is not law, but that the constitution inviolate 
is the supreme and, to the extent of the con- 
flict, the 9nly law. All men being frail and 
fallible, and the best of them being, in some 
degree, under the influence of interest and 
amoition, no Judge, who is dependent on a 
bare popular mMority for his office and its 
emoluments, can be expected, always or veiy 
often, to enforce law or sustain the constitution 
against the interest or the will of that same 
dominant, and, often, proscriptive majority. 
And therefore Judges of^the United States are 
appointed by tho President and Senate, to 
hold their ofnccs during good behavior, and 
cannot be removed except on impeachment sus- 
tained by two-thirds of the Senate. The Ju- 
diciary is thus placed by the constitution above 
the power of the raajon^jr. Some such ftinda- 
mental anchorage is indispensable to security 
and stability;\ against the passions and occa- 
sional errors of the majority of any free peo- 
ple entitled to universal suffiage. The legis- 
latiye majority cannot safely possess the judi- 
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powiir or Um rigbt to control it Saoh an 

tBOch«oked mtboritT might soon varaljxe all 
th« guarantaet and limitations of tne constitu- 
lion. 

The same conservatiye' principle, though 
not so manifestly, is yet as essentially, em- 
bedded in the organisation of tho legislative 
department. The constitution of Congress — 
the mode of electing the two separate branch- 
ee^'Uie terms for which the members of each 
branch are elected — and the concurrent sanc- 
tions required for any legislative act, were, 
each and all, designed for assuring more in- 
telligence, deliberation and care, than could be 
•zpected in the constituent masses, under the 
most auspicious circumstances; and the pur- 
pose of all this elaboration of checks on igno- 
rance, passion, and precipitancy, was to save 
legitdation*from the mstaoility , imperfections, 
and errors, incident to all popular masses of 
all grades of intelligence and decrees of vir- 
tue — but few individuals of them, feeling 
proper responsibility, and still fewer possess- 
ing the qualities of wise or competent law- 
givers—and, altogether, therefore, if each were 
a Plato, an unsafe legislative body. Even a 
tingle representative assembly, especially 
when multitudinous, is an irasafe depository 
of legislative power. This has been demon - 
•trated, as in revolutionary France, by idl such 
bodies in every country and in every age 
which has tried the hopeless experiment. And, 
consequently, the constituent bHody itself, more 



bility, more subject to commotion, and alloy- 
ed with much larger infusions of ignorance 
and passion than any chosen assembly of se- 
lect representatives, must always be incompe- 
tent for wise and just legislation. The repre- 
sentative is, therefore, a vital principle of a 
Republic: and a division of the Legislature 
into two independent branches, so constituted 
as that each may operate as a check ou the 
other, is not mucn less necessary and useful. 
This theory is exemplified and commended by 
all the constitutions of the States, as well as 
bv that of the Union. The constitution of the 
united States, much more impressively than 
that of any one of the States, stereotypes the 
conviction of its architects and approvers, that 
the safety of the people and the intcen*ity of 
the Union require a senate bo elected and so 
constituted as to feel , in a much less degree 
than tho popular branch, the contagious sen- 
timents aad passions of the constituent mass- 
es. That such was the chief purpose of the 
peculiar organization of the Senate of the 
United States is not only obvious on the face 
of the constitution itself, but is proved by the 



liberating in a tamptnit* iiioin«it and with thi 
experience of other natioDt bvfon Umid, oft 
the plan of government most likely to aeeiin 
their happiness, woold first be aware dial 
those char^ with the public happineaa mi^fat 
betray their trust. An obvious precanUno 
against this danger would be to divide tbs 
trust between different bodies of men who 
might watch and check each other. 

"It would next ooeur to such a people thit 
they themselves were liable to temporary «r- 
rors through want of information as to their 
true interest: and that men chosen for a short 
time and employed but a small portion of thit 
in public affairs, might err from the samt 
cause. This reflection would naturally sug- 
gest Uiat the government be so constituted ai 
that one of its branches might have an op- 
portunity of acquiring a competent knowl- 
edge of the public interests. Another ;reflec- 
tion equally becoming a people on such occsr 
sion would be rhat they themselves, as well 
as a nuroerons body of representatives, were 
liable to err from fickleness and passion. 1 
necessary fence against this danger would be 
to select a portion of enlightened citizeoB. 
whose limited number and firmness might 
seasonably interpose against impetuous coon- 
selfl. It ought, tinally , to occur to a people de 
liberating on a government for themselves, that, 
as different interests necessarily result from 
the liberty meant to be secured, the major in- 
terest inicrht, under sudden impulses. \h 



numerous and excitable, feeling less responsi- tempted to commit injustice on tho minority 



How is this danger to be c^uarded against oa 
tho republican principles: How is the dan- 
ger, in all cases of interested coalitions to op- 
press the minority, to be guarded against? 
Among other means, by the establishment of 
a body in the government sufficiently respect- 
able K>r its wisdom and virtue to aid on suck 
emergencies the preponderance of justice by 
throwing its weight into that scale. Such be- 
ing the objects of the second branch in the 
proposed government, he thought a considera- 
ble duration ought to be given to it. He did 
not conceive that the term of nine years could 
threaten any real danger— that, as it was mor* 
than probable that we were now digesting a 
plan which, in its operation, would decide the 
fate of republican gi>vernment, we ought not 
only to provide every guard to lil^erty Uiat itt 
preservation could require, but be equally 
careful to supply the defect!* whicli our owa 
experience had particularly pointed out." 

Qovdnieuer Morris, speaking of tlie object of 
the Senate said:— '*What is this object? To 
check the precipitation, changcablcness, and 
excesses or tho first braiich. Every mas 



following extracts from the deoatcs on that I of observntion had seen, in the democratic 



subject in the Federal Convention. On a pro- 
position to elect Senator.*! for nine years, Mr. 
Madison said: — "In order to judge of the form 
to be given to this inatitution, it will be proper 
to take a view of the ends to be served by it. 
These were, first, to protect the people against 
their rulers — •econdly, to protect tho people 

against the transient impressions into which | proposed that the Senators should be paid Ij 
tMy tlMBuelyM might bajkL A p«)pla do- theu: ratpective Statoa, Mr. Hadiaon aaidi • 



branches of the State Legislature, precipiu- 
tion — in CongreiiS (then consisting of ooIt 
one body) changeabieneKS — in every depart- 
ment exctftses against personal liberty, pHvali 
property, and personal safety." 

Ihe convention having fixed t<ix ysar»a» 
the Senatorial term, and Mr. Ell.^worih h&utg 
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fhMt propoutum, that h« " considertd thit as a 
mmrture from a fundaniental priociple, and 
•ODvertioff the end intended bj allowing the 
San ate a duration of six jearc*. They would, 
if this motion should be aerocd to, hold their 
places during pleasure ; during the pleasure 
of the State Legislatures. One great end of 
the institution was that, being a£rm, wise, 
and impartial bodj. it might not only give 
atability to the general government in its ope- 
rations on inoiTiduals, but hold an oven 
balance among different states. The motion 
would make the Senate, like Congress (the 
continental,) the mere agents and advocates of 
State interesU and views, instead of being the 
impartial umpires and guardians of justice 
and general good." 

These were the sentiments and objects of 
those who made, and of those who ratined the 
constitution. In the ktters of Publius, expo- 
•itory of the principled of the constitution, and 
of the objects of its varioun ])rovisious, — and 
on the authority of which exposition the peo- 
ple ratified what the federal convention had 
Gone, — the following, among other con'obora- 
tive views, were presented : % 

In the 63d number, the authors, after urg- 
ing, on various grounds, the utility of a stable 
body conbtituted like the Senate, add the fol- 
lowing consideration ; " For a people as little 
blinded by prejudice or corrupted by flattery 
as thoso whom (we) address, (we) shall not 
scruple to say, that Kuch au institution may bo 
sometimes necessary as a defence to the peo- 
ple against their own iemptrary errors and 
delusions. As the cool and deliberate sense of 
the community ought, in all governmenig, and 
actually willin free governments, ultimately 
prevail over the views of its rulers, fo there 
arc particular moments when the people, stim- 
olated by some irregular passion (^r some 
illicit advantage, or misled by the artful mis- 
ivprtisen rations of interested men, may call 
for measures which they themselves will after- 
wards be the most ready to lament and con- 
demn. In these critical moments, how salutary 
will be the interference of a temperate and re- 
spectable body of citizens in order to check 
tAC misguided career, and suspend the blow 
meditated by the people against themselves, 
UDtil reason, justice and truth can regain their 
authority over the public mind ?" 

The more popular branch is oIko organised 
with a purpOiSe of iv.\ sometimes operaiing as 
a feklutary safeguard against sudden impulses 
and delusions of a niajority of its constituents. 
The biennial term of Fervice was fixed with 
the view of enabling the memberi* of the House 
of Representatives to acquire u.-»oful experi- 
•Dco in the fonnsof le^jislation, and to exhibit, 
to each other, their true characters, and also to 
relieve them from unreasonable apprehension 
of being proscribed for doing rierJit — time be- 
ing allowed for par^sion to buosido and error to 
be corrected, if any such passion or error should 
influence the elcctori; to desire a course of cou- 
Juct incon.'-ialent with the general wolfero — 
and a service of two years heing often long 
anough to satisfy tho tasto or ainDitiop of tho 



reprasentatiTe. Eren as to this branch, it was 
contemplated by the framera of the coostitu* 
lion that the most competent men would ba 
chosen, and would, on all their responsibilities, 
do whatever, in their honest and considerate 
judgments, would be best for their whole 
country, which, when elected, each of them 
represents, and to which, therefore, each of 
them must be, and should feel himself to be, 
responsible. The theory of the constitution 
is that, through this organ, as well as through 
others, the crude mass of popular feeling and 
opinion, when not well digested, should be 
secreted and rectified, so as to make the sober 
reason of tho Commonwealth the ruler and 
guardian of the Commonwealth. And, ac- 
cording to that theory, neither the passion, 
nor opinion, nor wisji of the popular majority 
ought, in the first instance, always to prevail 
in their own House of Representatives. But 
the practical check through this branch is not 
equal to the theoretic purpose. Still, however, 
it has been sometimes felt and sometimes 
blessed. But, anxious to entrench tho consti- 
tution, with all its guarantees of right and all 
Hs promises of justice and peace, behind bar- 
riers as sure as possible consistently with the 
ultimate and wholesome power of the majority, 
and fearful that both Congress and the Judi- 
ciary, as respectively orj^anized, might not 
always be suracient for thf.t pui^o^e, the fe- 
deral convention and the concurring people 
gave, to tho President, the authority lo pro- 
vent acts concurred in bv less than two-thirds 
of each House of tho K'ational Legislature — 
Alexander Hamilton. Rufus King, Cioverneur 
Morris, James Wilson, and other? of the con- 
vention, supposed to aim at aristocratic tend- 
encies, advo.ated an absolute veto. While Dr. 
Franklin, Roger Sherman, George Mason, and 
] others more imbued with the spirit of Demo- 
j cracy, were opposed to any veto by the Presi- 
'deut. For compromising these conflicting 
] views, James Madison and Elbridge Gerry re- 
, commended the qualified veto, as afterwards 
I adopted. But the avowed object of all who 
i voted to vest that power in the President was 
I to ami him v»'ith tuo means of defending the 
I Executive against encroachments by either of 
. the other Departments, and also of aiding tho 
'Judiciary in prcventinj.' the* enforcement of 
unconstitutional acts of Congress; and most 
'of the members .«cenied '.o think tiiat the veto 
' would not be perverted to any other object, and 
would be exerciiied only on extraordiuaiy oc- 
casions ; to prove which it was stated that no 
act of tho Parliament of England had been 
vetoed by ihe crown since the year 1 >'.94. But 
the prophecy has not been Vnlf.-lcil. And 
there mav now be aomo reason to jloubt whe- 
ther the danger of p'jrvi.»rting il.'i:^ high prero- 
gative and df thereby frnstratii^g iniportanr 
public policy and settled public oninion, will 
1)0 compensated by all liic fjuod tl.ai it wa : 
cv«r hoped to achieve. AllLov^'h tlu: crown 
! of England hai forbori:^- to rr.iplov tho veto 
■ for nearly iiCO yea: •, yet Kepubiip«n iVe.idonta 
jand Governors in America have made a quite 
frtquent and fam^iar use of at for the last 2^ 
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j«tn. The ditUM of it in Snglaod has re- 
tultod frcin two priDcipal eauies ; Ist, The 
patronage of the crowo, which enables it, bj 
influence, tocontrol the rotes of many members 
of Parliament so as, in roost iDstanc^, to pre- 
▼ent measures not acceptable to Royalty ; 52nd, 
The prescriptive power of the dommons to 
withhold supplies; which^has been success- 
fully used for ages as a lever for sustaining 
and* elevating the rights of the people, and 
for making public opinion efTectnal. This is 
more than Tribunitial power. It is apowerto 
Slop the wheels of Oo/emmeiit, and starve the 
Royal Household ;— it is the club of Hercules 
uplifted over the head of a pigmy ; — the sword 
ot Damocles pointed at the heart of ambition: 
It is a veto over a vtio. When the Commons 
pass a popular measure and ask the concur- 
rence or tlie crown, they tacitly, but quite sig- 
nificantly, say to majesty, ** approve or die, — 
give your royal assent or we will withhold all 
your supplies and subject you, not only to hu- 
miliation, but to dependence and destitution/' 
And this is the chief cause of the veto's long 
plumber in EnglaLd. But, under our consti- 
tution, the PrcKidont's salary cannot be with- 
held ; and it is the impel ativoduty of Congress 
to grant all other necessary supplies. The 
British wand is, therefore, not in American 
hnnds. But the patronage of our President is 
ns potent as fliat of an Knglifth King or Queen. 
By a dexterous and unscrupulous use of it he 
n;ay mould Congress to his ^'ill and even 
bring a majority of the people to an apparent 
approval of an arbitrary veto however selfish, 
inipracious , or hurtful. And consequently, as 
modern history proves, public opinion hat not 
r> much influence on elective American 
President si it ba3 on the hereditary British 
monarch. 

The qualified vclohore li practically an ab- 
solute veto. No Presiden; Las yet been over- 
rtiled by the constitutional two-ihirds — and 
no President, who knows how to exercise power 
for the sinister purpose ot increasing his influ- 
ence, ever will be. Had our fiitlicr^ of '88 
foreseen or seriously apprehended such a result, 
they never wouldhavo permitted the veto or 
1-tt it un*nuzzk'd and omniverous aa it mav tjc 
likely to become. They intended to bridle it 
jEo as to keep it in thccr»nstitutioi:al track, and 
their journal and debates* show tha' they in- 
luided to preserve Con t^rcss from tho vortex 
•f Executive pntronage, dv declirin^; its mem- j 
bcrs inelit^iblc to any 0'li(;r j)i:icc of j>ubllc 
trust which could be conferred by ll.e. Presi- 
dent during thoir legi^ls^ve term.' Had tbej 
PfTsistcd in thrt dcfrrmination. a-i^d ospocially 
h.'id they exfeudfd the ineli^ibilily to the Pro- 
ffdWntial t«;;.i. they would have mr.de repre- 
^'•ntative.. in CongresH much n:o:'e true and 
f- ithfv.l to their constiLuenta than many of 
:hcin liavo bvin, or will ever be, as long a* a 
PrcHident can f^educe them from ibeir duty to 
their country by the bait of office more profita- 
ble or attractive than their seats in legislative 
chairs of uncertain tenure. But, just before 
ihe close of the Federal Convention, the salu- 
tary interdict, which iteoMd to haye bten 



tinanimoiiBlj fa^ortd in tiie jnvM^iiig ■tign. 
was ttriekcn oat by a majority of ob« « t 
silent yote. And that inadrertent set l«ft t^ 
veto almost unchecked, and has armed the 
President with the means of cormpting Cod- 
gress, and of either moulding pobiic opiaioa 
to his will or resisting it when it ought to 
prevail. And thus a selfish and ambttiou 
President may pervert that, which was ic- 
tended as a wholesome check on popular huts 
and passion, to ends incompatible with dis 
genius of our institutions, but tbia organic 
check, as provided hy the constitutioB, ahowt 
that its f</unders were anxious to erertastroDg 
breakwater against the tides of passion whiea 
but too often flow from unchecked, excitKi. 
and unreflecting majorities. 

We thus see how the people of the Uaited 
States, though unequal in moral power, yit 
made co-equal in political righta, organized 
the numerical majority and proyided fsa- 
damental checks on its Inherent authority, for 
the purpose of preventing hurtful precipitaaey 
in public opinion and of securing the ultimata 
prevalence of intelligence and reason. 

Knowiii§ that larro portions of the aggre- 
gate population would, if let alone, be incom- 
petent for safe sclf-governtnent, and that even 
those classes best qualified for it would beec- 
casionally liable to passion and delusion, our 
fathers hoped that, in this virgin land of pro- 
mise, universal suffrage might be tolerated if 
so or^aniaed and bridled a** to secure to 
mind its just influence oyer matter, by a pr©' 
cess cf filtration which might afford tint 
enough for sober deliberation and for cleans- 
ing public sentiment of the elimental impurities 
of Its first indigested state. They believed that, 
if man iu his best estate be capable of self- 
government, the opinion of the constitncDt 
majority, rectified by distillation through tht 
organs' provided by the constitution, 
ought to rule. By thus securing- time for de- 
liberate and thorough investigation, and for 
the prevalence of intelligence over ignorance 
and of reason over passion, they hoped that 
the opinion of those numero pluris would bt 
sufficiently modified hj that of those tirtvUd 
honore majorif. They intended that the erode 
aliment of public opinion should be elaborated 
and assimilated into vital intelli^nce by Ae 
dii<cstive organs they provided m their con- 
stitution. Aud they expected, of course, thi: 
all those organs would be functionally soend, 




lo promote the vitality and maintain theW 
bility of political liberty. But any cssentiil 
derangement in their natural functions will 
result in unhealthy secretions tending to dis- 
ease and death. If Congress will think fir 
its country, as it ought, and will firmly act m 
it thinks will be beat for that country,' if tk 
judges shall be wise and honest funct'iooaritf 
and, looking*only to their duties, ahall upkU 
Justice and the supremacy of ibo eonstitctidi; 
and if the Preeidenty like WaabingtoD, •h^ 
in all hit official aeta, be guided by aa flh 
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liK'>l*B«d HDM of (h« pQbllc inUmt, and s 
■enipuloa* rcgu'd toliiseanilitutioDsl duties ; { 
thm cuh dcpMlment vill fulfil 111* pnrposei 
for which thej wera orgsniMd, And ihea, ] 
•nwciftll; in A aeason of popular cfTervceccace. ; 
vficn tho public miud ia not sufRcientlr in- ' 
ttructed or ton much ^iUtvd foriaTo dolibtn- 
tioDitheicDprtuoiiitide willbe Biased by Eomc ' 
one or all ot Ibo ot^bdiq barriers provided for 
■11 inch occAsinns by I ha constitution, until the 
pMpIeBhall have hid amplolime Lo become dis- 
pusional« and well iofoiTnad, when, if wrung 
in thofint initance, the^ will escape from tb« 
coDscquenees of their error, but if right at 
Gnt, th«j| will fin&lij, and ia duo time, effec- 
tuate their deliberate, pcrMverjng, and well 
considartd will. This in the theory^ of th« 
constitution ■• bcautirul and wise ■« it is ne- 
eeuacy uid coDMrrative ; tbia U its Tital 

Crinciplo ; and this is its firat object and its 
Lst hopo. Without it Dcffloeracv, even of 
the reprefontative typt ' 



archr. oiigarchj, or autocracy ; but, with it, 
in afl its thcorcticsl purity aiid full exempli- 
fication, the greatest dfgrpc of popul:ii' liberty 
and equality, compatible witli any farm oF 
• boman fcoTemment, may bo secured and eu- 
jojod. This ij prored, not by our own expe- 
rience odIt, but bj the hiatorr of our raee in 
•rerv age. Without lirm aiidefiectua!ri?!itraiuta 
an Ote sud<len impulses o: thv niajority, tio 
papular government can cither long st^nj or 
Mcure the rights of indiTidtials or of mino'i- 
ties. This n a* eetUin ai tiial nia:i in only 

Bat B peslilcat esotir has already takon 
deep root in the heart of tho cunttitutios; and, 
if it live and grow, it will paralyw tho organic 
life of thnt unequalled political struotnre. Its 

ftn, planted by nmbiiion. ka$ been watered 
charlatanism, atid nuurisbeil by egutlitn. 
e Dcmagiig-JO fua<*« on it; and, like thi< ser- 
pent's chsmi, it fairinalcs Mi'l derovf hut too 
lamvj (if multitudes v'.:a dj uni nndcntand 
llio spirit and object oT the runstitDiion, and 
iMve only an imperfect hnuwledge of il:e phi- 
jtMopby of im'nnized liheriy. It ii cilled, 
"the right of instnictinn'' — a pnjinlar name ': 
which impont that :l ii iho pilit^eal dniy of j 
(be members of eseii branch "T Con^re-ss in 
echo, by their vote^, tbo known will of their] 
electors. The sole er,;n[npn: in .'.npport of, 
thia seductive hcre«, thongh to the .< uiKTiicial 
tbidker quite spcciou>. will no; stuT^d the t"st 
of lercre semtiny. Its poiitnlato ii tho its- 
•umptJon that the rrproenlatiTc is only C.:a 
snbititnte orhiselertonil con'tilnents ond llie 
canclnsion is, tbut >o should, thcroforc, as 
their agent, represent t^icir will. 

It will he onr purpO!>e t) Eug^'cit, on liiis 
htsngarat oeeasioa, some general coDiidera- 
tions to show that tiie jiasition just stated ii 
vat unable, and that, if maintained, it would 
flroatrau the aim and sap the foundatious of 
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gTMs is not tbo mere agent of bis electors; lit. 
beeauso tbcy were appointed to elect only for 
the purppso cf convonionca and policy. All 
tho people rf t;;8 U. States could not conveni- 
onlly elect all the members; and Co secure the 
election of ccmpciCQt mcmborr, it is proper tbat 
those, who can know the candidates, should b* 
trusted n-itHthoclioies, and that tbo person cho- 
sen should bo acfiuainted with tboir local wonts 
and in le rest:!. E-jt every member, wbotMoevM 
■ad iiy whonisosrcr chosca, i^, wiicu elected, a 
raprcticntatiTe of oil the people of tho United 
I States; bo thould consult ii:c velfare of all; 
hi^ voiei o^ect the interests of all; and tha 
I Ian-9, which those Totei bslp to enact, operata 
loa all; ho, iliereforo, is a rapi-osentative of tha 
Iwhola; snd coneequently, so far as popular 
intorcit ani] opinion should inHuence bis public 
conduct, be thould consult the iateroEl and tha 
opinion of ibo whole. Kis respoDiibiiity Is 
co-exiensivo with the operations or' bis acta: 
and there is, therefore, no constitutional 
I reason why be should obey (Iio voice of hia 
I eleetorx, iiitbcr tbsu that of the whole cunitit- 
uer.C body of tbo Union, for v.'hoin they elected 
him. And the only reason why be wouid do 
'so. 1.1 merely personal and Beitish; that is, 
only because bo dcslroi to lie re-elected. 
< Uui, if the member could bo deemed tbo 
subitituto and aj-i^M of bis elcetcrs, he would 
bo under no politiciil obligation to vote their 
soi.timeDtj; 1st. bceaasa hi^ votes operate on 
bis own interests, u well as on thcirnj and it 
U iodinpatablo ciiac, wlicn an a(;cut has a per- 
sonal iaierost in I.Isov.-u acts, tiiu only instrue- 
lione wiiich it is his duty t.> obey, are Iboaa 
pren in the charter of his autiiorily. Tha 
Constitution is tiie mcaihcr's chsitar, and ha 
ia bound hy no irandato irnin niiv other and 
suhorclioalc soiiria. Snd. Une of the chief 
objeeli and advantages of representation ia 
t^D benefit flowing I'l-oni ai--„'unient, delibera- 
tion, aLd the inter- touiiuiinicuiiun of iuforma- 
tl^in cmnii); il.a members of lUc rcprcMutatira 
body. These objects will Lo fnistrnied and 
thtsc adTanti^^s will be thrown away by sub- 
iiervipree to l^o t.;;cc of t!io electoral bodn 
and tf-e i.uly tnio Chi-ory o; siieb instruction*, 
iherefure, would be, tiiat tho member shonid 
vote, not oa those constiiuunts de*ire, but aa 
he believes t!iey would vole liad they been ia 
his placQ aud Jirnnt all that be had heard. 
And Goustqueuily, if he even acknowledged 
any sucli rii;hl of instd^^dpu, he miKhl, altw 
votinj; against tho will^'his electors, well 
and truly say, "I mifiit havu ii<ought as yon 
liioujfiil, and voted an youjtoi.'vd, bod I hew" 
only wiiDTD you were, and heard only what 
you lieatd; but I have been convinced by ar- 
gumcnts unheard by you, nnJ facts unknowo 
by you; and I have no doubt that, bad yon 
been in my place, yon loo, would have vocad, 
as I fell it my duty lo you, lo my country, and 
to my own conscience, to vote; wherefore, I 
haia Totad ai your TeprHentativa ongbt to 
ban TOtad." If ihla would Dot b» a dm m1 
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infficient answer to the strictest sect of in- 
strnctionists, the constitational organizfttioti 
of the representative principle would be a 
worthless humbng. 

2nd. It is admitted, bj all instmctionists, 
that a member is not bound, by any form of 
instructions, to vote against his own constmC' 
tion of the constitution, because he is sworn to 
support the constitution, and ho must be the 
keeper of his own conscience. This is a sur- 
render of the whole principle of the doctrine 
of instructions. Every member is also pledged 
by an oath to be true and faithful to the Uni- 
ted States. And who is to be the keeper of 
his conscience as to what is such fidelity? If 
he vote against his own oonWction of the in- 
terest of the Union, is he, in his own opinion, 
faithful to the United States? Does he not, in 
his own conscience, violate his oath? Does 
he, in his own judgement, promote the gene- 
ral welfare; and is it not his unquestionable 
duty to endeavor, in his whole course, to do 
that, on all his responsibilities to his electors, 
to his conscience, and to his whole country? 
If he be bound to act as the mere agent of his 
own little district on questions of \ital policy, 
is he not equally its agent in every vote he 
may be called to give? And if, consequently, 
his vote should be the echo of that district on 
any one question, should it not be so, just as 
much, on every question on which he votes as its 
representative? If he vote only as its substi- 
tute, its will should equally control all his 
votes. And the concession that he should 



agogneSy instead of being, as they were de- 
signed to be, vigilant sentinels on their conn- 
try's watch-tower, and faithful guardians of 
their country's justice, honor and peace. 
Moreover it would not only be incongmoos, 
but humiliating and unjust to require a mem- 
ber, and especially after long and able debati 
not heard by his constituents, to record, for 
all time, as his opinion, that which was not 
his opinion, and at the absurdity of which hii 
conscience and judgement revolted when, as s 
poor cuckoo, he mechanically uttered it on s 
call for the yeas and nays. Can inch be the 
imperative political duty of an enlightened, 
honorable, patriotic, and conscientious mem- 
ber of the august Congress of the United 
States? 

4. The articles of Confederation made the 
delegates to Congress dependent on their res- 
pective States for their compensation, and ex- 
pressly reserved to each State the right to 
recall any of its delegates whenever it might 
choose to do so. This made each delegatt 
dependent on the will and pleasure of fail 
State. But the constitution of the United 
States secures to every member of Congress s 
reasonable compensation out of the Natiootl 
Treasury; neither his State nor his district ii 
bound or permitted to pay him; and he is also 
entitled to hold his seat for a prescribed term, 
even against the will of his district or State. 
All this shows that, in adopting the constits- 
tion, the people intended that their membcn 
in Congress should not, as under the Conftd- 



vote his own opinion on one question necessa- j erntion, be dependent on them or subject to 

their control otherwise than as moral influence 
and responsibility might reasonably operato. 
Besides, the constitution guarantees to the 
people the right to assemble peaceably sad 
petition Congress for a redress of Grievancts. 
This implies a conviction that the people had, 
and should have, no right, by instructions, to 
compel their representatives do that which the 
constitution was so careful to secure to thems 
right to merely to petition for. 

5. The assumed mandatory authority of ii- 
structions makes the member a mere Mtoos- 
ton, often a puppet in the hands of artful wiit- 
workers, and may defeat the objeet and elect 
of elaborate discussion and consideratioa of 
subjects in Congress. The member may SkI 
that it would be idle to think for himself if ks 
be bound to act as others may choose to di^ 
tate; and all argument addressed to him «iU 
be useless if it shall be his duty to votsagsiMt 
tlie light shed and the conviction produced bj it* 

6. If a member of Congress be bound bjis- 
structions, why is not a judge equally boa^ 
The Judge is as much the people's orgsn tf 
the Legislator can be. Each is a representstifi 
of the peoples sovereignty, and the only ^^ 
ence is, that one represents the jndieisi, wUlt 
the other represents the legulative fnacBBi 
of the same sovereign over both. But wbo0^ 
er prennned to thiiik that a judge U hosti * 
dedde at psbUo MitiBieal flu^i^gfiitf fik 



rily implies that he should do it on every 
question. 

3. Popular instructions arc scarcely ever 
practicable, and ^ill always be liable to great 
abuse. The principle is that the will of the 
constituent body should be that of the repre- 
sentative. If the constituent's will be known 
or inferred, the manner of communicating it is 
immaterial. Formal instructions are not ne- 
cessary, and, if ever attempted, how is the 
member to kiiow that they are endorsed by a 
majority of his electors, or what influence or 
management procured them, or how well those, 
who might have concurred in them, understood 
the subject, or what would be their opinion on 
full discussion and grave consideration? And, 
when there is no express instruction, he may 
be misinformed or otherwise mistaken as to 
the opinion of his constituents; and, in every 
such case, such mistake might be a good plea 
for a bad and unpopular vote. The doctrine 
of instructions impairs proper responsibility 
and induces temporizing members not only to 
feel the popular pulse, instead of their own 
minds, but often to help to excite pulsations 
in unison with their own selfish interest or 
ambition. It relieves lazy and timid members 
from the superfluous labor and respotisibiUty 
of thinking for themselves, and encourages them 
to become servile and to engage in the vulgar 
iriikMy of pfo rtif itd and uaprincipM dem* 
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hii doty to utior iho U«, and sdminiiioc jus- ' i>hi1o«aph}' and had, by hli pAtriotUm, reicned 
tice to the poor, the linmble, and the abnox- I his coontiTmen from a Cataliaian vort«x. 
ioiu, » well as to the rich, the exalted, and ' But, had right and jiutice been guarded, 
the popular, io defiance nr public opinioo. A | jigsinsl the impalsei of passion and the deln- 
Jndgc who will not do thii ii iiaworlhy of hia ^ions of ignorance at Achans and at Rome, by 
tnut, and perverts tbegreatobjectofit; alej^- jj^nch acinic secnrities a> those provided by 
Utor is eqnally unworthj' who fails to think lour admirable conititation, nndiitnrbed by 
independonlly, and rafnses to act according to . [jopnlar inalrnctions, the dominant party wonld 
hii own clear opinion. His departnieol was I liare been held back until they bad become 
organiied as it was, and he was elected as he i:ool and abjured their momentary erron, a* 
was for two years, to thus think and thus act, ' ihey soon did; and oi^aniied and limited Db- 
wheaever he is couiinced that his country's I inocrocj would then have escaped the snspi- 
welfare will be promoted by it, 'I lion cast upon it by those democratic ont- 

7. But the most comprehensive and conclu- l ''""•" ^f liberty unorgi^ied and nncheckwL 

aive argnment against the political obligation If Congresimust spoakastho majontyftehi, 

of poplar inatruclioos antes from the orgoni- I '^" "■• wonderful machinery of our national 

' lationond limitation of all the functions of ■i:'"'?™""". "^Swuied for the porpose of reg- 

wrereignty hj the Constitmion. "^^'"g ^^ "I""." P""" "^ public sentiment, 

,, . ; . VI • !■ ji. .1. 1 _ . idflenas explosire ai steam, woo Id, in tim«. 

If, u 1. nnden.ably implied by the character „^ ^^^^^^^^ powerless, and the trao.iMt pa.^ 
of the constitntion and proved bj h.slory and I ^-^^^ ^^ delusions of the majority, inste»4of 
tteieadmgobjeclofrepre.entation,thepeople,, ^^i^ deliberate reason and final j ndgment, 
however inttU.gent and T.rtuous, cannot d'- \ ^^^ i^tign unchecked and soon drive to an- 
roctly egalate wsely or safely in prmiary ■ ,^^^^ revolution, and ruin. To avert such • 
Usomblies. do not the cause, of the.r incapac- | ,^t„'^ ^e was the object, and is yet the hope, 
uy apply with even g.eater certainty "ii .„f o^f fi,damental diitribntion and organi«l 
force, to their less considered and ess rospou- ,;„„ ^^ ^^^^ „f ^„ii„ ™„orities. Bnt 

nble instmctionsl If they should not Icgia- | ^j^^ popular doctrine of inairuciions is a cor- 
Ute, should they coutrol those «ho, for that , ,^^,^(i„ the tree of life, and if long perait- 
Terj reason, wore cliosen to make Jaw. ^^^ ^ j.^^ ^^^ f^^^ ^^^ ^^^^, ^^^ ^^ ^^^ 
for themt If they could uot be rusted to ^^^ ,aples_dead. 

moke Uw, could they be trusted with authon- ^^ ^„| ^o^titntional power the eleelond 
tyto compel Congress to pass a '"w which I ^„^^^^„^ ^„ have, oronght tohave.over 
they, themselves, are too multitudinous, mcon- ^ ,„„„i,er, is that moral influence arijingfrom 
iiderate, and irresponsible, m primary meet, .ynipatby, and his responsibility to censorship. 
nBS.toenaetwiselyt Moreover hberlyw.11 be hoy canncitherremovenor otherwisecontrSl 
miecure, and justice unsafe, unlew the popu- him durine his term 

Ur majority are subject to organic checks ; „„, ^lic opinion, however formed, i> 
which will compel them to pause and soberly ^atMed to respect, and, when deliberately 
reflect. And the objects of all the checks ^^^ j, entitled to, and will always com- 
proT«led by the wmstitution may bo defeated | ^,„j ^ ^ ^f deference. There U 

if the doctrine of instructions shall ever be ^^ ^^^ ^^ ^^at it will not, in any of its multi- 
jeneraUy recognized and carried out in prac- n,^ p(,„„^ ^e sufficiently respected by every 
•l**- ■ functionary. The only fear is, that it will 

With such barriers around them, Theseus ■ have on all, and especially those of tha legis- 
wonld never have been banished from hit. eoua- lative department, too much influence — mere, 
try by an Athenian mob excited to fury by the much more, than will he consistent with the 
primate of demagogues — Menesthcus; nor i gpirit and end. of the consiitntioe. The great 
Socrates doomed, by the same sort of a ma- ' danger is, not that representatives will wan- 
jmity of nnmben, to the hemlock; nor AHs' tonly contemn deliberate public sentimeat,bul 
tides to ostracism; nor Cicero to exilement bj that they will he too much influenced by evan- 
ib» profligate Clodius, who stooped from a escent popular impulses, and will he governed 
> patrician to a plebian rank, to deceive and more by the clamor of the noisy and designing, 
lead an envious and ignorant multitude. On than by "the still small voiceof reason," often 
lUl those memorable occasions of reckless 'modestly whispered by the honest and indus- 
popular movement, the dtlnded actors, ou irions, but too often drowned by the vocifera- 
■ober reflection, repented. They built anion- lions of demagogues and their Pftetorian 
nment to the memory of their groat benefactor bands. A demagogue is a sycophantic pari site 
Theseus — they consecrated the ashes of their — a servile tool — a slave at the feet of power. 
daifled Socrates — thevrecalled their just Aria- 'And, though the object of hi* idolatry is not a 
tides to save, from foreign foes and domestic titled king, yet he fawns at the feetof a Brla- 
demagognes, that country which his invincibU' raan monarch, an excitable multitude, on 
virtues so impressively illustrated — and Cicerij whose eredulity, vanity and pasaiona, he playi 
vrM restored to hia country and its eonfidence, :with all the dexterity of aa artful conrtieT. 
and once more, sainted aa the patih fatbu ' A member of the American Congrew thonld 
wlw hid *donied hit ac« by hit eloquence and Ibt an Anerican •tatumaii — nott Ilka Bark* 
34 
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or Cato, too tenacions of abstract truth to do 
what«yer may be practically best; but — en- 
lightened by proper knowledge, and animated 
by a true American heart, throbbing for his 
whole country — always doing that wliich he 
beliercs to be best for that country in all time. 
Such a public servant is a public blessing and 
will always be honored, even in exile. The 
opposite character will be a curse to any peo- 
ple, and liis posthumous doom will be — in- 
famy. 

The Constitution of the United States con- 
templates a Congress of Statesmen: the con- 
tagious doctrine of instructions will make 
them sycophants — slaves — demagogues. We 
must speedily choose between the blessing and 
the curse. Blind subservience to the apparent 
will or feeling of the numerical majority has 
already impaired the efficacy of our organic 
institutions, and has even brought them to a 
state of fearful transition. It tends, more and 
more, to the Utopian folly of unregulated and 
uncontrolled democracy — representative in 
form, but simple and unmixed in practice. It 
tends to exclude from the national councils, 
our best and wisest men; and to fill them with 
a lower race, unfit and untrustworthy — too 
many of them ignorant and noisy, and too 
many selfish, unscrupulouj; and profligate: 
and, by its entire process, it tends to degrade 
office, to shake the confidence of good and 
wise men in the value and long life of the 
Union, and to bring the general government 
itself to the lowest ebb. 

In addition to the foregoing considerations, 
there is another peculiarly applicable to the 
Senate, and that is, that it was created and 
organized for the sole purpose of staying the 
occasional tides of popular sentiment until 
they may flow back or become harmless. 
This will not be denied; and if it should be, 
no other proofs can be required than the ex- 
tracts already quoted. How absurd, then, 
must it be to assume that a Senator shall be 
bound to submit to a thing which he was ap- 
pointed to resist, and, if needful, overcome? 
And what form of instruction to him could be 
generally more authentic than that implied by 
the conduct of the more immediate represen- 
tatives of the people? The act of this branch 
may, vbima facie, bo presumed to be the ofT- 
•pring of the popular will. Resolutions by 
State Legislatures would certainly not be bet- 
ter evidence of it. Then, if a Senator ought 
to vote as the Legislature of his State may 
tell him to vote, he ought to vote as the 
House of Representatives, or that portion 
of it from his own State, had voted. — 
But the office of the Senate is to check 
the other branch, and to prevent its acts from 
becoming laws, whenever the Senate deems 
them inexpedient. And to afford an as- 
lurance that Senators would do this, the con- 
stitution makes them comparatively independ- 
tnt of popular sentiment, by extending their 
liiBS to fix 7Mn» andproTi^Qg to their elec- 



tion by a select body of public men, instead of 
the people themselves. The dainger appre- 
hended was that the members of the House of 
Representatives would sometimes be lo 
much under the influence of symathy with 
I excited masses of their constituents, or so 
', much afraid of their resentment, as to be m- 
!safe legislators. And to guard against mis- 
chief from that source, a Senate was instituted, 
and its members were required to be of agriTt 
and ripe age, and were placed by the consti- 
tution so remote from the contagion or fear of 
popular ebulitions as to be presumed free, to 
a conservative extent, from their influenee. 
i But this object would be frustrated, and this 
theory totally subverted by inculcating the 
' suicidal doctrine that Senators are bound, st 
jail times and under all circumstances, toex- 
j press, by their votes, the will of the LegisU- 
1 tures or of a majority of the people of their 
! respective States. And the Senator who will 
■ever do it, against his own clear convictions of 
!his duty to his country, will be a eowaidlj 
; recreant from his post, and a traitor to the 
j constitution. Nor could he, for his ease at 
comfort, at such a crisis, resign Iiis seat with- 
out being a deserter from the ^very service 
which the Senatejwas created to perform. To 
execute the great purpose of his commission, 
and exemplify the value of Senatorial firmnes} 
and experience, it is, on such an occasioo. 
, PKE-EMiNKNTLY his duty to Stand at his post^ 
and, in deflance of all personal considerations, 
Ifulfll his trust according to his own judgement 
[ And he, who cannot, or will nor do this in 
times of trial, is unworthy of a seat in the ves- 
icrable body of conscript fathers, and 
: would disgrace the Senatorial mantle. 

But well settled public opinion should al- 
; ways . so far influence Senators as to indnre 
I them to forbear the enactment of a law which 
;thc majority of the citizens of the United 
' States would deliberately said perseverinjrlv 
i disapprove. Public policy forbids all nxch 
'• impracticable legislation. Law — to be prac- 
tical and useful — must be ultimately accepta* 
I l)le to the people for whom it is made. 

In opposing a measure also, a Senator, af 
well as a Rpresentativc, should respectfiillT 
; regard apparent public sentiment as an impor- 
. tant fi|ct entitled to more or less influence as 
; an argument although to none as a commiDd* 
j But, on all national questions, he should man- 
ifest a national tone of thought, of principle, 
and of action. Elevating himself above Hit 
clouds of vulgar igpiorance and the lightning 
of local factions, he should, with national 
eyes and comprehensive patriotism, survey the 
; great and magnificent panorama of the Vmc^ 
I and feel that it is all his country, and his coc- 
stituency. And, whatever he sees to be die 
I interest of the whole, he should resolutely en- 
deavor to accomplish, even at Ae expense of 
threatened political martyrdom at home. £t- I 
ery such Statesman will, under all vicissita^ 
eiyoy his own appiobatioii andbe taitainedhj 
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the respect of all good and wise men. And, 
if his heroic patriotism should doom him to a 
temporary ostracism, time will exalt his name 
to a proud eminence aboYC the infieetions at- 
mosphere in which temporising politicians, 
like other ephemera of a day, flutter and die. 
According to the true theory and animating 
spirit of our American Constitution, such is a 
model of an American Senator. Such was 
Dakiel Webster — and such was Hbkht 
Clay. 

But our modern Senates have been dignified 
with onlj a few of that noble class. Too 
many of them, intoxicated with the popular 
breath, seem to hare been uninspired by the 
genius of their place. The progress of de- 
generacy has been so rapid, tliat, already, the 
Sehate — almost as much vulgarized as the 
other Branch of Congress — has lost its dis- 
tinguished caste, and has nearly abandoned 
the high position of guardian umpirage for 
which it was created. This decline to the 
level of the popular body — as ominous as it is 
humiliating — is the effect chiefly of an abuse 
of the power of local majorities through the 
direct and indirect agency of popular instruc- 
tions. And, without a speedy and general 
retrogade movement, the theory of the Consti- 
tation will be changed, and undigested De- 
mocracy, without check, will rule and ruin. 

The crisis is pregnant. Wc have been too 
much ruled by i>olitician8, whose idol is ephe- 
meral popularit}' of the most vulgar stamp- 
foreign influence, itiboth religion and politics, 
10 paralyzing all pure American influence — 
and foreign policy is ovemmning American 
pcjlicy — premature dogmas of free trade, invi- 
ting excessive importations of foreign products 
to the discouragement of domestic capital and 
enterprise, have already greatly curtailed our 
circulation, crippled our resources, and involved 
onr country in a heavy debt — places of trust at 
home and abroad, are filled with second and 



third rate men to the injury of our people and 
the degradation of their national character — 
the elective franchise is prostituted — the ballot 
box is defiled and corrupted — political demoral- 
ization is consequently progressive in an alarm- 
ing degree. Factions, local and personal, re- 
ligious and political, distract our councils and 
disturb our peace — Nullification and Se- 
cession shake their Gordon heads in the face 
of the Union — and names, and party pride, 
and fugitive kon-ersentials, if not soon rem- 
edied, may subjugate the band of true Ameri- 
can patriots, who, even yet, have the power 
to save all that is in danger, and restore all 
that is lost. Let them, forgetting the past, 
and looking only at the present and the future, 
magnanimously unite on a platform of vital 
principles in which all true-hearted Ameri- 
cans agree, and then, and not until then, the 
work of rescue and reform will be hopefully 
begun. 

The call for such an union, for the sake of 
Liberty and Union, is loud and imperative. 
And, if it shall — before it will be too late — 
rally, as one man, the friends of a common 
cause, that cause will yet gloriously triumph 
and long prevail. And whenever victory 
shall crown its banners and emblazon their 
folds with the "CROSS and the EAGLE" 
on one side amd the "CONSTITUTION, 
UNION and LIBERTY," on the other, 
American independence will be redeemed, and 
American institutions regenerated. And then 
the Captain of tbe triumphant Christian Host, 
that shall restore religion to its native purity, 
simplicity and fraternal love, will be canon- 
ized as a better missionary and greater re- 
former than Luther. And the leader of the 
great Army of the Constitution, which shall 
save and restore what the "Father of his 
Country" fought for and established, will de- 
serve the title and receive the reward of a 
second Wasiiinotox. 
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A large body of the elite of the organized melitia of Kentucky having 
encamped in Franklin county near the capital, for the purpose of disci- 
pline and in commemoration of our National Anniversary — Mr. RoBpir^ 
SON, nine days before the 4th of July, was invited to address the as- 
semblage of at least 20,000 persons, male and female, old and youcg, 
citizens and soldiers — and the following address was accordingly de- 
livered : — 



Camp Madison, Franklin County, Ky., July 5, 1843. 
To the Hon. George Robertson : 

Sir — By a resolution adopted at a meeting of the officers and 
troops assembled at Camp Madison, the undersigned were appointed a 
committee to express to you their warm thanks for the able and eloquent 
address delivered to them by you on our National Anniversary, and at 
the same time respectfully to request from you a copy for publication. 
We have the honor to be respectfully, your obedient servants, 

JOHN MILLER. Col. 
LUCIUS DESHA, Lt. Col. 
C. M. CLAY, Col. Fayette Legion. 
J. T. PRATT, Adj't. General. 
T. L. CALDWELL, Surgeon Gen. 



Camp Madison, 5th July, 1843. 
Gentlemen : — In answer to your polite and flattering conununication 
requesting for publication a copy of the address delivered yesterday, at 
the instance and in behalf of yourselves and those you represent, I 
cheerfully consent to the proposed publication, and wnll, in a day or two, 
furnish you the desired copy. Yours respectfully, 

G. ROBERTSON. 
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- Once more, my countxTmen, we are ptrmit- 
t«d gratefully to behold the anniversary sun 
of American Independence ; once more we 
■Blute the star-spangled banner, and rejoice 
that the cherished emblem of our union and 
liberty, spotless and peerless as ever, still 
-wmves over a nation now, as in time past, sig- 
nmlij blessed bj a benignant Providence ; 
once more, on earth, the old and the young, ol 
all classes, foreettinf the distinctions of name, 
of fortune, and of mith, have assembled, un- 
der the canopy of a bright sky, to embalm 
the memory of " '76," to remember the tribu- 
lations /and triumphs of our pilgrim fathers 
and mothers, and to thank God that we are 
jet a free and united people. 

At the call of those trumpets and those 
druiAs — with short notice, and rather as a "mi- 
note-man" — the organ of that beautiful and 
g^lant band of citizen soldiers — I appear be- 
rort you on the forlorn hope of suggesting, for 
your contemplations, something befitting such 
an assemblage, on such a day. And, although 
the accustomed and more comprehensive to- 
pics, however trite, can never be unacceptable 
to those who delight to commemorate " the 
4th of July," yet we have thought that a sub- 
ject which, whilst it may be less directly ap- 
plicsble, is more local and novel, might be 
equally appropriate and more generally inter- 
esting. The birth, promss, and condition of 
oar own Commonwealth, as an offspring of 
OUT glorious Revolution and a member of our 
blessed Union, are intimately associated with 
■11 that belongs to the becoming celebration of 
this day, and beautifully illustrate the bene- 
ficence of the principles of human right and 
eiTil government which have consecrated it as 
a national jubilee. Our theme, is KEN- 
TUCKY. 

We have not come here to recite the annals 
of our State. All this beauty, and chivalry, 
and intelligence, and piety, with religious 
ritea and martial music and display, announce 
a purpose far more comprehensive and im- 
portant. Feeling, as we this day must, that 
ire are standing on a narrow isthmus between 
the great oceans of the eventful past and of 
the 'still more eventful future, we instinctively 

Stance backward on the one and forward on 
e other, and embrace, in the transient vi- 
lion, a panorama of the pregnant present. 
Saeh contemplations are peculiarljr appropri- 
ite and affecting ; and, when intelligent, 
Otobt be profitable. Mixed with joy and sor- 
rour — hope and fear — ^gratitude and regret — 
complacency and humiliation — they must 
tielp to exalt out* minds and purify our hearts, 
Kiraken us to a proper sense of our duties and 
iteponsibilities, andf, by inipiring more virtu- 



ous emotions and resolutions, make us wiser 
as individuals, and as citizens more useful- 

A bird's eye glance at Kentucky — ^physical, 
moral, and political — past, present, and pro- 
spective — may, and ought to, produce all those 
valuable results, as fruits of this day's com- 
meo^oration. And if, in any degree, such 
should be the consequence, our assembling 
will have been neither barren nor vain ; and 
it will be good for us all that we were here. 

Time builds on the ruins itself has made. It 
destroys to renew and desolates to improve. 
A wise and benevolent Providence has thus 
marked its progress in the moral, as well 
as in the physical world. The tide which 
has borne past generations to the ocean of 
eternity, is hastening to the same doom the 
livinfi^ mass now gliding downward to that 
shoreless and unfathomed reservoir. But 
whilst the current, in ite onward flow, sweeps 
away all that should perish, like the Kile, it 
refreshes every desert and fructifies every wild 
through which it rolls ; and, fertilizing one 
land with the spoils of another, it deposits in 
a succeeding age the best seeds matured by 
the toil^of ages gone before. Asia has thus 
been made tributary to Africa and to the 
younger Europe, ancient to moaern times, 
and the middle ages to the more hallowed 
days in which we ourselves live. One gene- • 
ration dies that another may live to take its 
place. The desolation of one country has 
Deen the renovation of another — the downfall 
of one system has been the ultimate establish- 
ment of a better — and the ruin of nations has 
been the birth or regeneration of others both 
wiser and happier. The stream of moral 
lij^ht, with a western destination from the be- 
ginning, has, in all ite meanderings, increased 
Its volume, until, swollen by the contributions 
and enriched by the ffleamings of ages, it has 
poured its flood on the cis-aUantic world. 

America is a living monument of these con' 
soling truths. When, within man's memory* 
it was blessed with the first footsteps of mo- 
dem civilization, the germs of inductive phi- 
losophy, true liberty, and pure religion, sifted 
from the chaff and rectified by the experience 
of ages, were imported by our pilgrim ancest- 
ors to a land which seems to have been pre- 
pared by Providence for their successful de- 
velopment in the proper season for assuring to 
manicind an exalted destirnr, at last, on earth. 

In less than S50 years from the first setUe- 
mente at Jamestown and Plymouth, the tem- 
perate zone of North America already exhibits 
many signs that it is the promised land of 
civil lib^ty, and that the Anglo- AmericanK 
are the ohoaen depositeries of principles and 
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institutions destined to liberate and exalt the 
human race. 

But our own Kentucky is, itself alone, a 
colossal tower of CKxi's beuerolence and time's 
beneficence to man. Within three score years 
and ten — the short period allotted for all the 
works and enjoyments of a human being here 
below — this fair Commonwealth, now so bles- 
sed and distinguished, was a gloomy wilder- 
ness, the abode of wild beasts, and the hunt- 
ing p;round and battle field of the still more 
ferocious red men of the west. Its fertile soil 
was unfurrowed by the plow, its gigantic for- 
est untouched by the axe of civilized man. 
Within all its limits wild nature's solitude 
was unblessed by the voice of reason, religion 
or law — uncheered by one spire to Heaven — 
by one hearth of domestic charity, or by the 
curling smoke of a solitary cottage. But, in 
the fiulncHS of time, the red man was to be 
supplanted by the white — the scalping knife 
by the sword of Justice — the savage war cry 
by the church bells of christian temples — the 
panther and the buffaloe by domestic herd.H — 
and the wilderness was soon to bloom with all 
the beauty and fragrance of "the rose of Sha- 
ron and lily of the valley." 

In 1774, the tide of civilization, moving 
westward from the Atlantic, approached the 
Alleghanies — the Anglo-Saxon race, destintd 
to conquer and enlighten the earth, crossed the 
mountain barrier — and Finley, and Boone, and 
Harrod, and Logan, and Knox, and Whitley, 
and Kenton, hunters of Kentucky — came, and 
conquered. They brought with them the rifle, 
the axe, the plough, and THE BIBLE. And, 
thus anned, this vanguard of their race led 
the forlorn hope of western civilization to vic- 
tory and to fortune. The Indians fell by their 
rifles, the forest by their axes, and savage idols 
tumbled before God's holv Book — until the 
current of population, rolling on, wave by 
wave in rapid succession, soon made Ken- 
tucky a rich and powerful State — the first 
born of the Union of 1788, and now, even 
now, unsurpassed by physical blessings and 
moral power— alreacly the mother of younger 
Commonwealths in the great Valley of the 
Mississippi, and, in many respects, a fit ex- 
emplar to the nations of the whole earth. 

The birth and legal maturity of f uch a Com- 
monwealth are surely worthy of public com- 
memoration. As Kentuckians, we should 
make periodical offerings of thanksgivings to 
God and of gratitude to our pioneer fathers 
and mothers for our enviable allotments in this 
age of light and in this land of libert^r, plenty, 
and hope. Kvery nitton leaves, on its patn- 
way behind, some lasting inemorial which it 
should never forget or neglect — some green 
spots in the waste of the past, around which 
memory lingers with ennobling emotions. 
And to commemorate, with grateful hearts, 
great national events either glorious or bene- 
ficent, is a double offering on the altar of pa- 
triotism and the altar of God. Few incidents 
in the history of nations have been more use- 
ful or can be more memorable than that of the 
first settlement of Kentncky by our own race ; 



few have been more eyentfal — and not one ex- 
hibits more of romance or of those qutUtiet 
and deeds deemed chivalrous and noble among 
men. And the adoption of Kentucky's or 
ganie law and her aamission into the feder»- 
natiomal union ot Anglo-American States, coo* 
stitute an appropriate episode to the thriUinf 
epic of her Herculean infancy. Onr own in- 
terests, duty to the generations that ahaU toc- 
ceed us, and respect for the memory of oar 
illustrious predecessors— call Kentackiutf, 
one and all, to the conseeration of an oeci* 
sional day or days to the becoming celebntion 
of those two most interesting eyents in our 
local history. And let these Kentuckiid)— 
like the saturnalia of the Romans, the Pa»- 
over of the Jews, and the Olympiads of the 
Greeks — ^be sacred seasons, wheii idl of every 
rank and denomination, animated by the umi 
pervading sentiments and communing as eiie 
family, may refresh their patriotism, revive 
their civic yirtues, and improye their sociil 
graces. 

This, my countrymen, is a monumentd 
land. Modern, as it is, in authentic histoiT, 
it is covered with monuments •f a remote sn* 
tiquity—memorials, not only of successive 
generations of long extinct vegetables and an- 
imals whose transformed relics fill and fertil- 
ize the earth beneath us, but also of a race or 
races of men as far advanced perhaps in 
knowledge and the arts of social life as their 
contemporaries of Europe, Asia, or Afrist : 
but of whose origin, history, or doom, no tra- 
dition remains. It contains monuments also 
of more recei-t races less oiyilized, and by 
whom the more ancient and enlightened in- 
habitants may have been exterminated or ab- 
sorbed, as Southern Europe once was, and 
perhaps about the same time, by wander- 
ing tribes of Northern barbarians. By its 
central position as the heart of North Amer- 
ica — its stupendous cliffs and labyrinths — iti 
genial climate — its unsurpassed fertility— its 
physical beauty and magnificence — its'insti- 
tutiont, it.s population, and ita deed5--Ood 
has made it an everlasting monument as en- 
during as its own mountains and far more in- 
teresting than tho Towen and Pyramids of 
the old world. And may we, of this gen«i- 
tion, leave behind us memorials worthy of oor 
country and our age.' 

Sites of large cities of the Cyclopean style: 
ruins of gigantic fortifications, temples, and 
cemeterie.s — perfect pctrifactiona of human b^ 
ings of the Caucasian form, with the accus- 
tomed habiliments of the civilized dead— all 
disinterred after a sleep of many centuries- 
prove, beyond dispute, that our continent w« 
once the theatre of a crowded population ^^ 
scmbling, and probably equalling, the mort 
civilized of their cotemporariea of the trans- 
atlantic world. When and whence tk<m 
buried and forgotten nations came to Ameriei 
we have no clue for determining with historic 
certainty. If, as may be probable, any d 
them were superior to the Itzacans— wheeni- 
grating probahly from the Caspian sea, boitt 
Mexico and Cusco— they may have been C^ 
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igcniaiis. Phcpnicians, Phocians, or Etrus' 
IB— all of the Pelasgian race — or probably 
DM ; all of which nations navigated the 
) Atlantic Occau, and the last of whom 
d planted settlements in the Ifew England 
it«8 at least twclre centuries ago. Modern 
)log7, which discloses the history of the 



the hand of civilization until the year 1767, 
when GEORGE WASHINGTON, afterwards 
commander-in chief and President of the 
United States, visited the Eastern portion of 
it, and under the pjoclaination of '63, made 
two surveys, chiefly within its limits, on 
Sandy, in the name of John Fry, the Colonel 



th and vegetation and irrational animals! of the regiment, of which, in the war of '53, 
thouisnds of years, is dumb as to our race, i he himself was Lieut. Colonel. The.se sur- 



years 
whom there is no fosfil fragment in any of ' vcys, like ever\'thing else attempted by Wash 
> itratifications of the glol^. Nor, whilst 
proves,, beyond question, that this whole 
itinent was once covered by an ocean of 



ington, were perfectly made and reported, so 
that every line and comer have been easily 
identified. They were the first surveys ever 



tmr, does it intimate the origin, character, made within the limitii of our present stat 



destiny of the more enlightened people whe 
ed on it after its cmerj^ence and long before 
I discovery of it by Cabot. 
Their tale is untold. Were it known, it 
old doubtless be interesting and eventful. 
;•• ago, Kentucky may have been the busy 
Mtrc of incidents and catastrophes in the 



and thus Wa.shiugton was one of the first 
' hunters of Kentucky.** Finley and others, 
of North Carolina, haVing in the same year of 
1767, explored^ the best northern portions of 
the territory, and retunied with alluring ac- 
counts, Daniel Bone of the same state, the 
Nimrod of the day, was induced to come and 
ima of civil and social life, of which a He- jlook at it for himself in 176i). He was so 
id, a Homer, and a Virgil mi^hthave sung charmed with the beauty and sublimity of its 
th immortal melody It is said that, when | landscape, the melody and fragrance of its 
azandcr saw the hillocks supposed to con- 'foresti«, and the variety and abundance of its 
n the bones of Achillis and ratroclus, he ! wild game, as to linger in its solitudes, gen- 
bed because he too had not, like them, ajerally alone, for two years. In 1770, in es- 
mer to canonise his name. icapiug from Indians who killed one of his 

Ifay not Kentucky, centuries back, have brothers by his side on Boone's creek in the 
d its Achilles and Patroclus, and Hector, I present edunty of Clarke, he lost his hunting 
d Helen, and Troy — its Marathon, it«/xnifc, which was found in 1822, and is now in 
hens, its Delphi, and its Parnassus — itji | the historic cabinet at Washington city. In 
leeeus, its Solon, its Socrates, its Epami- j 1773-4, several surveys were made near "the 
ndas, its Them istocles, its Demosthenes — its I falls," and on Elkhorn and the Kentucky 
UTS, its friendships, its loves, and its human | river under the proclamation of '63. And, in 
lesT But of these no Homer sang, and all 'the fall of the year 1774, Jamc^ Harrod of 
now desolation and oblivion. Whilst we ' MonoBgehala, with about 60 others who were 



«d on the ruins of generations unknown, 

, that history tells of Kentucky's past may 

cmbracefl 'in the narrow span of one cen- 

Long prior to the immigration of our an- 
itors, Kentucky had been depopulated, and, 
covered with majestic fotests and luxuriant 
ae, — had become the hunting ground of va- 
Kit tribes of savages and the theatre of 
x>dy conflicts between them. And, from 
066 circumstances, it derived its name — 
intuckee, in Indian dialect biding, '* the 
jrk and bloody ground." Though embraced 



m "the battle poi|^t," built some cabins 
where Harrodsburgh now stands, and returned 
home with the intention of removing to them, 
which some of them did in the faU of 1775. 
Boone had come with his family as far aa 
Holsteiu, was at Wataga in March 1775, and 
having there assisted in negotiating the con- 
tract whereby the Cherokees, who claimed all 
the territory south of the Kentucky river, sold 
to Colonel Henderson of North Carolina, their 
title thereto, he was employed by the pur- 
chaser to open the first Kentucky road — (trom 
Cumberland gap to that river,) which being 



natructively within the chartered limits of | soon completed by blazing trees and calling 



Tginia under James's grant of 1606, yet it 
18 also claimed by France — both Encrland 
id Franco claiming a ^eat portion of North 
nerica by alleged prior discovery, which, 
cording to the conventional law of Chris- 
adorn, gave to a Christian nation dominion 
er any unchristian country which it first dis- 
▼ered. These conflicting claims of Eng- 
nd and France not being adjusted until the 
laty of 176,3, the uncertainty of title, the re- 
oteness of the territory, and the perils and 
irations incident to a colonization of it re- 
rded ita exploration and settlement until 
ter that peace had been concluded. Some 
andering Frenchmen, ai well as Virginians, 
id •ccasioually had earlier glimpses of it, 
id made glowing reports of its fertility and 
iMrtj. But it remained unappropriated by 



the designated route a trace, he commenced, 
about the middle of April, 1775, the erection 
of a log fortification on the southeiii bank of 
the river* at a place since called Boonsbo- 
rough, and which was finished in June of the 
same year. Thus it is almost certain that» 
whilst the first revolutionary guns were thun- 
dering on the 19th of April at I^'xiugton, 
Massachusetts, in the cause of National In- 
dependence, the pioneer axe was resounding 
among |the cliffs of Kentucky in the work of 
rearing the first modern fortress for founding 
and guardinc civilization in this Hesperian 
wilderness. The fortress being completed, 
Boone removed to it with his wife and daught- 
ers earlj^ in September, 1775. — Tbeae were the 
first civilized females who ventured to settle 
in Kentucky. Without the co-opermtion of the 
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^entlcr sex, the Mttlement vould neyer hare and homes tor aettlemenU for UtemselTea and 

been made. Womau was the guardian angel children here» came like pilfpims to a wilder- 

of the wild and perilous forest. And never, nets to be made secure hj their arms and habi- 

on earth, was the poet's conception of her table by the toil of their liyes. Throngh pri- 

value more perfectly exemplified — for it was rations incredible and perils thick, thoosaadi 

here truly seen and felt that — of men, women, and children, came in socc» 

" The world was sad, the garden was a wild, sive caravans forming continvons streams if 

"And man thejlerrait sighed, till woman human beings, horses, cattle, and other domei- 

smiled." tic animals, all moving onward aloDg a loneh 

The anniversary of the first advent to Ken- f°d houseless path to a wild and cheerlw 
tucky of Christikn woman, by whom our la°4- Cast your e:^e8 back onthat long pr^ 
State^has since been so signally'^adomed and ^"'^^ ^{>!i"?5''?u*"~ **" the cause of civHi- 
blessed, should iteelf he commemorated with "^°"- Behold the men on foc^, with th« 
grateful hearts. She was the tutelar genius trusty guns on their shoulder, dnvmg stock 
Sf our settlements-she has been the foster ^^ ^^'?« packhorses^and the wooei. 
mother of the domestic virtues which have wine walkingwith pads on their heads othjn 
hallowed our hearths and graced our society "4»^5 with children m their laps and oUj^ 
-and she it was that fired the heart of Ken- f^ll^Tr^^^i'' • ^ w^^'^^c^iS^ 

tucky patriotism and nerved the arm of Ken- *^ ^^ ^ ^ ^^^ ^.^ ^^"""^ ^ ^ 
tuck^ Chivalry. ^^ ri^S?i:i:j;fho\?K^^^^ 

In 17/6 many improvements were mad® December, in that ever memorable season of be- 
preparatory to ultimate residence, and of such preccdcnted cold called "the hard winter; 
a character as merely to identify the selected taveUing two orlhree mUes a day. frequenilT 
spots as those intended for occunancy and i^ danger of being frozen or killed by tli 
cultivation.— Until the year 1777 all this cis- f^Ung of horses on the icy and almost im 
montanian temtory of \ irginia was embraced passible trace, and subsisting on ly on sUnted 
in the county of Fincastle, and was virtually Jjiowances of stale bread and meat: but to*, 

per- 
mtt 
... , ,,. , , by"theheartywelcome of friends who had com 

ous with our slate, having been established before and cheered with fresh buffalo ma: 
about the close of the year 1777, the new county and parched com— they rejoice at their delit- 
was organised and a court of Quarter Sessions grance, and resolve to be contented with ihar 
was opened in March, at Harrodsburgh. And Iq^ 

of that Kentucky court of justice, Levi Todd fnis is no vision of the imagination. Hii 
was the first clerk. but an imperfect description of the pilgrimige 

As the Kcvolutionary war was raging, and of my own father and mother, ana of maoj 
no law had been passed for the appropriation others, who settied in Kentucky in December. 
of land on this side of the mountains, the set- 1779. When, resting from their journey, thiy 
ticment of this country did not increase very ioeked at the cheerless home of their choice, 
rapidly before the year 1779, when " the land and remembered, with sighs, the kindred tod 
law" was enacted. Having always asserted comforts left behind in the sunny land of their 
full dominion over all the territory within her youth — they were yet consoled by trait in the 
chartered limits, conceding to the savage oc- martyr's God, and animated by the rainbovof 
cupants the usufruct merely, Virginia declared hope which gilded the dark nrmament lower 
illegal and void the purchase made by Col. ing over the uuchincked cabins which scarcdj 
Henderson, and another also by Col. Donald- sheltered their heads. Blest be the memoiy of 
son from the Six NatioLS, o^ the territory the patriarchal band; blest forever be tbe 
north of the Kentucky river, all of which was land ennobled by their virtues andcousecnted 
claimed bv those tribes. But, considering by their blood; and blest be their children snd 
those purchases valid for the purpose of di- their children's children, both in this lifesid 
vesting the aboriginal title, our parent state in that to come. 

claimed the absolute right to the entire terri- The land law provided — that al] pcrcooi 
tory as a trust resulting to her from the ille- who had settied tncmselves or othen io tk 
gal contracts, which were deemed void so far country in good faith antecedently to the I* 
only as they purported to vest beneficial in- of January, 1778, should be entitled to 409 
terests in tlie individual purchasers who had acres including each aetUement, at the prices' 
made contracts with Indians in violation of a $2.50 for each hundred acres; that all who.ii 
statute prohibiting all such purchases. Thus like manner, had settled in Tillages should b 
claiming the use of the land, as well as juris- entitied, collectively, to 640 acresiortheirtsvi< 
dictionover it, the Legislature, in 1779, enact- and iBdividually to 400 acres each, at ik( 
ed a statute, commonly called *' the land law," same price of 0.50 for each hundred aciw 
authorizing, in prescribed modes* individual that such as had settled since the 1st of Jibi* 
appropriations of land in Kentucky, This ary, 1778,should be entitied to a pie-empo* 
beneficent enactment brought to the country, of 400 acres, including each settlement * 
during the fall and winter of that year, an paying for each hnadred acres £40 in j^po 
unexampled tide of imigiants, who, ezchan- money, then equal toahout $40; that iack H 
ging all the comforU of their natiye society had, Defore the lit of Januaxy, 1778, ' 
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Bint land marked it or built a house or 
y other improFement on it, should be 
for tb<i same price JC40 per hundred, 
i-eniption of 1,000 acres for each ini- 
nl ; that, to every sKtleraent right a 
tivc right to an additional 1,000 acres. 
>Torninoiit price of £40 in paper money 
hundred acres, should be attached so 

i'oin the settlement surrey ; and that, 
ently of any pre-emption claim, any 
night procure a treasury warrant for 
Dtity at the said State price, to \ye lo- 

his own direction. 

nent and village claims were to be nd- 
r commissioners appointed by Virginia, 
rst Si'Hsion was on the 13th o^ October, 

Logan's Station, near the present vil- 
Stanford, and whose first certificate of 
ted the next day, wav granted to Isaac 
(the first CJovcrner of Kentucky) for a 
nt and pre-emption of 1,400 acres, "for 
3orn in 1776'* noarthe Knob Lick, about 
es Boutli of Danville, where be. after- 
•sided and died. 

ettlement of Kentucky was not the only 
ho land law of 1779. Unfortunately 
ep«8c of the first settlers. Revenue was 
I's ])rincipal object. She issued war- 
* more land than .she had, and the best 
rerc covered by nucce«»sive appropria- 
This was the fault of the law, which 
r pennitred each claimant to make his 
try, but required each location to bo 
itn so much procision as to enable sub- 

locators to appropriate, witliout colli- 
e adjacent residuum. This last provi- 
i» judicially cimstnied as requiring no- 
actual or potential, in tbehicativc calls, 
:ity between the entry, survey, and na- 
rnluckilv, the courts <lecided also tliat 

grante«j might be compelled, by a court 
y, to relinquish his legal title to a ju- 
kimant under the better entry ; and that 

3uent locator, whose entry was con- 
y certain and fi^ood, should be prefer- 
prior locator whose entry did not pos- 
its date, the ]>reHcribod notoriety or 
e identity, even though the subsequent 
iator knew, or might by reasonable en- 
!i8ve known, when he made his entry, 
was encroaching on a prior appropri- 

i anomalous rules and doctrines ope- 
Dju.stly to individuals and injuriously 
prosperity and peaco of Kentucky, 
reduced vexatious and protracte<l liti- 
invoUing, for many years, most of the 
I titles — and that litigation generally rt- 
to the los9. and often the ruin of the 
ippropriators, who had neither craft nor 
Ktght nece.Hiiary for eluding the legal net 
by the avaricious or unskilful lei^islatorK,. 
^ lawyern. and metaphysical courts, 
perhaps most, of the advanced guard 
jcued the country, were supplanted by 
01 sperulators. 

e was one of the niest conspiouous of 
ietims. Of the many tracts of rich land 
ch he bad obtained title*, it is not cer- 
36 



tainly known that he was permitted to hold < 
foot. Like Mosos he led the pilgrim nnay^ 
and, like him, he saw but never enjoyed the 
promised land. 

The Indian tribes, who had claimed the 
territory as their own, denyinr the validity of 
the contracts purporting to cede their titles to 
Ilenderson and Donaldson, and many other 
tribes— of which the Shawanees were the 
most ferocious— claiming it as common hunt- 
ing ground— these combined sava^ deter- 
mined to prevent the occupation of it by" " the 
long knife," as they characterized the white 
men ; and by persevering massacres of the 
early immigrants on their way to the country 
and after others had reached it, they endea- 
vored to nip the settlement in its bua. This 
savage crusade against civilization was prose- 
cuted in the settlements of Kentucky until 
after Clark's campaign in 1782, 'and on the 
borders of the Ohio, until Wayne's treaty at 
Greenville, in 1795. Prior to the treaty of In- 
dependence in 1783, neither the confederation 
nor any of the States contributed any efficient 
aid to*the Spartan band of issolatea pioneers 
who encountered alone all the horrors of cx- 
tcnniuating war with numerous tribes of sa- 
vages. In that bloi»dy struggle even the 
children were soldiers and the women idl he- 
roines. The husband, with his rifle, had to 
guard his wife whilst she milked their cow ; 
and the lonely mother with her children often 
defended their cabiB against unsparing as- 
saults at night. Day after day, and night after 
night, families were surprised and slaughtered 
-'-companies of immigrants massacred — stft- 
tioiis att.ackcd — and bloodjr battles fought — 
and captives taken and either ruscu^, or 
butchered, or burned at the stake. 

The horrid massacres at Martin's and Ken- 
chcloe's Stations — 'the defeated camps,' where 
a large company of men, women, ancf children, 
were nearly all slaughtered in their tents on the 
wilderness trace, in 1781, and where, in the 
darkness and chilling rain to which a fugi- 
tive mother had escaped undressed, a child 
was born whom many of us knew in man- 
htxxl's prime >— the assault on the cabim of 
Mrs. Woods, near the Crab Orchard, in 1782 
— the bloody rencounter between an Indian 
who had forced an entrance, and her negro 
man — the attempts of other Indians to cut 
down her drtor — their repulse by her pointing 
through a crack a giin barrel used as a poker, 
and her finally cuttii^^ off the Indian's head 
with a broadax, whilst he and her slave were 
lying together side by side fighting on the 
floor : — tnc capture of Miss Calloway and 
Miss Boone, at Boonsborough. 1776 — the pur- 
suit by their parents, one of whom (Boone) 
Kubscril>ed an oath that he would rescue the 
children, if alive, or die in the cflbrt— the in 
stinctive sagacity of the captives in leaving 
shreds of their handkerchiefs and dresses as 
signals of their course and of the enconraginff 
fact that they still lived — ^the anxiety 3 
the pursuing fathers when, surveying the 
camp of the sleeping ca])tor8, they beheld 
their daughters lying arm in ann-^ne solici- 
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ludnnf Lhot« children whcti, shurtlj afterward* 
they liiiw their father! 1IiuiiiscIvi-h )iniiulu.'<ti 

Iiri^otiun-, liial In tn-ei, facing tuiuobawkK ii[i- 
ifli-d tu slajlhi'm — and the luutual jojuf jis- 
renlM and cliildn'ii vhnii, at that awful :iiii- 
iiiciil, a liru rrom frioiulx wliu Lad fotlowcd iu 
Ihu punuit dJKperKod the Hava^>a aud n-MUcd 

arms wtmiiin; with pinim juy fur Ihcir linivj- 
ilotiiial dvtivvr.iuce; — Tho c:i]i1.ur« of ^JDioii 
Kenton. Bud hiii rcuucfnim Iho Tint of tlic 
KSkcliy lhnn'nc|;nd<i. Simon 6i[ty,wli<>, list* 
in^' hii r*ci', had bfcmuc H li'adcr iif Indians, 
amltliuu^h luon; criii'l than tmjnrilivni.yot, 
in thin itiilnnci^ illitiilrtilud tliu triumphant 
tdrenj^li uf Kcb'wlbiiy aiisuciatiiins ; fur hcsnd 
Ki-niini bad plajvd tuKuthcr wLcn llicy vcn- 
buyn, Hiid. rMuKiiiiiDK thr familiar face just 
as thL> iueendiiuy waHi;{nitin£ tlie fntieral ]iile 
of fawufat, Iu> inninctiiuly crird Mup ! — and 
tbf bldiMly hand was Ktayed : — Tbc aliaclc bj 
DioTD Ibou uuc hiindFuil Indiana, <iii Cnjit. 
tlubbal'n biial aw il dcHCrtidrd tho Otii'i with 
hia family — Uc ehiralnius ilKft'Dce until iLc 
bliiod (filial oTiT llui l<ipi of hi* boom, niid 
hi* suoceNsfiil n-iiiHtaucG vvpn llioa, audlinal 
victory l>y repallini; thv ns'tailant-i with billets 



of wood nntil, cnuiin^' in Nidit of IJn 
Mone, thay ci*awil llifir rlliirlE'lo bount wi 
their cani)e« and poddlud <iff. li-HTin;; Ibu i. 
hlc immigrant anil hiK blonil-Hlainvd bout 



-Th" 



rif valor i.i 
»iij ca]itnri->< n" 



|IIWM-d . _.. . , 

cbildTeii;thcbiirniiit;uf infaiil-iirlbccnishini; 
<■! tbeir hiroilKosaiiiAt Irm-Hin Ihv prvspncc of 
their tnntbRTe — ibi- diOeiiiion in •utvu^-i! Ix-nd- 
aifauf msD, wonKn, and rhiidrcn fur ycnra — 
and Ihu bDniiii),' of iniuiy at thu »lakt, urna- 
nunipil niih the Kcaltis i.f liii-ir friendi:— 
Tht'5* weru itouio of tin- m^cnes of |H'ril and 
bb>nd which vliBTHrlerizud tLn firci >Htt1a[iitiil 
n( Ktiitucky by (inrracu. 

ItuttloK tiKi wpri' fought ni t!loriuu>1y us 
those nf Thurmuiiylu' and Ibu llranipian nilU. 
Who do.'* n..L roNieiiiWr. with hoiie>.t pride, 
tho traditiiin* of liio horoic ilrfenci' of lioons- 
burougii. aud llarrwiHburi'h, and of LDi^n'i> 
and itryan'* tjIBtion V And where i>tihohcaiI 
Ihatdoni not glow wjtii admiration at the rr- 
cilal of the rutnnutie incidents which sii[nal- 
iied thwe and many otliers an incniondile oc- 
casiniiit in our ahoii but cTcntfol hiMnry 1 
On* onlv iiiaT illnolr^te Ihf Hpirit of lUl of 
tiutu. Nearly 4(IU Indians, tying ruiiecalrd 
around 1.ngan\ Station, Mirpriswl nud shnt 
down one of iti few defmtVcrK wbn, ct the 
dawn of day. hadpaKted the ]<iincheun sloek- 
ade in ijuaKt of Ibo cews — and then, wilb aa- 
rnge yelli, they attached the fori : while 
nourinc their rifle IhiIIh like bnii iinun the 
bunihle fortrass, the wounded man. tiPlwcrn 
(wo Hres, rai&ed hiniulf on bis b audi nod 
knecu, bill, unalile to ataiid. be could init et- 
eapi. Col. Benjamin Loiran, oburvint' this 
imploring tcuBO. cxcUimtid " whr) will gn and 
help our wounded frii-ndT" Sevpral mode 
the atlempt, but wore driren bock by thu cnc- 
my'l ball*: at laat Logan himself nobly ran 
to hii reliif and, lifting him on hii ahouldoca, 



uutouclicd by one of the 
limed at thi:ir hcodi. 
Eiitill'n dufunt," nuar Ununiisterlin^. «a 
Ihe 30th of Alarch. 1T82, was as glorious i> 
^ij<n!itrona. Moro i^kill and cuurago veit ne- 
ri'V displayed on a batllu field than Capt. & 
till and his a^R<■eiale8 that duT exhibited iiiii 
dialed with the bhwd of all and the lirr« J 
Ibe leader and many of hia men. At ihf tint 
i>r that «Tor momorablc battlu. " Eslill'i Sti- 
occuTiied and to be defended oiIt 
by women nndchildrpn.andby my uwnfathiT, 
I'hiiwas then lying there disablwd by acrstil 
viiiirii!* itceivrd from Indiwis a few 'Jays !«■ 

And in -the Blue Lick defeat.'' Auguiiti* 
aoih. 17t«, the f onnnraulot douth /I'd ^TecdiU 
un the flnworiif tbc firataettleincnt. On ihil 
darkest nf their i^hiumy days every mallei 1m: 



_.idTri(^, the chivalruu* Capt. Harlan, aid 
Ihe ipdiniil xnn of Bonnr, lay iLDdiHlingui»lici1 
smoni; tbc pramlieuouB ilain, all wini mu- 
;,'l>'il l>y dtvourin? wulvaii uid vultiiivs in u 
iiul to bf riTucninMl by their frionds, wLilhrw 
day« arti-r tliu liallle. buried the rni£Dii>nt». i 
hi of thiiir cniniblimr Ipr.niBi, sineo coUauJ 
bvllieircoonlrynien, now Ho tznoscd te tli. 
i'fi;nients. in a conrnsed pile, un Ihe ^iiminii i<l 
ibe bli!ak and mtky pbiiu where ibi' bemt. 
fell. Vi- canniit now iinngiiic the critf anJ 
di'spondonc-e with which Ihp irmurnfiil inlcl- 
1i|,'riu:c ••( Uiat ilay'i c.iia^triipbu cdvemi iht 
Iniid. UiiL ihe HnrvivuTK, lhi>ii{c]i wofutly I*- 
ri'iivml, were nul In Ixi iliKouraged or dii'inn' 
I'd. Tbi-y worereHvlved never In look bafk'if 
funllcr in tlieir lir«t and Inat resolve li < con- 
iiult the wildemivn or die iu the alleinjt 
/>rnc1'K Cnd nood by and sustained the noblt 
liut forlorn band — for their caii&e wan hi*. On 
lbs lung roll (if Lliat day's rcportod n-lain wen 
the namescifa few who had, in fact . been ciii- 
lurcd and, after surviving Ihe ordeal of cbe 
i^auiilli'l. had Iweu pcrniitteil to live as cap 
livL'id. Ai nun;; these wasan excslleiil busbaniJ 
uiid father, who with eleven other cantirt.. 
Lad lieeii taken by a tribe painted black >i 
Ibe 'ignal of torture and doalh in all. Tiif 
niijbt lifter the hnltle. Ihoe twelve priniDen 
wei* eIrip|H>d nliil placed in a line on a lus— 
ho In whom we have specially alludcl lieiu; 
at one exireniilv of the devotud row. TLr 
cmel eajilora. then lipginnii>K at the <itli<r 
end, Klaii^literMl eleven ..one by one i but whii 
ihov came to Ihe only snrvivor, though tin 
raised him up alito and drew their bludj 
knivr* to htrike under each upljfti-d arm, thtv 
iianwd, and after a long pov- wow. rparedtii 
lift — why, he nover knew. For ahuut a vnr 
mine of his friends, eieeplini; hir- failVfol 
wifi', duublcil bis death. She, ho]iing agaiaii 
:aKun, Mill insinted that he lived ud 
'ould yet return to her. W<Kicd by anotbtTi 



(xjiolaulating frieadi finally aucceeding is 
tbeir eflteta vo alifle her afCecUmata iniBcA 
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luetantlj yielded, and the nuptial daj the House of Representatives, receiyed the 
xed. Hut, just before it dawned, the fii^t Executive communication, read to them 
of a rifle was heard near her lonely in joint meeting by the Governor in person, in 
-at tlui familiar sound, she leaped out, iuiitalion of the practice of Washington, as 
liberated fawn, ejaculating as she ' P resident of the United States. 



' — " that's John'8 gun I" It was John's 
re enough ; and, in an instant, she was 
Qorc, in her lost husband's arms. But, 
sars afterwards, that same husband fell 
. Clair's defeat'' — and the same disap 



It was perhaps luck^ that Kentucky was 
ki'pt in a state of ])upilage and dependence 
until after the adoption of the Federal Cou- 
stitulion. fler own constitution probably was 
much better than it would have been had she 
1, but pcrseverinjj. lover renewed his i adopted one before 1788. Her detached posi- 
ind at last the widow became his wife, jtion — the non-surrender of the Northwestern 
cene of those; romantic incidents was post^, as stipuluted by the treaty of 1783, in 



gunshot of my natal homestead ; and 
liat noble wife and matron, I was my- 
ell acquainted. 



earfv history until this dav's sotting 

could scarcely bave begun tlie moving 

Kentucky's first settlement by those 



consequence of which the Indians were insti- 
gated to persevering hastilitiea — the occlu- 
sion by Spain of the Mississippi river below 
ost <?vcry spot of earth within the lim- jiheSls't degree of noth latitude — and a general, 
)ur Slate has been consecrated by .^ome | but unjust suspicion, that the federal govem- 
tic adventure or personal tragedy J andjment was inattentive, perhaps indifferent to 
to speak of these remarkable incidents Wostoin interests — had generated a spirit of 

distrust and disaffection which might possibly 
have b(?en exasperated to the extremityof final 
alienation liad Kentucky, ns an independent 
blood still flows throagh our own heaits. I state, possesseil the power to act as she might 
BW facts we have briefly reeiteil are but • have willed, before slie was coven;d with the 
»b of ctumtless events e(iually interoiting panoplv of the National Uniun of 17SH. But 
r above the power of H(le([uato <lesiTip- rescucif, either by Virginia or her own goud 
f the pen (»r tongue of man, sense, from tlie vortex of self-independence or 

peril, privation and death, could neither t\)reign alliance, she imw stands a Doric col- 
ite the settlejnent nor prevent its |>ro-inmn in the American tenjple of Union. Ai- 
re increase. And, in l<-'^3, tw(» aunpi- I though, in fact, an integral member of the 
jvenls (xxurred — the treaty of j)eaci; with ; Union not quite as sot>n as \'erniont,yet, as the 
id, and the subdivision of Ken lucky 1 act of C'ongress pro.-spectively admitted her, 
'' into the counties of Lincoln, Fayette, | without qualiiieation or restriction except as 
ifferso!). and the organization of a Dis- ;to time, was the tirst of tlie kind enacted by 
jurti with criminal as well a civil juris- 1 Congres?;, we claim for our own native Com- 
i. Of that tirst local court of general nionwealth the honor of primogeniti'R'. And 
.ction, John Floyd and Samuel MeDow- |may she lonir continue to enjoy and deserve 
re the llril Judges. John May the first ; her birthright, und !»e the last to soil or 
and Walker Daniel the flrst'pri>&ecut- | surrender the blessed national motto of her 
ornev. Its flrst s«sr,ion was at llarrods- : own flag—" UNI TF:D, \VK STAND— 1)1- 
. March 3rd, 17^3; but it was perm a- VIDKD. WE FALL." 



' fixed at Danville by a contract with th( 
and Attorney (ioneral,the proprielors 
land, who agreed to i-rect, of lo;js, the 
i build in^j--.. 

iarly as 1 iH-l, the population had become 
fident of its capacity to govern and dc- 
tself. an to <lefiirea separation from Vir 
; ami in that y**ar, a Convention was 
\i Danville j>reparatory to the establisli- 
of an indop(;ndent government. But a 
eement with the pannit State as to the 
of separation, frustrated ihe object of 
tnd other successive conventions, and 
Ilia having, in 17KI, assented on pre- 



The adoption of a ])olitical con.stitution, and 
such a constitution in the wilds of Kentucky 
by the free will of a majority of its free inhab- 
itants, Wcis a novel ancf inleresting spectacle. 
The first constitution — the pro<luction princi- 
pally of (leorge Nicholas — was a very good 
one — certainly «^qual, if not superior, to any 
other state ConsMHition then existing. As it 
provided for another cojiv«»nt ion at the end of 
seven years, a now constitution was adi»pt''d 
in 1799. Both c<mstitutions were alike— in 
outline the sam(>. The last is more popular 
in its prorision for the election of Governor,, 
and lenH so in thiMnwle of selecting sheriffs 
id terms ratified by a Convention at \)tLD- land chirks ; and tlie flrat secured more stabil- 
in 17i*<>. Congress passud an act, Febni- ity to the jtidiciary by prohibiting, like the 

fed(*ral constitution, any reduction of sslary 
during the tenure of judicial utlice. There may 
W reason to doubt whether, altogether the last 
U better than the first. But the fundimontal 
law of Kentucky, as it i», recognizes the car- 
dinal principWof the declaration of indepcud- 
igtun (t)ie temporary seat of government; once of 177G— distributes all political i)oW8r 
Uio4tIi, I7i)2, anda quoruiuof tliuLogis- among thiec co-ordinate departinents of re- 
presentative magistracy— divides the legisla- 
tive council; intending ouu branch to operatei 
when proper, u a check on the puiioa or in- 



Con gress ij 

ic4lh, 17W1. ndmiiting Kentucky into 
L prc»s]>ectively, on the iirst of June, 
And, on the lllth of April. I7ili2— thn 
ersary of the biittle of l^xingtoii — the 
JSonstitution of Kentucky was iidoptcd. 
Sheliiy, Uie first Gtivernor, arriverl in 
on (the temporary seat of government) 
4tli, 1 7i)2, and a quorum of the Lo^is- 



t, there convened on the 5tJi. having 
d Ah'xandcr 8. Hull it President of the 
c, and Hobert Breckrinridgo Speaker of 
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considcrattiiicss of the other — secures the dec- 'throii;;h the constitutiouiil unlcal. and uot bc- 
tive franchise to all free, wliite, male citiz^iiR foro, its final judpnent ^hoiilii l>o deemed tho 
twenly-oiii.' vear.> old — aud provides a strong hijrliostuttaiunidcevidenfO of'ri^lit.aitiUhonl'J. 
auchorage ot stability in prescribing, as the of f(Mir>e, then he supreme. ThU i* th* p^i^- 
only lawful mode of revocation or alteralioii, riph nnti tlu- iml vf the tntir* framr and ^-t nil 
sucli an one as iecures the dispassionate exer- 1/^,, rhrrLn. 

cise of reason bv a greater number of citizenR ! I'^jg tlu-orv, if ohserved in practice, ikill cv 
Ihan thai which will ever vote on the grave ^^j^ ^^.j,rej.ontativc demoemcv; an v other mn^T 
question of a new convention . Kentucky .^i^vavs, as hitherto, prostitute and degmrle iL 
Ijioneersseemtohavewell undoratood--what|^^^,;„j,^i,^^^i,„j ,p,^ guarded Ar inort- .kn.- 




object of the entire strucuirc was to secure funrtmnaries all feel the tnio spirit ..four o-.- 
fundanienUl 1 ighis, not to the ininierical ma- ^titution niM .. the.r siat-ons, and a»u':.v> aci 
jority who, but seldom, if ever, can need such 'M»<'" »i romj.rchensive and elevated ron.-iJera- 
extraneous support, but to the minority and t»«n^ •»* tl«*--»r responsihility i<^ the whole coi- 
each individual against the passions or in >'tituomy on wlioin their ncis will r.penito, in; 
justice of the :naj<»r partv— to assun; the pre- t<> t'»^>r deli]>erate judsmeiits., and to li..:- 
dominance of reason ovuf passion, knowledge 'jiud. as hmg as they shall thus till their j.lii'i^ 
over ignorance, and moral t»ver brute force :'and disrliargu their duties, and «u htngor. .ij: 
to prevent a mischievous provalencc of ark of liberty may save us all from every >i. in; 
factious designs and of hasly and inconsiderate and evoiy tlood. One of its best tcatnrt? b 
public opinion; in fine, lo secure the ble«»s- tiiat Avhirh secures its own stability. With»c: 
ings of deinocracv, unalloyed with its curse»». tliis, it would not etleetually n|M.rate a* a *'»• 
by organizing political sovereignty in such a.preme hiw; for, if the majority eonld abulijl 
manmr a-* ti» deprive eaoh ciii/en of so much Or change it at pleasure, it wouhl be n-j inur\ 
natural liberty as would be incimsiMent with inviolabh; i»r fundiunental than an an uf orL- 
the pniotical supremacy of just and oijual narv le^'i>lation. Our faihors, wise and rr«- 
laws, and, at the same time, secure, to eacli, ;,i,.,;t^ ^^^.^e not willing tt) tnist all their or ••iir 
against the governingparty, as much of natural hglit-* t(» the will of a mHi<»ritv without iiniH.^sinc 




constitution or expr«.ss«d otherwise than that .j,,^..._jl,. 




under thcmost favorable circumstance^, could .>»it"i">^'' »'»r all purposes eoinm..n to all, .. no 
never be expected lo embixly. And in this pervading, comprehensive, supreme Comni..r.- 
waylhey intended lo make legislation the safe wealth. A confederation oi" independent m'V- 
wofk of'reastm and di'libera'.ion, and not the ereigns is not the union inti* whieh Keniailj 
monstrous otf»]iring of the passion^ or i neon -was adinitteil as a member. Her union L- 
sideratc emotions oif an impatienl or irrespmi- natinnal to the extent of all national iutvnMs. 
siblc multiludu. Thus only can *'voxpopuir and federal only so far us her owu local iiitt- 
\h* '* vox deiy " rests are exelusivelv involved. 5»lie arro^'sto? 

Though ermiplcx in structure, yet, in its i no authority, as a State, to contml right* or 
practical operation, according to its true theory, interests common to her c o -states, nor div- 
this constitution exhibits an admirable simpli- ishe admit the aiitluirity of any tif thoni n* df- 
cily and rare wisdom. Audits w<mderful phi- cide for her on any right or interest ol her<. 
losophy and beauty appear in this pervading As to all national eonecms, whether fnreiij:i] 
characteristic — that, whilst it reeogni/cs the ul- lor domestir — all things essential to the mast- 
tiinate authority of the jwimlar will, it intends ' tenance of the harmony, justice and intent; 
that the representative funetitmaries jn each of the Union, to its nationality and ultiiiutr> 
department of sovereign power, an<l esiKJcially naticmal supremacy — she had, by the act o: 
in two of them, shall, l»y faithfully acting a<*- ■))ccoming a party tt) the C\)nstituiiiiu of d;f 
cording to their owu honest and enlightened 'United States, wisely surreudc red all lierK'- 
judgments, arrest the tide of passion or ignor- 'ereignty to the common gercrnnient, iustitut^" 
anco until the constituent body sliall have had ffir tiie sole purj^osc of jiresen'uig that ^^^^'i 



sufficient time for thorough investigation and 
dispasiionato couelusions, but that, after the 
public mind shall have been thus distilled 



Union by regulating ami controlling all ihc^' 
great interests wlueh no one State could n,;a- 
latc or coutrul consistently with the riglia ui' 
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It was in the cuiuu of tliat union that scaled licr patriotism witli lior richest Mood, 
.y has often raised her arm and bhcd her By the victory of Orleans, KcntucLians glori- 
and to preserve it in its purity and ously contributed to immortnlizo Kentucky 
design will she not, if over necessary. | valor and their federal leader's name — and by 
: last drop that animates her patriotic j their gallant i^appurt of the lamented Harrison 
' Yesy"^ U tlie response of tJiose nodding '• in the North-western campaigns of tlie last 

war, tliey ma<Ie him, too. President of the 
is the conbtitiition and such are tlie United States. How many more I'residents 
38 handed down to us by the generation ! she may give to the nation, from her own 
pnc or fast going away. The spirits t bosom, time alone can disclose. Already two 
lead and the prayers oV the yet living i of her sons are enrolled among the distin- 
us to defend them. I guished few from whom the approaching choice 

lower and value of our local constitu- jis to be made; and she has many more wlio 
e been .severely tried; and never more I arc c^ualificd for the same distinction. By her 
than in tlie violent controversies about ' principles, her conduct, and her high moral 

election'- of Governor in 1816-17 — | power, Kentucky, though only fifty-one years 
licf and * 'new court" from 1822 to old, lias acquired an exalted and priceless 
ach of whicli agitated our Stat43 almost character, and, having contributed to the pop- 
cdnvulsion, and in both of which the nlation and strength of other and younger 
itolligcncc of the people finally pre- Commonwealths, i.s now honored by the sig- 
vcr the earlier impulses of passion and . nificant title of **OLD KAINTUCK." Her 
aptings of partixan leaders, which, had blood is good. The richest of tliis noble 



been checked in the first case by a 
d honest Senate, and in the last by a 
id enlightened judiciary, would, as 



blood flowed in tlie viens of our untitled pio- 
neers, than whom a more heroic, hardy, and 
honest race of men and wtmien never gave 
ill now a^lmit, have trampled under the i l)irth and fortune to any nation on earth. As 
in excited majority some of the most ' to this world's trash they were poor enough; 
nt provisions of the (»rgauic law. (^ur { they had no blazoned heraldy,. and but little of 
s and Supreme Judges then firmly and ; scholastic lore. But they were blc&sed with 
erforincd the task allotted to theiit by J robust health, sound heads, and ))ure hearts — 
ititutioii, by faithfully doing what their* practical sense, simple and industrious habits, 
lents w ere organized to ettcet. They | dauntless eonrage, social equality, virtuous 
follow the too contagions example of, education, and habitual reverence for human 
us demagoguciv by stiHing their own I and divine law. These were the elenieutA of 
ices, prostituting their own judgments, four first social organization and civil state. 



mittliig treason to the constitution and 
Ations, in subservience to the passions 
mission to the clamor of the nnreficet- 
Ititude. Tliev saved the constitution 



Better never existed. What a generation waa 
Kentucky's first! Who could be so falsely 
proud as to 1>e ashamed of such an ancestry? 
Who among us would prefer to trace hi4 pedi- 



nmendcd tlie cause of constitutional grcc to a nobler stock? To that primitive race 



icv. Anv other course bv such func- 
■ must always tend to unhinge the 
tion — to ddstroy its stability — to ptT- 
spirit — and final I v, to subvert democ- 
clf. 

egiilatioii has generally been consistent 
ir constitution and promotive of the 
rclfare. But the besetting sin of par- 
ctnients, and of hasty, crude, and ex- 
legislatioii, has sometimes stained our 
ivu historv; and in no class of cases 
cqucntly than that of Divorces of hus- 
id wife, in wliich, since ISO."), but never 
our legislatures have, in many cases, 
to assume the judicial function granted 
rely to the judiciary by the most impor- 
irisiou of the constitution, 
nndor her State Constitution, essen- 
1 it is, Kentucky has alreaily grown to 
red and distinguislied Republic — ma- 
n Knowledge, in tocial organization, 
1 physical iuiprovement — and distin- 
for lofty patriotism and eminent talents 
Band in war. llcrann never hesitated 
oicG never faltered in tlus cauBO of con- 
uJ liberty and union. !Sho hM often 



— to that "roof out of dn/ yruumn — are we in- 
debted, net only for our ]>reseut comforts, but 
for all tliose (inalities which have most honor- 
ably distinguished the name of '^Kentuckiau.'* 
Let us never prove ourselves unworthy of our 
origin. 

Most of the ]>ilgrtm band, who made the 
first footsteps of civilization on cmr virgin soil, 
have consecrated by their bones the land of 
their choice. Many of them lived hmg 
en<mgh io enjoy the first fruits «»f their toils — 
a few — but very few — survivors yet linger 
here and there among us as monuments of the 
memorable age that is past, and of the noble 
race that is almost gone. This rencniblc 
group dcsencs a passing tribute. 

SURVIVING FATUKRS AND MOTH- 
ERS OF KENTUCKY'S DAWN!— Wewi- 
iutc you as the honored relies of eventful 
days to our country and to us, which we, your 
posterity, never saw. Yet spared by Provi- 
dence to commemorato the adventurcn of 
the hey-day of your youth, may you gtil! be 
.l)ennittcd to gleam forth, yet a little while 
longer, the light of the generation now gone 
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before yon, and also to hlcss the children who 
mav live after voii. 

Voii feel this day what none but you ran 
feel. You saw Kentuekvin hernative wildnes*?. 
You well remember tlic manifold difficultTes ' 
you met and ovcreamc. You remember the 
friends vou liavc loj-t and the eliildren vou 
have bnrieri. You now review the scenes of 
vour dark and bloodv davs — look around for 

• • • * 

the companions of your suircrinj^s and triumphs 
and gij^h that they arc gone and you alone 
here. But you live to reap the rich harvest 
sowed bv vour sweat and vour iilood. Yon be- 
Iiold Kentucky as she U now before the middle ; 
of the nineteenth century, and contrast her with j 
what she was in the last tpiarter of the ci;^h- j 
tcentl). Full of rears and full of honor, von 
bless God for what von have been and all v(»u ', 
have sulfered and seen, ^fay yon still be per- 
mlttird to live until vou can know that the 
fnut< t»f vour lives will Ion;; bless the country 
and the children vou will so<»u leaA'e behind. 
And then, in flu- li<_'ht of tliat bright nssurnnce, 
mav each of vini, as vour la:st earthly moment I 
a])proaciies, be able to ^ay fnim your heart — ; 
**Now Lord lettest thou thy «ervant depart in ! 
pear-e — for niiim evc"* liavc; sen tin salva- 
tion." 

Hut anum;: vou hen; i^ i^ne — tho lonelv' 
trunk of four j;encr:itii.ins — 1<» whom the licart ! 
of filial pjnitilude and hjve mn<it 'sjieuk out one 
emotion to-day. I'l. ;</r^f/i/rand htho-nl yiOTW- | 
KK! H<»w often have we heard from vour ma- ' 
lernal 11])5 the >tory of Kentucky^ romantic 
birth — of *'f/n' io'.ril'irhihf uf '79''— of all the 
achievemeutii and horrors of iliost; soul-rending 
<Iavs? 

You have known this bind in all il> 
p!iase««. You have suflercd witii those that 
suffered most, and sympathised wiih those 
who have rejoiced in wcU-doinj; and the i»ros- 
peet before them. You have lonjx survivtjil 
the husband, who came with vou and stood 
bv vou in vour irlo<»miest, as well a«« vour 
brightest d;iys, and has lon«jj slept with buried 
children of vour b^ve. And now, the sole snr- 
vivor <d' a lar^re circle of eoteuiporaneous kin- 
drciland juvenile friends — a solitary stock of 
//</■("• Itnnilnd sJi(.o(s — with a mind scarcely im- 
paired, you yet lin;rer with us on earth only 
to thank rrovideneo for his bounties and pray 
for the prosi)erity <>fyi)ur tiockand the welfare 
of the land y(»u helpcil to save and to bless. 
And when it shall, at last, be your b»t to 
cxehanjre this ( 'tnuuin below for the better 
f'tiniitni sibovtf, may you, on the great <lay of 
days, at the head of your long lino of j)osierity 
and in presence (»f t!ie assembled universe, bo 
able, with holy joy, to announce the glad ti- 
dings — *'llere Lonl arc we and all the children 
ihou hast ever given us." 

i?ut the ashes (»f nniny i.-f the first settlers of 
Kentucky are seattere«l, my ctumtrymeu, in 
foreign lands. And those of the first Hunter, 
who named many of licr rivers and creeks, lie 
nndiitinguished ou the banks of tho turbid • 



Missouri whither he ha<l rcmorcd a^ soon e« 
Kentuckv could stand nione. ami where hi- 
died in IS 20, with his ritlc by his side. 

Yet though our favored land is ni>t houor64 
as the repository of the earthly remains -M 
Daniel Hoone, it was loved bv him to ih: 

m 

last.' After exploring the richest pomi^n* 
of the great west in the same vir^'r 
state, he declared that, off in all, th*rr v,-.^ la: 
on*' Kniturh/. That Kentucky, far more £.:- 
vanced in improvement than even Bonn, 
couhl have anticipateil, is now our*. It va? 
given to us by our fathers to be enjoyeil, :i:.i' 
improved, and transmitted to onr ehildr»"j a- 
an abode of plenty and peace, liberty and lii;Lt. 

This is indeed a rich inheritance. A riiiM 
of the Kcvolution — bom in the glc>ora of a ther, 
distant and bb^ody wildenicss — onr loluv^'. 
Connnonwealfli '\s even now an illuatrii.r- 
monument of the wrmderful j»rogrtf ««s of A::i-r- 
Ir-Au civilizHtlon and of the bcnelicence v: c'm 
American jirinciples of hnman ;rover!nn4ni. ::.■ 
<i7th anni\(r.*sary of Avho-e |iubli<' jijjn-'ini'e- 
ment to the worM we this dftv ci.'minemi'ra!'V 
Jjook at her! — briglit as the sun — be.iutiiu! :i* 
the nuirninj; — and hopeful n< the -ca.-"'!!*. 
Her lap i.-^ full — her arm strunL' — her K»*a. 
sound — elo'iuent her lips, and true her her.n 
Though young in years, she is obi in wlr.:Iir_ 
and matured ill all that digniiies and adrin^ • 
great State. Her policy, her arms and y: 
eIoi[uenee, h:ive swelled the volume of Acicr- 
i«uii renown; her «<.)ldiers, and li«r orator^ :.i- 
admired in toreign lands: and she bar a .-"ii. 
whose eloijuencc, diplomacy und Jtaie-ua:;- 
jiship are known throughout the civilized v.orii!. 
and who has been pre-eminently ilistinLuir-Iie: 
among the eou'^eript fiithers of our own uu: m. 
Her faith, to<), is asnntaniislu'd as her imiwo'-'' 
is undoubted; and now, when Ostensible laiiL- 
ruptcy and virtual rejaidiatioTi of sidemn '•^•'.'i- 
gations are but too fashionable amouL' indi^iJ- 
uals and States, Kentuckv has, as she t*\i''\.i. 
Stood firm on her integrity, and, K«ntucki.ir.- 
like, her credit is full np to liigh-WRtcr nwrk. 

Yet, witli all our bb'ssings, there are s«.»i:il' 
among us who e<implain of hard tiuies. andij- 
pcar to be dissatisfied with our self-denvin; 
policy and the present ])osiiire of our l't>:^.' 
affairs. Let them remember that tho unsuin^' 
character of their State is every thing; aol 
that, without M/s, there can be nothing eJinhly 
whirrh honorable men could enjoy as tliC; 
would wish. And let them alsu) ctmiraft t-i'-ir 
condition, whatever it may be, witli tliat of I'tr 
first settlers, and, when they romenilH:-r iJj: 
these? repined not in their peculiar destitniii!: 
— even in the M-hiter of "*70" — they will sure- 
ly feel rebuked for their unrpflcctiii<' iiiirrati- 
tude to their noble predecessors and a tiiri 
}*i"r»vidence for their own comjmrativcly cnTi'i- 
ble all(»tments. 



"In 1S45, the remains of Boone and Liswifr 
were brought by Kentucky, to the cemetcn' ir- 
sight of her Capitol, and thora interred. 
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But >;ratitu(le toonr atlvcntuFOUA fathers and 
mothers, us well ns duty to ourselves and pos- 
toritv, (lemaiids that we should maiutain and 



wise and virtuous, the moral virtues that dig- 
nify and the rational graces that most adoni 
our nature are the tests of merit and the only 



mprovc the hlessin^^s, physical,, social, and i jiassports to favor. Let us then be careful to 
.^ivil which we have inherited. The physical .imprint on the heartsof our children the chcor- 
improvcment of our State, great as it has been, ; ing rcpublieun tnith — 
is hut just begun. \yc must persevere in pru- u'^i^^ ^^^ i^ l,„t ^,,^ (iuina'n stamji, 

lent improvements h>r develojjmg our latent The man'a tiie d'ou'tl for all that." 

rcBourccs, facilitating our intercourse, incrcas- I ,, i.'i i • .1 i-i 1^1 1 1 1 

ing -jur ^,,..lntion. nujm.c..ti.it; our wcxifl.. , ^7"^' =''''!? '" "= CommonwcMtb i-hou ,1 
xna tlui.. still f«Kli..K to our lociT comfort* ati.l :;•-' «''''7 «'> '" "f ' « manner a* to cnah lo 
attrortious. i """" *" '*' "* l?""" """ useful citizens. This 




And must we not, as hitherto, resolutelv main-, '^ "'V; »^« rest of each and of all that every 
tain the union of the States, and, as indispen- *f ^ "^^^^^^ ''^^ acqiminted with the (elements of 
iable to that end, the snprcmacv of national .j!'? ^^f^^^^ "^f* *^°'* ''^ natural, moral, and po- 
wthority over national affairs?' Will Ken- M'^»^'»^ ^^•'^•»^^- 

tncky ever be guilty of the ^<uicidal act of: But of nil laws, that of tlic /I'-'fi/ is the most 
rupturing the vital N/<'//»iav artery which unites I ^iiprenie lunong men; and the fmger of (mkI 
»nr :i6 States, as one in blood and destiny? <■»*» ahmc cllectually inscribe that law on the 
One aufl all Kentuckians answer vn — NKVKR tablet (»f the mind. This is the only unfailing 
— Oiiio eclioes '"'w/vr.-^' — and **//f ivr"' is re- proji t>|" just and .secure democracy. Hut it is 
verbc rated from the Alleghany to tlic Uocky not the metaphysics of school>, nor the iMjlem- 
Mountains. ' lies of dogmatists, nor the belligerent the«do- 

Our characters and institutians c:»n be main- '/^^'^ *^'f sects, which exalt or save a State. It 
tainod only by tlie virtues that prrnhieed tlicm. i •** tbe religion of t/ir In art — pure, simple, and 
It is moral power that makes a State free j^*^d- like — that Christian iyZ/V/^w, whicli sub- 
(ind truly great. It is this to wl'.ich we are in- dues bad passions, eradicates virion-^ proi>cn- 
iebted for the «h)ry and pn)Si»erityorKentueky. I •cities, and infuses humility, .'cH-denial, and 
Do we intend to preserve and inerease tliose j^iniversal l>encvolence. This it is wiiirh e([ual- 
ttatinnjjj treasures? Tiien wv must preserve i^'^cs an<l renovates social man and eflcctu- 
and increase the stock of monil power left us | ally guards all his rights, person and j>o- 
by the generation we are suceeeding. Imlus- j litical. Wlicrever it i)rcvails, liberty and 
fr^, fiuUir spirit^ 'nih'U'ujnu'r^ xlmfi/iriti/ of man- < peace abound; whenever it is absent or is 
>f0;rs. r/ifiriti/. si/f'-tiriitifl^tnif/ sfirifU u/inilitifjivTii\^n^i'^vd by sce]iticism or hypocrisy, anarchy 
the elements of this (Conservative and enno-{and desjiotism must, sooner or later, be the 
filing jMiwer. And, instead t»fim]>rovement, is people's doom. 

there not danger of deterioration in all these i Couhl the whole pioneer band, living and 
[Mfticulars? We have more refinement, and I dead, now blees their own Kentucky l>y one 
luxury, and literature, but are we equal to j valedictory eouusel, they would, all with one 
3ur fathers ami mothers in the sound and I voice, say to her — **>Mucate your chiMren-- all 
itardy qualities that made Kentucky what she I — all — ami he. mn- to tmrh thtm r'njht, Ou this 
ifti lisen? Are there not general sy mi>tons of hangs the destiny of Kentucky, and, perhaps, 
[ifayflical degeneraey? May not the risintr gen- i that also of the American L'nion." 
sntion be the victims of a false |>ride and per- ' This last remnant of our sacre«l band of pi- 
licious cduration, alreaily tiMi prevalent? Wv ohihts and that also of our revolutionary sol- 
niiut correct the proce<lure. If wc «lesire the i diers and Statesmen is now, Avith trendding 
lionor, happiness, or health of our children, i 9tC]>s, descending the final slo]>e of their earthly 
the reputation of our State, or the ])reservation ! pilgrimage to sleep with the eompatriot friends 
3f its civil liberty, we must change our syMems I who have gone before them; and noon, very 
^fphyKical and moral education. Sound eon- > soon, not one will be left behind lo tell the 
iftitution, vigorous health, industrious habits, ! story of their eventful lives, <ir behold on 
pure and fixed moral priuci]>les, and thai sort j earrh the beautiful couutry blessed by their 
3f practical sagacity and rectitude which these! noble virtues and eommended to Heaven by 



produce, constitute the best of all human lega- 
Biei. Without these blessings ancestral 
irealth or honor will generally curse rather 



their dying prayers. But shall they ever die 
in the heart of Kentucky? When the laj>t of 
the ratriarch.s shall have returned to the dust, 



than bleu its unquaUified recipient With the I we may rear to their memory a towering pyrm- 
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institutions destined to liberate and exalt the 
human race. 

But our own Kentucky is, itself alone, a 
colossal tower of Gk>d's beueYolence and time's 
beneficence to man. Within three score years 
and ten — the short period allotted for all the 
works and enjojmente of a human being here 
below — this fair Commonwealth, now so bles- 
sed and distinguished, was a gloomy wilder- 
ness, the abode of wild beasts, and the hunt- 
ing ground and battle field of the still more 
ferocious red men of the west. Its fertile soil 
was unfurrowed by the plow, its gieantic for- 
est untouched by the axe of civilized man. 
Within all its limits wild nature's solitude 
was unblessed by the voice of reason, religion 
or law — unchcered by one spire to Heaven — 
by one hearth of domestic charity, or by the 
curling smoke of a solitary cottage. But, in 
the fullneHs of time, the red man was to be 
supplanted by the white — the scalping knife 
by the sword of Justice — the savage war cry 
by the church bells of christian temples — the 
panther and the buffaloc by domestic herds — 
and the wilderness was soon to bloom with all 
the beauty and fragrance of *• the rose of Sha- 
ron and lily of the valley." 

In 1774, the tide of civilization, moving 
westward from the Atlantic, approached the 
Alleghanies — the Anglo-Saxon race, destined 
to conquer and enlighten the earth, crossed the 
mountain barrier — and Finley, and Boone, and 
Harrod, and Logan, and Knox, and Whitley, 
and Kenton, hunters of Kentucky — came, and 
conquered. They brought with them the rifle, 
the axe, the plough, and THE BIBLE. And, 
thuH armed, this vanguard of their race led 
the forlorn hope of western civilization to vic- 
tory and to fortune. The Indians fell by their 
riflc.'i, the forest by their axes, and savage idols 
tumbled before Ood*s holv Book — until the 
current of population, roirmg on, wave by 
wave in rapid succession, soon made Ken- 
tucky a rich and powerful State — the first 
born of the Union of 1788, and now, even 
now, unsurpassed by physical blessings and 
moral power— already the mother of younger 
Commonwealths in the great Valley of the 
Mississippi, and, in many respects, a fit ex- 
emplar to the nations of the whole earth. 

The birth and legal maturity of fuch a Com- 
monwealth are surely worthy ef public com- 
memoration. As Kcntuckians, we should 
make periodical offerings of thanksgivings to 
God and of gratitude to our pioneer fathers 
nnd mothers for our enviable allotments in this 
age of light and in this land of liberty, plenty, 
and hope. Every naidlKi leaves, on its patn- 
way behind, some lasting memorial which it 
should never forget or neglect — some green 
spotK in the waste of the past, around which 
memory lingers with ennobling emotions. 
And to commemorate, with grateful hearts, 
great national events either glorious or bene- 
ficent, is a double offering on the altar of pa- 
triotism and the altar of God. Few incidents 
in the history of nations have been more use- 
ful or can be more memorable than that of the 
first settlement of Kentucky by our own race ; 



few have been more eventful — and not one ex- 
hibits more of romance or of thoM qualitiM 
and deeds deemed chivalrous and noble amoof 
men. And the adoption of Kentucky's or- 
ganic law and her aamission into the ledere- 
natioBal union ot Anglo- American States, coo- 
stitute an appropriate episode to the thrilling 
epic of her Herculean infancy. Our own in- 
terests, duty to the generations that shall suc- 
ceed us, and respect for the memoiy of oar 
illustrious predecessors — call KentockiiDs, 
one and all, to the conseeration of anoeci* 
sional day or days to the becoming celebntioa 
of those two most interesting events in oar 
local history. And let these Kcntuckiad»~ 
like the saturnalia of the Romans, the Pan- 
over of the Jews, and the Olympiads of the 
Greeks — be sacred seasons, wheu all of every 
rank and denomination, animated by the Mm* 
pervading sentiments and communing as eiie 
family, may refresh their patriotism, rsvire 
their civic virtues, and improye their sociil 
graces. 

This, my countrymen, is a monumental 
land. Modem, as it is, in authentic history, 
it is covered with monuments •f a remote an- 
tiquity-— memorials, not only of succestire 
generations of long extinct vegetables and an- 
imals whose transformed relics fill and fertil- 
ize the earth beneath us, but also of a race or 
races of men as far advanced perhaps in 
knowledge and the arts of social life as their 
contemporaries of Europe, Asia, or Afrisa; 
but of whose origin, history, or doom, no tra- 
dition remains. It contains monuments also 
of more reccLt races less oiyilixed, and hj 
whom the more ancient and enlightened in- 
habitants may have been exterminated or ab- 
sorbed, as Southern Europe once was. and 
perhaps about the same time, by wander- 
ing tribes of Northern barbarians. By its 
central position as the heart of North Araer- 
ica---its stupendous cliffs and labyrinths— its 
genial climate — its unsurpassed fertility— iu 
ph;^sical beauty and magnificence — its insti- 
tutions, its population, and its deeds-^Ood 
has made it an everlasting monument as en- 
during as its own mountains and far more in- 
teresting than the Towert and Pyramids of 
the old world. And may we, of this g&atn- 
tion, leave behind us memorials worthy of oar 
country and our age." 

Sites of large cities of the Cyclopean stvk; 
ruins of gigantic fortifications, temples, W 
cemeteries — perfect petrifactions of human be- 
ings of the Caucasian form, with the accc*- 
tomed habiliments of the civilized dead— all 
disinterred after a sleep of many centuries- 
prove, beyond dispute, that our continent vii 
once the theatre of a crowded populatioo ^^ 
semblinp, and probably equalling, the mort 
civilized of their cotemporaries or the trans- 
atlantic world. When and whence ikom 
buried and forgotten nationa cane to Ameha 
we have no clue fer determining with historic 
certainty. If, as may be probable, any cf 

them were superior to the Itzacans ^whecoi- 

grating probably from the Caspian sea, biiK 
^Mexico and Cusco-^ej may nave been Ov- 
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8. Phcpnicians, Phocians, or Etrus' 
af the J'elasgian race— or probablj 



the haud of civilization until tbc year 1767, 
when GEORGE WASHINGTON, afterwards 
I of which "nations naTlgaled the ! conimandcr-in chief and President of the 
itic Ocean, and the la&t of whom United States, visited the Eastern ])ortion of 

it, and under the pioclaniation <}f '63, made 
two survey's, chiefly within its limits, on 



ed settlements in the New England 
east twelve centuries ago. Modern 
i^hich discloses the history uf the 



3 Sandy, in the name of John Fry, the Colonel 
i ;of the regiment, of wliich, in the war of '53, 



. Tegetatiou and irrational animals ; ot me reg 

nds of years, is dumb as to our race, I he himself was Lieut. Colonel. These sur- 
here is no fossil fragment in any of veys, like evcrj'thing else attempted by Wash- 
Scations of the globe. Nor, whilst ington, were perfectly made and reported, so 
, beyond question, that this whole that every line and corner have been easily 
was once covered by an ocean of i identified. They were the first surveys ever 
M it intimate the origin, character, I made within the limit.>of our present state — 
of the more enlightened people whd and thus Washington was one of the first 
; after its cmerffence and long before '* hunters of Kentucky.*' Finley and others, 
eij of it by Cabot. of North Carolina, hav'ing in the same year of 

:ale is untold. Were it known, it ■ 1767, explored the best northern portions of 
ibtless be interesting and eventful. * the territory, and retunied with alluring ac- 
Kentucky may have been the busy, counts, Daniel 13one of the same state, the 
;* incidents and cata-strophes in the j Nimrod of the day, was induced to come and 
civil and social life, of which a Uc- jlook at it for himself in 17GU. He was so 
omer, and a Virgil mi^hthavc sung j charmed with the beauty and sublimity of its 
ortal melody It is laid that, when (landscape, the melody and fragrance of its 
r saw the hillocks supposed to con- 1 forests, and the variety and abundance of its 
K>nes of Achillis and ratroclus, he i wild game, as to linger in its solitudes, gcn- 
cavsc he too had not, like them, ajerally alone, for two years. In 1770, in es- 
canonise his name. 'caping from Indians who killed one of his 

Dt Kentucky, centuries back, have I brothers by his side on Boone's creek in the 
xhilles and Patroclu.s, and Hector, present edunty of Clarke, he lost his hunting 
m, and Troy — its Marathon, it^' knife, which was found in 18:22, and is now in 
ts Delphi, and its Parnassus — its | the historic cabinet at Washington city. In 
itt Solon, its Socrates, its Epami- 1 1773-4, several sur\'ey8 were made near** the 
A Them istocles, its Demosthenes — its > falls," and on Elkhom and the Kentucky 
friendships, its loves, and its human I river under the proclamation of 'G3. And, in 
lut of these no Homer sang, and all I the fall of the year 1774, James Harrod of 
csolation and oblivion. Whilst we | MonoMgehala, with about 60 others who were 
the niins of generations unknown, 
istory tells of Kentucky's past may 
c«^ in the narrow span of one cen- 



irior to the immigration of our an* 
«ntucky had been depopulated, and, 
with majestic fotests and luxuriant 
id become the hunting ground of va- 
HM of savages and the theatre of 
mflicts between them. And, from 
'cumstances, it derived its name — 
i«, in Indian dialect b<>ing, ** the 
bloody ground." Though embraced 



under James's grant of 1606, yet it 

claimed by France — both England 

CO claiming a great portion of North 



m " the battle poi^t," built some cabins 
where Harrodsburgh now stands, and returned 
home with the intention of removing? to them, 
which some of them did in the faU of 1775. 
Boone had come with his family as far as 
Holstein, was at Wataga in March 1775, and 
having there assisted in negotiating the con- 
tract whereby the Cherokees, who claimed all 
the territory south of the Kentucky river, sold 
to Colonel Henderson of North Carolina, their 
title thereto, he was employed by the pur- 
chaser to open the first Kentucky road — (from 
Cum))erland gap to tliat river,) which being 



ively within the chartered limits of | soon completed by blazing trees and calling 



the designated route a trace, he commenced, 
about the middle of April, 1775, the erection 
of a log fortification on the southern bank of 



by allegeoL prior discovery, which, I the riv*»r, at a place since called Boonsbo- 



j to the cimventional law of Chris 
^ave to a Christian nation dominion 
mchrist iiin country which it first dis- 
These conflicting claims of Eug- 
Franco not being adjusted until the 
176.'J, the uncertainty of title, the re- 
of the territory, anci the perils and 
8 incident to a colonization of it re- 
B exploration and settlement until 
t peace had been concluded. Some 
g Frenchmen, as well as Virginians, 
aioually had earlier glimpses of it, 
{glowing reports of ita fertility and 
But it remained unappropriated bj 



rough, and which was fini.>>hed in June of the 
same year. Thus it is almost certain that, 
whilst the first revolutionary guns were thun- 
dering on the 19th of April at Lexington, 
Massachusetts, in the cause of National In- 
dependence, the pioneer axe was resounding 
among |the cliffs of Kentucky in the work of 
rearing the first modern fortress for founding 
and guarding^ civilization in this Hesperian 
wilderness. The fortress being completed, 
Boone removed to it with his wife and daught- 
ers earljr in September, 1775. — These were the 
first civilized femalea who ventured to settle 
in Kentucky. Without the co-opention of the 
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I^eDtler ux, the settlement voald never hare 
been mtde. Womiii «u the guardim angel 
•f the ^ild sod pcrilaus forest. And never 
an euth. vai the poet's conception of her 
valao more petfecily eiimplified — for It wu 
here truly teen and felt that — 
"The world iraaead, the garden wuavild 
"And man thejlermit sigbed, till woman I. 

The anaiTerearj of the finit advent to Sen ' 
tuckj of Ckriatian woman, bj whom our I 

Slate hu eince been so aignally adorned and 
blensed. nhoald itself he commemorated with 
grateful hearts. She wa* the tutelar geniua 
of our settlemrots — she has been the foster 
mother of the domfcitic virtues which have 
hallowed onr hearthi and graced our Bocietj* 
— aiid she it was that fired the heart of Ken 
Inckj patriotiam and nerved the arm of Ken 
lucky chivalry. 

In ITTG many improvements were mad^ 
y to ultimate residence, 



and hom«f for aetOaments for tlienuelvea aal 
ch Id n h t came like piWima to a wiUa^ 
iiirt« el sde secure by their armsandlubi- 
Labi t to lof th«irliv«. Throogh po- 

1 d ble and perils thick, thoossjidi 

en indchildran, cami 



preparatory 



ctaracter as merely to identify the salected 
■pots as those intended for occupancy and 
cultivation.— Until the year 1717 all this cis 
montanian territory of Virginia was embraced 
in the county of Fincasllc, aod wa» virtually 
in a state of^nature. witliout any local iuHs 



was organiied nnd a court of Quarter SeseiouH 
was opened in March, at Harrodstiurgb, And 
of that Kentucky court of justice, Levi Todd 
was the first clerk. 

.4s the Kcvolutionary war was raging, and 
no law hod been paaiied for the appropriation 
of laud ou this side of the mountains, the set- 
tlement of this country did not increase very 
rapidly before the year 1779, when "the land 
law" was enscted. Having always asserted 
full dominion over alltbe territory within her 
chartered limit*, conceding to the savage oc- 
cupanltthe usufruct merely, Virginia dedared 
illegal android the purchase made by Col. 
Heoderson, and another alio by Col. Donald- 
Bon from the Six KstioES, of the territory 
north u! th« Kentucky river, all of which was 
claimed by those tribes. But. considering 
those purcbafies valid for the purpose of di- 
vesting the aboriginal title, our parent state 
claimed the abnolule right to the entire terri- 
toiT as a trust resulting to her from Uie ille- 
gal contracts, which were deemed void so far 
only ai they punrarted to vest beneficial in- 
ttrests in the iudividual purchasers who had 
made contracts with Indians in violation of a 
statute prohibiting all such purchases. Thus 
claiming the use ol the Isnd, as well as juris- 
diction over it, the Legislature, in 11TD, enact- 
ed a statute, commonly called '' the land law," 
authoriiing, in prescribed modes, individual 
appropriations of land in Kentucky, This 
beneficent enactment brought to the country, 
during ths fall and winter of that year, an 
"~ ;iampled tide ot imigiants, who, — ' " 
B all the comfOTta of thair nativ 



pDgal 



r native aoci*^ 



■s horses, cattle, and otber dooMi- 
ill moving onward along a lontlf 
u<l ho I la path to a wild and chea-lM 
ad Cb- your tjta back on that long pi» 
■ n f iss onaries in the caase of dril' 
a 1 bold the men on foot, with tkm 

jl 3 on their shoulder, driving ttei 
1 U 1 packhones— and the wnB« 
m u Ik jw thpaitson their heads, Mha 
V i eb Idren in thsir laps and otka 
hid n -V ng in baskets on hones faMmd 
he a I of others gnof before. See thca 
>n pfi a nghteipectingto be tnasaaenl 
1 I 3 s— behold them in the month d 
b thatevermemorable scasonotBt- 
1 i cold called "the hard wiala,' 
a 1 i, voorlhreemiles a day, frequestl; 
I f being frozen or killed by 4t 

U t 1 rws on the icy aod almost i» 

po. L>i a e and subslstine ooly on stiao' 
all wa e f Stale bread and meat: bulWi 
las Iv look at them at the destined fort.iw 
bap on thcevaofmeny Chriatmaa — whenn* 
Iv behear vwelcome of friendawhohadCMi 
bt;fure and cheered with fresh buffalo dM 
ami pjirchej com — th^ rejoice at their ddh- 
irancc, and resolve to be contented with lU 
lot" 

Thij is imvision of the iniBRination. fei 
but rh imperfect description oTllie pilgriiii|i 
ofiuy owTi fMher and muLhir, nod of unq 
olbera, who settled in Kentucky in Dectnlw. 
t779. Whiia, reatinefrom their journey. ikQ 
loekcil at thg cheerless homo of their chaCi, 
and reniembsrcd, with sigha, the kindred 
comforts left behind in the anaoj land of tUt 
youth — they were yetcoaaoled by truit ialkt 
martyr's Gotl, and animated by the rainbof tf 
hfi\iE >vliic)i gilded the dark firmanienc lixra- 
i'.v^ ,.\trili.' uiichincked cabins which somdr 
thclkred ^lii'lr heads. Blest be the inemcfy « 
ihi.' {^a1lin^.,hal band; bleat forever be tk 
liiiid L-ni](,bUid by their virtues and couseerMrf 
by tlieir blood; and blest be their children ti' 
their children's children, both in tbisliffw' 
tu that IQ come. 

The. land law provided — that ai: ptnM 
who had settled tbemselvea or others in dt 
countTy in good faith antecedently to tktIC 
of January, 1778. should be entitled to* 
acres including each settlement, at the price' 
JS.SU for each hundred acres; that all whs.ii 
like manner, had settled in villans shovUk 
eiiiiticd,c-jilectivcJy,to640 acres for IheirtiW 
and iDdividually to 400 acres each, at d( ; 
hinjG price of $B.50 for each hundred sM i 
that ^uch a.' had«ettled since the let of Jar 
nry. )77ti,>'hould be entitled to a pre-tn)f(i> | 
of idi) sciea, including each settloneal • 1 
pajirif fur each hundred acres £4<l in pq* I 
mourv. then equal toabout (40; thatnck* ' 
had, before Um IM of Januuj, 1778, ek«« 
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nil J vacant land marked it or built a house or 
m«dc anr other improvement on it, should be 
sntitled, for thn same price £40 per hundred* 
Lo a pre-emption of 1,000 acres for each im- 
[irovoment ; that, to every settlement right a 
pre-emptive rit^ht to an additional 1,000 acres. 
%t the ^ovcrnmoiit price of £-'10 in paper money 
!br each hundred acre^, .should be attached so 
M to adjoin the settlement survey ; and that, 
indepenucntly of any pre-emption claim* any 
(K*reon mijjht i)rociire a treasury warrant for 
inr quantity at the said State price, to be lo- 
:a{ed by his own direction. 

Settlement and village claims wore to be ad- 
usted bv commissioners appointed by Virginia, 
ivhosetfrst M-ssion was on the 13th o^October, 
1779, at Logan's Station, near the present vil- 
lage of Stanford, and whose first certificate of 
tiUc, dated the next day, wjw (granted to Isaac 
Shelby, (the first Oovorner of Kentucky) for a 
lettli'inent aud pre-emption of 1 ,100 acres, "for 
raising corn in 1 i iG" near the Knob Lick, about 
five miles south of Danville, where he. after- 
irards resided and died. 

The settlement of Kentucky was not the only 
aim of the land law of 1779. Unfortunately 
for the re|>e»e of the first settlers, Rovenu(> was 
Virginia's principal object. She issued war- 
ran t/« for niort? land than she had. and the best 
lands were covered by succe*Jsive appropria- 
tions. Tills was the fault of the law, which 
not only ]»ennitted each claimant tn make his 
jtwn entrv. but recjuired each location to bo 
tnadfi with so much procisiun as to enable sub- 
seflufiit lo<;utors to a)iprepriate, without colli- 
ilBi, tlie adjacent residuum. I'his lasr ])rovi- 
siiin was judicially constnied as requiring no- 
tori«-ty, actual or ])otential, in the locative calls, 
an identity between the entry, survey, and pa- 
tent. Unluckily, the courts decided also tnal 
an older grantee iniglit becompelh'd.by acourt 
of equity, to relinquish his legal title to a ju- 
nior claimant under the better entry ; and that 
a subsequent locator, whose entrv was con- 
Hlniciively certain and ffood, should be prefer- 
red to a prior l(K:atur who>e entry did not pos- 
iicsi»««. at its date, the prescril>ed notoriety or 
requisite' identity, even though the subsequent 
appro]»riator knew, or might by reasonable en - 
nuiry. have known, when he made his entry, 
tnat* he was encroaching on a prior appropri- 
ation. 

Those anomalous rules and doctrines ope- 
rated unjustly to individuals and injuriou«ly 
to the prosperity and peaon of Kuntudky. 
They produced vexatious and protracteil liti- 
^tion involving. f*>r many years, most of the 
original titles — and that litigation generally re- 
sulted lo the loss, and often the ruin of the 
eorlierappropriators, who had neither craft nor 
tljc foreNJght necessary for eluding the Icj'al net 
woven bv the avaricious or unskilful legistators, 
cunning' lawyers, ami metaphyi^ical courts. 
Many, perlmps most, of the advanced guard 
who rescued the country, were supplanted by 
Toracious speculators. 

Boone was one of the meat conspiouous of 
these victims. Of the many tracts of rich land 
for which he had obtaiuod titles, it is not ccr- 
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t&inly known that he wa.s permitted tohold i 
foot. Like Mtjscs ho led the pilgrim army— 
and, like him, ho saw but never enjoyed the 
promised land. 

The Indian tribes, who had claimed the 
territory as their own, denying the validity of 
the contracts purporting to cede their titles to 
Ilenderson and Donaldson, and many other 
tribes — of which the Shawanees were tlic 
most ferocious^-claiminsp it as common hunt- 
ing ground— these combined savages deter- 
mined to prevent the occupation of it by" the 
long knife," as they characterized the white 
men ; and by persevering massacres of the 
early immigrant* on their way to the country 
and lifter otliers had reached it, they endea- 
vored to nip the settlement in its bua. This 
savau^e crusade against civilization was prose- 
cuted in the settlements of Kentucky until 
after Clark's campaign in 1782, 'and on the 
borders of the Ohio, until Wayne's treaty at 
(irecnville, in 1795. Prior to the treaty of In- 
dei)endence in 1783, neither the confederation 
nor any of the States contributed any efficient 
aid to the Spartan baud of issolatca pioneers 
who encountered alone all the horrors of cx- 
tcnninating war with numerous tribes of sa- 
vages. ]n that bloody struggle even the 
children were soldiers and the women all he- 
roines. The husband, with his rifle, had to 
guard his wife whilst she milked their cow ; 
and the lonely mother with her children often 
defended their cabin against unsparing as- 
saults at ni^^ht. Day after day, and night after 
night, families were surprised and slaughtered 
-'-companies of immigrants massacred — sta- 
tions attackeil — luid bloixly battles fought — 
and captives taken and either rescued, or 
butchered, or burned at the stake. 

The horrid mas.sacres at Martin's and Ken- 
cheloc's Stations — 'the defeated camps,' where 
a large company of men, women, ana children, 
were nearly all .Slaughtered in their tents on the 
wilderness trace, in 1781, and where, in the 
darkness and chilling rain to which a fugi- 
tive mother had escaped undressed, a chUd 
was born whom many of us knew in man- 
h(H)d's prime ? — the assault on the cabin of 
.Mrs. Woods, near the Crab Orchard, in 1782 
— the Moody rencounter between an Indian 
who had forced an entrance, and her negro 
man — the attempts of other Indians to out 
down her d(X>r — their repulse by her pointing 
through a crack a gun barrel used as a poker, 
and her finally cutting off the Indian's hcsd 
with a broadiix, whilst he and her slave were 
lying together side by side fighting on the 
floor ; — tne capture oi Miss Calloway and 
Miss Uotme. at Botmsborough. 1776— the pur- 
suit by their parents, one of whom (Boons) 
subscribed an oath that he would rescue the 
children, if alive, or die in the eflbrt — ^the in 
stinctive sagacity of the captives in leaving 
shreds of their handkerchiefs and dresses as 
signals of their course and of the encouraging 
fact that they still lived — the anxiety m 
the pursuing fathers when, surreying the 
camp of the sleeping captors, they beheld 
their daughten lying arm in arm— t£e solioi- 
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tudu nf Ihosw chiMrcn vhcn, nhortl/ oClcnvardi 
Ihcj WW their fBibert iIiiiusgItcs hopeli-sH 

tirieuiHjn, tjvd to IrwB, faciiif; tomiLawKH up- 
iftcil t<i hloyllipm — auil lh« mutual joj of pa- 
raiilH and chilUrcn wb<^ii, at iLnC nwful nit>- 
ineut, a fire fmin frieudft who had folloircd iu 
the punutt dispersed Ibc iHiTaj^ niid rracuGd 
thi> captivGK who wi:rc Koon in uncli utiier's 
arms viieping with piouB joy for their i> 
doiitinl di-lirerniice: — The cnptuie of si 
KaiiUin, and )iiit rawue from ihc firv c^ the 



iDchi* 



d bocumc n Ivadrr ot Indiai 



, illuBtrntL-d 
Ntnmglh of nchuoIlKij a-iaociatioDs ; fur lii> ftod 
Kmtim liad pinjud together when liuy vurc 
boj», and. r«co|!nizing the familiar face just 
w the incendiarj was igniting lliefiiiicralpilfl 
of fiiL'pjtH, Up inBliQCtiT(jly uricii «iip ! — and 
the blovdy lioud wns slayod : — The ai lack bj 
more tlinu one bmidred Indians, nn Cnpt. 
UubbsI'H boat as it descended the Ohio with 
bin family — hit uhiralroii>i defence until the 
blood gii«huil nier (lie tup> of hia baota, and 
his siLcceMfiil reii.'^lJitivc even tliua. and Knal 
victory by TepeUijiK (he n.'sailanlH with liilleitt 
of w<Mid until, eiiinlnic in Kij^lit of Lime- 
Ktone, they upimed Iheir I'fliirts lu bmu'd with 
their csum'i and paddled oIT, Icariiii; tttv l 
bio iniiuigrBiit nnd !ii<< lilond-Hlaincd Imal 
float alone, a mimiiinrnt of TAlor uvrtr au 
paiicd: — The many caiitnreH of women at 
chlldKn;lhcbnrniii^ur infants or thQcniahiufr 
nf Ihoir hoadrt atfainnt trcvn in tlia prerancc trf 
their DHitheTb — Ibu dcl«nlio)i in fjLiagit bi>nd- 
•K«(if men, w<mii!n, and children for yearn— 
aild the bDrning of mmiy M Ibe lUlke, nrna' 
menird villi llic Kcali™ of their friendi :— 
Thcxe ware wum of tW K-cnes of piTil ( 
blond which cbaraclcriied the lirKl. setllain 
of Kentucky by oicr race 

DattlcH too were fuucht !u glnrioiitity aa 
(hoM nf ThttmiqiyLo Bn<rihc nramiiian HUU. 
Who doea not remember, with hoiient priile. 
the traditidiiH of tlio heroic defence of nooim- 
borough, and Harmdnhiirch, and cif Loi^n's 
BDdRrjaD'HSlaliali V And where ie the Wit 
Ibat doos not |;Idv with ndmirttioii ai the re- 
cital nf the romantic ineideiitK which niiriial- 
ilted thtae and matij otheni as meniiirahlG oc- 
casions in our Kbort but eTeulfnl biatory T 
One onlv may illnstrale Ibe nfiiiit of all of 
them, itcarly 4()0 Indians, Ij^inp coiict«led 
around Lngan'ti glnlio<u anrprisinl aad shut 
down one of its few defenifers who. at the 
dawn of day, hadpaued the jiuncheDD stock- 
ado in queat ef Ihe c*W9 — and then, with M- 
*age yells, they attacked the fort ; while 

Cring; their rifle balU like hail upon the 
ible fortress, the wounded mnu, between 
two Dtps, raised himself on his hands and 
knees, but, unable to stand, he could not es- 
cape. Col. Benjamin LoesB, ohserriug thti 
isiploring ecBDO, ricliLimbd " who will ifa and 
help our noundad fripnd !" I^veral made 
the attempt, but were driren back by the ene- 
my's balls ; at last Logan himselt noblr ran 
to hia relief and, lifting him on hia shotildeni. 



carried him ufslT in uutouchcd by ono of the 
himdredH of bulIetK aimed at their heads. 

'■ Estill's defuBt," near Mount sterling, ou 
the 3Uth of Slarcb. 1T6<S, was tks gliirioai v 
(H^aitrous. More skill and courage were ne- 
vi^r (liHpUyed on a battle lield than Capt. Es- 
till nitd his aijsociatcs (hat day cibibited sod 
dialed with the blood of all aud the liTcs J 
the leader nnd many of bis nioi>. Altbeiinw 
of that erer uivioorable battle, " Eiitill's Sta- 
tion" was occuiiied and to be defended oaly 
by women and children, and by inyownblbv. 
v-bii was then lying Ihero disabled by seranl 
w<iimds ruceiTed from Indiana a few days I*- 

And in " the Blue Lick defo&t," Au-pisttiK 
3I)lh, 17t<3, the cormorant of death fed greedili 
uii the flowLT of the first aeltlciiiont. On ihsi 
darkest of their (iloimiy days every seltler luU 
a friend, and noarlv efcryfaniily apron. And, 
on that bloody field, the n«blc CuU. Todd 
and Trigf, the' chiralrous Capt. HatIbd. and 
tbc (."alliuit aen of Boone, lay undiitingai^hed 
amnnK the promiacnous slain, alt soon Diaa- 
gli'il by devimrinfr wolves and vulturrs to u 
nut to be recuf-niieit by their friends. whal!itii« 
days aHor the liottlc, buried the (rngiiienl*, i 
Cuv of thiiir crumbling tiones, since coliiMtd 
liv Ihinrrountrynicn, now lie esposcd !• thp 
f rumcntK, in a cnutiiHed I'ila. on the Konmii it 
tlic lili>ak mid rocky plain where the hemr* 
fell. We muiint now imagine the irrief aod 
dropondence with which the mournfitl iniri- 
ligeiicc nf that day's catatitrophe corared ihf 
Innd. l^nl lliu survivor*, thimgh woTully hs- 
ri:.ivnl, were nut to be discimraiied or dis'inn 
Kil. Tliey wcKresotved never tu took backui 
fiuilicr ill tb«ir 6rHt and Inat reaolTc to con- 
<{ii''r Ibu wilderne.'iA »r die in the aiiemin. 
l^rui^l'K liod Htood by and sustained the noMt 
but foriurn blind — fur their cause waK hiii. On 
the btigroll of fbnt day'l re]>orted iilaia wen 
the iiRn)»>iofa few who'had, in fact, bucncap. 
turrd and, after surrivicg the ordeal of the 
[•niinllet, had liei'M permitted to live as *^ 
livt-it. Anions the>ie was an excellent hutbuid 
and fatfa«r, who witli oteren othar captive", 
bod Iwrn taken by a tribe painted black ti 
till! r^ignal of lortun: and dcnth to all. Tbt 
nlglit after the bnttlti, theav twelve priioncn 
WDieetripped and placed in & line on a lof- 
lie to whom we have Kiiecially nlhided bctnf 
at one eztremitv of the devoted row, Tbt 
cruel ca]>tora, then beginniii); at the olbr' 
end, (iUueh1erc<leleven,,'one by one; but wtM 
t,b«y cawc! to the ooly survivor, though tk<v 
raised hilD up also and drew (beir bloedj 
knivFS to blrikc under each uplifted ann.tlu* 
pausnl, and after a loug pov-wow. spared Iw 
lifi—why, he never knew. Fur about a vW 
lion? of hia friends, eiceutiot; hie fail^ 
vifi, doubted his death- Sbe. hopicE ania* 
>cu.on, still iuslhted that he lived ui 
would yet return tober, Wooed by anothd, 
.<hf , from time to time, pentponed the uuptislh 
declaring that cbe could not diveet hendf (/ 
tba belief that berhueband still lived, fi* 
eipuUulating frietdt finally auececdini is 
their dtDrta to atifle hw ■''"'mntft inan-*- 
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le reluctantly yielded, and the nuptial day I the House of Representatives, received the 
as tixcd. But, just before it dawned, the | fi rut £xocutive communication, read to them 
ack of a riilu wmt heard near her lonely • in Joint meeting; by the Oovcmor in person, in 
,biu — at the familiar sound, she leaped out, .i nut at iun of the practice^ of Wasliington, as 
ko a liberated fawn, ejaculating^ as she ' President of the United States. 
iniug — " that's John's fcfun I"' It was John's, U was perhaps lucky that Kentucky was 
m sure enough ; and, in an instant, she was | kept in a etate of pupilage and de]>endence 
ice more, in her lost husband's arms. Bur, 'until after the adoption of the Federal Con - 
.he years afterwards, that same husbaud fell jstitution. Her own constitution probably was 
, " St. Clair's defeat'* — aud the **ainc disnp- 1 much better than it would have been had she 
>iiited, but persevering, lover renewed his i adopted one l)eforG 178b. Her detached posi- 
lit — and at last the widow became his wife, jtion — the non-surrender of the Northwestern 
he scene of those romantic incidenU was posts, a<* stipuluted by the treaty of 1783, in 



ithiiL gunshot of my natal homestead ; and 
ith that noble wife and matron, I was my- 



consequence of which the Indians were insti- 
gated to persevering hostilities — the occlu- 



{If well acquainted. I sion by Spain of the Mississi]>pi river below 



Almost every spot of earth within the lini- 
$ ef our State has been consecrated by some 



the 31st degree of noth latitude — and a general, 
but unjust suspicion, that the federal govern- 



imantic adventure or personal tragedy ; and ment was inattentive, perhaps indifferent to 
ere I to speak of these remarkable iucidtMits . \Vost«in interests — had generated a spirit of 
'our early history unii I this day's .'*ctting 'distrust and disaffeclion which might possibly 
in, r could scaiToly have begun the moving I have b(?cn exasperated to the extrcmityof final 
le of Kentucky's first sctlleinent by tliose alienation had Kentucky, ns an independent 
hose blood siillllows through our own heaits. Estate, po«ses^ed the power to act .as she might 
he few facts we have briefly recited are but j have willed, before she was covered with the 
imples t*f countless oveni^. equally inrere>ting ' panoplv of the \ati(»ual Union of l7Sw. But 
id far above the power of adequate <lescrip- 1 rescued, eiihor by Virginia or her own good 
on by the ])en or tongue of num. ] sense, from the vortex of self-indopendence or 

But peril, privation and d«!ath, could neitln.r foreign alliance, she now >tands a Doric col- 
ctirpate the setilenient nor j)reveni its |>ro- : uinu in the American tenqde of Union. Al- 
re%s]vc increase. And. in 1 i<>3, two :iiihpi- {though, in fue.t, an int<.gral member of the 
ous evenls oocurrL-d — the treaty of |)eace with , Union not (juite as soon sis \'ermont,yot, as the 
ngland, ami the subdivision of K«!r,iucky 1 act of Congress pro>pectiveIy admitted her, 
luntv into the counties of Lincoln, rayetle, ; without, ({ualitication or nsiriction except as 
nd iTefferson, ai:d the organization of a Dis- to time, was the fir^t of the kind enacted by 
4ct conrt* with criuiinal as well a civil juris- 1 Congrc"<: , w(» claim f{)r our own native Com- 
iction. Of thai fir>>t local court of general nn^n wealth the honor of primogenitvR'. And 
irisdiction, Jwhn Floyd and Samuel McDt>w- 'may slie long continue to enjoy and deserve 
1 Were ili»; firii Judge^^, Jolm I^lay the fir.-t jher birthright, and Ik? the last to soil or 
Icrk, and Walker Daniel the first prooccui- surrender th»' blessed national motto of her 
ig atr(»rnev. its first, session was aL llarrods- own flag—" UN TTJiD. NVE STAXD— DI- 
urgh, March :ird, r,6:\ -, but it was jierma- : VIDKD, WE FALL" 



cntiy fixed al Danville by a contract with the 
lerk and Attorney (Jeneral. llie proprietors 
r llio land, who agr<'<'<l to erect, nf lo;;-. the 
ublic buildin<^s. 

As early as 1 lifl, thi> population had heciuiie 
9 confident of its capacity to govern and de- 
»nd itself, as to d^Jiirea separation from \'ir 
inia ; and in that year, a Convention was 
eld at Danville j^reparatory to the e>ita]ili*<l 



'I*he adoption of apolitical constitution, and 
such a c««iMituiion in the wild-* of Kentucky 
by the fnv will of a majority of it*» free inhab 
ilanis. was a novel and int*Testing spectacle. 
The first eonsiitution — the ])roduction princi- 
pally of (Jer»rgi' Nicholas — was a very good 
one — certainly fquaL if not superior, to anv 
oiher slati; C(»nstinition then existing. Ah it 
provided for another convention at the end of 



lent of an indopi'udent government, ihit a ^even yiar.-:, a new coustiiution wa<t adopted 
isaj^reement with the parent Slate as to the] in J7y9. Both consiituiions were alike—in 
nrms of separation, frustrated iIim object of : outline the same. The last is more poptdar 
bat and other successive conventions, and 



^ircinia having, in 17KI, assented on ]>re- 
eril>e<l terms ratified by a Convimtimi al Dan- 



in its provision for Ihc? election of Governor, 
and le.sH tm in themcKleof selecting sheriffs 
and clerks ; anil tlie first si^cured more stabil 



illu ill 1790, Congress pai»sed an act. Kebru- lily to the judiciary by prohibiting, like the 
iry the -Ith, 17!U, admitting Kentucky intn ■ feiicral constitution, any reduction (»f salary 
Jnion pro^l)cctiv^.•ly, on the first of June, | during the tenure of judicial otfice. There may 
79S. And, on the l!)tli of April. 17i)*J — the ilx* rea^ion to doubt wli"t her, allogither the last 
.nniversary of the battle of Lexington — the | is better than the fir»t. But the fundamental 
irat Oonslitutiou of Kentucky was .-idopted. law of Kentucky, aK it is, recognizes the car- 
ssac Shelby, the first (ji»vernor, arrived in dinal principles of the declaration of indejjeud- 



liezington (the 1enip<»rarys<'at of govrrnniunt; 
une tfie 4l1i, W.i'i, and a quorum of the Lcgis- 
ature, there conv<'ned on the r»th, having 
lected Alexander S. I>ullil President of tlio 
Icnate, and Robert Breckrinridgo iSpeakcr of 



euce of l7iG — distributes all political jKrirer 
among thiec co-(»rdinate departments of re- 
present at ivu magistracy — divides the legisla- 
tive council; intending onu branch to operatei 
when proper, as a check oa the pasaioB or in 
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considcratcuesi^ of the oUier — secures the dec- Ulirou^h tho constitutioDnl onlcaU and not hc- 
tive franchitie to all free, whit«, male citizens fore, its final jiidjLnnciit should he. deemed rhr 
twenty-one years old— aud provides a strong hijrhestuttftiuHldceviilenrc of ri^ht.andslionlil. 
anchorage of stability in prescribing, a?» Iho of course, tlion bo supreme. 7'f,is U tl,*- pm^- 
only lawful mode of revocation or alteration, :,.//;/r mifi thf end of the nitim fram*' aud '^n^ll 
such an one ok secures the dispassionate ezcr- 1/^^ cfir.rL-x, 




rfie wise men of antiquity aud even of mo- ^.^j^ „,_,„ „„ „r Rcntuckv Mould ontl.or;i,- 

?.^ili^r°'"iI!„T*'i, I"''"! f. "'rt^ZV liocntious..o...s and tend to«narcl.v, the met 
principles of safe, jubt, and practicable do- . , . , . ii- * i 

mocracy. Our SuitJ Constitution is an organ- y'^^j^^'''% despotism, a"^ ;l>e ultimate d«- 
ized milcl of those principles. The nltiinal4J ^/'^^^V-^'^ ^'^ dcniocTacy itscll. Let our pabl.r 

object of the entire structure was to secure *^*'."*'Vo"*"7 "! 4*-'^.^ ^^'*^ ?™*'**^'"^ ''^""^""" 
fundamental lights, not to the numerical ,„a- '•"^»^"^'"" '^"'1 ''\ ^^'C'*" ''tation.-^, and always ac: 
jority who, but seldom, if ever, can need such "P"" ^ comprcliensive and elcv»xtod c,.n.*iJm- 
extraneous support, but to the minority and; t»«»ii '»^ t'^^'j"" responsibility to the whole nm- 
each individual against the passions or in Istituciicy on whom their acts will 4»per»Ue, an! 
justice of the major party— to assure the i)re- 'to their deliberate judgments, and to Gc/.— 
dominance of reason over passion, knowledge l*md, as long us they shall thus fill their phirfs 
over Ignorance, and moral over brute force ; 'and disclmrge their duties, ami no lou;:cr. nu: 
to prevent a mischievous prevalence of ark of liberty may save us all fn>iii ever}" sinnu 
factious designs and of hasty and inconsiderate and every tlood. One of its best tcatnrcs U 
public opinion: in fine, to secure the bless- that whirh secures its own stability. \Vith«.m 
mgs of democracy, unalloyed with it^^curseiJ, 'this, it would not etioctually oi>erate as r. *u- 
by organizing political sovereignty in such a preine law; for, if the majority rould al-uli.-ii 
manner as to deprive each cii izen of so much or change it at pleasure, it woiibi be no hu'R- 
natural liberty as would be incousiatenl. with inviolable or fundjvniental than an art of ur-li- 
tln' practical supremacy of just and oipial narv legislation. Our fathers, wisi' and pru- 
laws, and, at the same time, secure to each, ,1^.,,^^ ^^-j.^^. ,„^t willing to tnist all their .>r..ur 
againstthegoverningparty,as much of natural rij,,,,, j,, jj^^ willof aimijoritv withontimi-Vin;' 





or the actual maiorily — unsanctioned l>v lue |.,' ^ ■ . i .,., ' «.i^ *•. .i i i . •■ 

*•, ,■ "^ "^ 1 *i • 4i * .1 4 ' the organic law moile for llieniselvei and t.ii.".r 

constitution or expressed (»therwisc than ihat .■*!** , ■ , . 

re(| 
ml 
zing 
great 

tion a degree of responsibility, 

and kuowleilge, which the constituent mass, rt>u»'| ii common centre, and alt.»-ether a.ii- 
und«r the most favorable circumstances, could ^titutlIIg. for all pnriH)sc9 common toall, on^^ 
never be expected to embwly. And in this pervading, comprehensive, supreme ComniuU- 
way they intended to make le^^islation the safe wealth. A confederation of independent ^«"V• 
work of' reason and deliberation, and not ilu* ercigns is not the union into which Kentudy 
monstrous offspring of the passions or incon-was admitted as a member. Her wiiim i> 
siderate emotions of an impatient or irrcspon- national to the extent of all iiationnl iuterc>Lt. 
sible multitude. Thus only can *'voxpopuli" and federal only so far as her owu UH'al intt- 
be '* WW dei.*' ! rests arc exclusively involved. She arrogaift 

Though complex in stniclure, yet, in its . no authority, as a State, to control right* i»r 
practicalo|)eration,ai'cording to its true theory, interests common to her c o -states, nor dov 
this constituticm exhibits an admirable sinipli- she admit the authoritv of any of them rn lie- 



city and rare wisdom. Aud its wonderful ])hi- 
losophy and beauty appear in this pervading 
characteristic — that, whilst it reeogni/.es theul- 



cidc for her on any right or interest of her?. 
As to all national conccnis, whether {onip 
or domestic^ — all things csiiontial to the nwia- 



timatc authority of the popular will, it intends tcnance of the harmony, justice and iiUejriiT 
that the representative functionaries jn each i of the Union, to its nationality and ultinmt.' 
department of sovereign power, and especially ' national supremacy — she had, by the art t- 
in two of them, shall, by faithfully acting iic- > becoming a party' to the Constitution of it 
cording to their own honest and enlightened ' United iitates, wisely surrcudcrcd all her**'^- 
judgments, arrest the tide of passion or ignor- 'ereignty to the conunon gevcrnmenr, institute-' 
ftnce until the constituent body shall have had for the sole punioso of prescrvint; that SAcn^i 



body 

sufficient time for thorongh investigation and 
dispasiionato conclusions, bat that, after the 
public mind shall haTe been thus distilled 



pur])090 of preserving that swnii 
Union by regulating and coiitmliing all tb»i 
great interests wldch uo uuu State could rega- 
iate or cuutrol comistcntly with the rigbti ^ 
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ihcn. It was iu the cuuife of that union that | sealed her patriotism with }icr richest blood, 
cntuckyhns oftenraiscd herarm niid shed her ' By tlic victory of Orleans, Kcntuckians glori- 
lood — and to preserve it in its purity uudiously coutrihuted to innuortiilizc Kentucky 
iginal dcsi;;n will she not, if ever iioceaisary, ; valor nnd their federal leader's u&dic — and by 
dll tlic hist drop that animates her patriotic j their gallant support of the lamented IlarriBon 
Bart? ** )>.«,'" is the response of thu>(C nodding - in the North-western camjiaigns of the last 
lomes. I^'ar, they mode him, too, President of the 

Such is the con»tltutiou and such arc tlie United States. IIoav mahv more I'reBidentM 
rinciples handed down to us by the generation I she may };ivc to tlic nation, from her own 
lat is gone or fast going away. The Fpirit^ ! l)O80m, time alone can disclose. Already two 
f tlie dead and the prayers of the yet living i of her M)ns are enrolled among thu distin- 
mjurc us to defend tliem. j guished few from whom Ihe a])proachiDg choice 

The power and value of our local constitu- is to be made; and she has many more who 



on have been severely tried; and never more 



arc qualified for the same di!>tiuctton. ily her 



gually than in the violent controversies about , principles, her conduct, and her high moral 
**new election'' of (Jovcnior in 1816-17 — i>owcr, Kentucky, though only fifty-ono years 
ad "relief " and "new court*' from 1822 to; old, has acquired an exalted and priceless 
J27 — each of which agitated our State almost character, and, having contributed to the pop- 
» c'lvW convulsion, and in both of which the ulatiou and strength of other and yoimger 
)bcj intelligence of the people finally pre- . Commonwealths, is now honored by the sig- 
nilcd over tlie earlier impulses of passion and I nificant title of "OLD KAINTUCK." Her 
ic promptings of partisan leaders, which, had ' blood is good. The richest of this noble 
icy not been checked in the first case by a • blood tiowed in the viens of our untitled pio- 
nn and lumest Senate, and in the last by a ! ncers, than whom a more heroic, hardy, and 
lire and enlightened judiciary, would, as | Inmest race of mm and women never gave 
Iniost all now admit, have trampled underthe j ))irth and fortune to any nation on earth. As 
fctiif an excited majority some of the most to this world's trash they were ix)or ouongh; 
nportant provisions of tbe organic law. Our j they hiul no bhizrmcd heraldy, and but little of 
enators and .Supreme Judges tbcn tirmly and ; scholastic lore. But they were blessed with 
obly performed the task allotted to them l)y | robust health, sound heads, and pure hearts — 
ic constitution, by faitlifully doing wbat their! practical sense, simple and industrious habits, 
cpartmeuts were organized to elfect. They j dauntless courage, social equality, virtuous 
id not follow the too eontugious example of j education, and habitual reverence for human 
lustrious demagogues by stitling their own ' and divine law. These were the elements of 
onscienci^s, prostituting tiieir own judgments, (our tirst social organizati<m and civil state, 
ad committing treason to the constitution and: Hetter never existed. AVhut a generation wa£ 
leir siatiims, in subservience to the passions j Kentucky's lir«itl Who couhl l)e so falsely 

proud as to be ashamed of such an aucestry? 



nd submission to the clamor of the unreiicct- 
ig multitude. They saved the constitution 



Who among us would pn*fer to tnice his pedi- 



ad commended the cause of constitutional jgrec to a nobler stocks To that primitive race 
emocrm'.y. Any other course by sucli fuuc- I — to that "rof/< out nf <In/ tjnninir' — are we iu- 

dttbtcd, not only for our present comforts, but 
for all those qualities which have most honor- 
ably distinguished the name of ''Kentuekian.** 
Let us never prove onr»(dves unworthy of our 
origin. 

Mnst of the ]»ilgrim band, wh«» made the 
first footstejjs of civilization (m our virgin soil, 
liave consecrated by their bones the land of 
tlieir choice. Many of them lived lonir 
enough to enjoy the first fruits of their toils — 
a few — but verv few — survivors vet linger 
here and there among us as ni(»numents of the 
memorable age that is past, and of the noble 
race that is almost gone. This rencrable 
group desen'es a passing tnbutc. 

SURVIVIN(J FATHKUS AND .MOTII- 
EKSOK KENTUCKY'S DAWN!— We sa- 
lute you us the honored relies of eventful 
days to our country and to us, which we, your 
IK)8tcrity, never saw. Vet spared by Provi- 
dence to commemorate the adventurcri of 
the hey-day of your youth, may you itill bo 
permitted to gleam forth, yet a little while 



.onaries must always tend to unhinge the 
onstitution — to ddstroy its stability — to per- 
ert its spirit — and finally, to subvert d«moc- 
acy itself. 

Our legislation has generally been consistent 
'ith our constitution and promotive of the 
nblic welfare. But the besetting sin of par- 
mi enactments, and of hasty, crude, and ex- 
cssivc legislation, has sometimes stained our 
sgislative histor}-; and in no class of crises 
lore frequently than that of Divorces of hus- 
and and wife, in whicli, since l>i05, but never 
eforc, our legislatures have, in many cases, 
ecmed to assume the judicial function granted 
xclusivcly to the judiciary by the most im]>or- 
itit provision of the constitution. 

But, nndor her State Constitution, essen- 
ially as it is, Kentucky has already grown to 

matured and distinguished Republic — nm- 
ared in Kuowlcdgc, in social organization, 
,iid in physical im])rovemont — and distiu- 
;iiished for lofty patriotism and eminent talents 
a peatHiand in war. Her ami never hesitated 
— hur voice never faltered in thu cause of con- 
titational liberty and uuion. !Shc liai often I longer, tho light of the generation now gone 
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before you, and also to Mess the children who 
may live after yoii. 

You feci this dav what none but vou can 
feel. You saw Kentucky in hernative wildnos?. 
You well remember the manifold difficulties 
vou met and overcame. You romcmbcr the 
friends you have lost and the cliildrcn you 
have buried. You now review the scenes of 
vour dark and bloodv davs — look around for 
the companions of your sutfcrin^s and triumphs 
and sigii that they arc gone and you alone 
here. But ycm live to reap the rich han'est 
sowed by vour sweat and vour blood. You l)e- 
liold Kentucky iis she is now before the middle 
of the. nineteenth ccnturj', and contrast her with 
what she was in the last t|uarter of the ei;»h- 
teenth. Full of rears and full of honor, vou 
bless God ft»r what you liavc been and all you 
have snlfererl and seen. May you still I>e per- 
mitted to live until vou can know that the 

• 

fruit-; t»f your lives will lon;r bless the country 
and tlie children vou will sotm leave hehind. 
And then, in tho li^'htofthat bright assurance, 
uiav each of vou, as vour last earthlv moment 
appnmc'hes, be able to say from your heart — 
''\ow l-onl Icttest thou thy servant depart in 
peace — for mine eyes have i>oim thy salva- 
tion.'' 

liut amon'T vou here is one — the lonelv 
trunk of four j^enerations — to whom the heart, 
i>f filial gratitufif^ and love must speak out one 
enjotion to-dav. W-nrrnhh -MulMnrnlMOTU- 

m 

VAU How often have we heanl from your ni:i- 
ternal lii)s the story of Kentucky's romantic 
birth— of '-thr h'.rit'u'inhr of '70''— »»f all the 
achievcnienti anil horrursof tliosc sou I -rending 
dayij? 

You have known this land in all iti 
phases. Y(»u have sutrered with those that 
suffen'd most, and symjMithised with those 
who have rejoiced in well-doing an<l the pn)S- 
peet before them. Y<ni have long survived 
the husband, who canie with y(m and stoo»l 
bv vou in vour gloc^micst, as well as vour 
brightest d.iys, ami has long sle]>t with buried 
chiMrcn tif your love. And now, the sole sur- 
vivor of a large circle c^f <:otcmporaneous kin- 
<lred and juvenile friends — a solitary stock of 
tlnn. /iitmlrni sJti.uis — with a mind scarcely im- 
paired, you yet linger with us on eartli only 
to thank rrovideneo for his bounties and pray 
for the prosperity of your tiockand the welfare 
of the land you helped to save and to bless. 
And when it shall, at lajst, be y<tur lot to 
exchange this (\iiiaau below for the better 
' \nuion above, may you, on the great day of 
days, at llie head of your long Ihio of posterity 
antl in presence of the ahsemljlcd universe, be 
able, witli holy joy, to announce the glad ti- 
dings — **llerc Lord arc we and all the children 
thou hasi ever given us.*' 

J?ut the ashes of manv <.'f the first settlers of 
Kentucky are scattered, my countrv-meu, in 
foreign lan<ls. And those of the first Hunter, 
who named many of her rivers aud creeks, lie 
imdiitmguished ou the banks of tho turbid) 



Missouri whither he had removed a? soon ■> 
Kentucky could stand alone, and where ho 
died in 1820, with his ritic by his side. 

Yet though our favored land is not honorfu 
as the repository of the eartli ly remain^ nf 
Daniel Boone, it was loved bv him to tbr» 
last.* After exploring the richest portion^ 
of the great west in the same vir^u 
state, he declared that, all in nU, thfr^ tr«< tti 
vnt* Ktnturky. That Kentucky, far mon- ad- 
vanced in improvement than even Bolid; 
couhl have anticipated, is now onrs. It «*»• 
given to us by our fathers to be enjoyed, ..r.'l 
improved, and transmitted to our children a* 
an abode of plenty and peace, liberty and li«:Jit. 

This is indeed a rich inheritance. A cliil-i 
of the ]*ev<dution — bum in the gluoni I'fa ilicn 
distant and bIr>ody wi Idem ess — onr IcIovpI 
Connnon wealth is even now an illnsirirr* 
monument of the wonderful pn>prefls of Aiat-r- 
iean civilization and <»f the hcueticeneo nf riiv 
American principles of human grivernmeiii. :'::■ 
OTth annivorsiiry of who«.e publie annonnie- 
ment to the world we this dav commenn:'^!* 
Look at hcrl — bright as tlie sun — beautifai a* 
tho morning — and hopeful a*: the '.ea^.'n?- 
ller laj) i> full — her arm strong — her lica'.' 
sound — eloijuent her lipa, and frn* ber hear;. 
Though young in years, she is old in wi<d: ti. 
and matured in all that dignities and adt«rcs • 
great State. Her policy, ber amis and bi-r 
cl«Kiuence, have sAvellcd the volume of Auior- 
i'-an renown; her soldiers, ami li«r orator? u:-' 
a«lniire<l in foreign lands; and ^be ha> a s^-:. 
whose eloquence, diplomacy and stateiuuiii- 
tfhip are known throughout the civil iyed wi.-riJ, 
an(l who has been pre-eminent ly distinguishf^l 
among the conscript fnthers «»f our own uaLm. 
Her faith, too, is asuntaniisliod as ber pniw^i*'- 
is undoubted; and now, when ostensible hiiuk- 
ruptcy and virtual repudiation of sulenin oVa- 
gations are but too fashionalilc amonir indivi:!- 
uals and States, Kentucky lias, ad she ought, 
stood limi on her integrity, and, Kentarki:i=- 
llke, her credit is full up to high-water mari. 

Yet, with all our blessings, there are »oiu: 
among us who complain of hard times. amU:- 
pear to be dissatisfied with our iself-doDUUj 
policy and the ]U'esent posture of our f«a 
affairs, l-ict them remember that the uni^^iiltfeO 
character of their State is every thiu-r: mJ 
that, without this, therc^ can be nothing liuthl} 
winch honorable men could enjov as tLf' 
would wish. And let them also contni«t thfi: 
condition, wliatevcr it nuiy be, with tlmt of iml' 
first settlers, and, when they rcniembcr ih*: 
these repined not in their peculiar desthnti* 
— even in the winter of ***79" — they will scrt- 
ly feel rebuked for their nnroflecti'ng insraii- 
tude to their noble predecessors and k k»ir: 
}V)vii!ence for their own comparativelv cr.rj- 
ble allotments. 



•In 184.'), the remains of Boone anilhi^irik 
were brought by Kentucky, to tlic cemcterr in 
Bight of her Capitol, and thori intemd. 
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ktituilc toonr adventurous fathcm and 
an well AS duty to ourselves and pos- 



ivi»e ami virtuous, tho moral virtues that dig- 
nify and the rational (;race3 that most adorn 
mand*^ that wc shunld maintain and j our nature arc the tPrtts of merit and t)ie only 
the l)lcssin;;s, physical, social, and passports to favor. Let uh thi'u he careful to 
;h we have inherited. The pliysical |impriuton the hearts (if our chihlren the cheor- 
icnt of our State, ^reat as it lias been, in;; republican tnith — 
t be^un. W« must persevere in pru- ! u'pi^p ^^^ ^^ l^^^ jl,c (^uina^j. stamp, 
xjvcmcntH lor duvelopmvc our latent xhc wm'a tlie ^'oji'J for all that." 

, facilitating our intercourse, increaf- ' ,, , ., , . , ,, ., , ,, 

^pulation, „„^.,.KMiti..j; our woaltl,. , ^''T'' . /^ '" '" """"""*''"'»'' "''"«'• 

itill mMitiR to our l..cal comforts uurl : ;^' o.Inca to.l m Fuch a maimer »,, to cnab c 

■ { them all to he ^ood and useful citizens. This 

»ur sanod duty to all the friends of is not hencvolencc mcrchs hut obvious policy. 
Id e.jn:.litv, deiuU livin-, or vet to be i ^" ^ ^'■*^^. ^'"^^' '\^'''\'' <^'^ majontv p,vern, 
fnaintain 'inviolate the 5uprinmcy of i^^*"^ *^^''** organization or cotlc of human 
tfspcciallv fniKbunentallaw-aiul, as I *^'* ^«^" secure the ri-hts of all or any un- 




t we not, as hitherto, rc5.,Iutolv main- '^ ^^'^ »iiterest ot each and of all that every 
:nion nf the States, and, as indii^pen. ""^ "^"'"^^^ ^'^" «t-'l»ft'n«ed with tlic elements of 
that cn.l. tho Mipreinarv of nnticMial .?!'? "f*^^^^ "^f^ -^"'^ "^ natural, moral, and po- 



..-. X,.. .'iipreini •••.!•• , 

over national atfairs?" Will Ken- *^'^"'"^ •'^^';^'"^*^- 
er bo "'uiltv of tiic suicidal art ofi But of all laws, that of the /if/i/ is the most 
; the vital SfV'/HiSf artery whicli unites •'*"pr<?"»c anion;: men; and the finp'r uf (jod 
tatc«, as one in blootl* and riestiny? i <->^ii aIoiic. etrcctually inscribe that law on the 
all Keninekian-i answer no — NKVEU I tablet i»f the mind. This is the (»nly nnfaiiin;; 
chocs *'/;rr. r.-^' — and *v»* /•<•;•" is re- 'I"*op of juet and secure democracy. J)ut it is 
d from the AIle;;hany to the Uoekyl'iot the metaphysics of sehool>, nor the ]M)lein- 
,s. ' ics of dojLcmatists. inir the bel lip-rent theoh)- 

aracter-sanil insiitntians cjmi be main- pes o( serts, Avhich exalt or save a State. It 
ly by the virinesthut ]>rodueed tlicni. ! >** the religion of //</ h"irl — pure, simple, and 
r'al power that makes a State free K^d-like — that Christnnt nlii/mi^ Avhieli suli- 
great. It is tliis to which we are in- 'dues bail passions, eradirates vicious projicn- 
rthcu'h»ryandi>n)spcrity of Kentucky, sitics, and infuseh humility, seh'-di'uial, and 
itcnd to jiroserve ami inenvnc tl'osc ; ""iversal benevolence. Thi«i it is whieh equal- 
trcaMires? Tlieii we must prc<crvc Ji'-cs and renovates soeial man and ellectu- 
asc the stock of moral ]Miwer left us ; ally piards all his ri;;hts, person and ik>- 
nenition we are sncccedin;;. /intfis- i litieal. Wherever it prevails, liberty and 
• fpirlf^ hiti//iifnnr^ aiinfitiriti/ nj' man- pi^'i^ct abound; whenever il is absent or is 
itif^ SI l/'-tlfnhtf^tf)ii/ .tnri'tii tipitiiitif^ iirv. mocked by see|)ticism or hypocrisy, anarehy 
•nts of tills conservative and enno-'ainl despotism must, sooner or later, be the 
■er. And. instcad«tf inipnnemeiit, is people's doom. 

dan;:«'r of deterioration in all these Could the whole jMoiiecr band, living; and 
At We have more retineincnt, and ; dead, now blcps their own Kentucky by one 
,nd literature, but aiv we e<{ual to » valedictory cttunscl, they would, all with tmc 
rs and motiiers in tho soninl and | voice, say to her — '*Kducate your children- - all 
alities that made Kentucky what she I — all — tnut hr sure to tutrh thtm ritflit. On this 
Arc tliTO not ^rcneral symptons of han^rs the destiny of Kentucky, and, perhaps, 
lc;^eneiac\ ; May not the risinj: jren- , that also of the American L'nioii." 
J the vieiiin«* of a false pride and per- ' This last remnant t»f our sacred band of jii- 
liication. alreadv too iirevalcnt^ We • onceri and that also of our revolutionarv sol- 
ectthe procedure. If we desire the 
ippiiiess, or health of our chiblreii. 
ition of our State, or the jireservation 



dier.4 and Statesmen is now, with trenibliii;; 
steps, descending the final slope of their cnrthly 
pil;;rimage to sleep with the conip.-itriiit friends 
I liberty, we niu«itchanp; our leyttems i who have jrone before them; and soon, very 
d and moral ediieation. Sound con- I S(M)n. not (me will be left behind t<i tell the 
ritcorous hcaltii, industrious habits, 'ptory of their eventful lives, or behfdil on 
fixeil moral principles, and that sfirt j carrli the beautiful country blc<sed by tiieir 
a1 sa^^acity anil rectitude which these: noble virtnen and commended to Jleaven bv 



.institute the be^tof all human lega- 
ithout these blessings ancestral 
r honor will K^nc rally curso rather 



their dyiii^ prayers, hut shall they ever dio 
in tlie heart of Kentucky/ When the last of 
tho ratriarchs shall have returned to the dust, 



ill unquallifted recipient. With the (we maj rear to their memory a towering pjra- 
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institutions destined to liberate and tzaltthe 
human race. 

But our own Kentucky is, itself alone, a 
colossal tower of Ood's beueYolence and time's 
beneficence to man. Within three score years 
and ten — ^the short period allotted for all the 
works and enjoyment of a human being here 
below — this fair Commonwealth, now so bles- 
sed and distinguished, was a gloomy wilder- 
ness, the abode of wild beasts, and the hunt- 
ing ground and battle field of the still more 
ferocious red men of the west. Its fertile soil 
was unfurrowed by the plow, its gigantic for- 
est untouched by the axe of civilized man. 
Within all it.s limits wild nature's solitude 
was unblessed by the voice of reason, religion 
or law — uncheered by one spire to Heaven — 
by one hearth of domestic charity, or by the 
curling smoke of a solitary cottage. But, in 
the fullness of time, the red man was to be 
supplanted by the white — the scalping knife 
by the sword of Justice — the savage war cry 
by the church bells of christian temples — the 
p anther and the buffaloc by domestic herds — 
and the wilderness was soon to bloom with all 
the beauty and fragrance of '* the rose of Sha- 
ron and lily of the valley." 

In 1774, the tide of civilization, moving 
westward from the Atlantic, approached the 
Allcghanies — the Anglo-Saxon race, destined 
to conquer and enlighten the earth, crossed the 
mountain barrier — and Finley, and Boone, and 
Harrod, and Logan, and Knox, and Whitley, 
and Kenton, hunters of Kentucky — came, and 
conquered. They brought with them the rifle, 
the axe, the plough, and THE BIBLE. And, 
thu() armed, tliis vanguard of their race led 
the forlorn liope of western civilization to vic- 
tory and to fortune. The Indians fell by their 
rifles, the forest by their axes, and savage idols 
tumbled before God's holv Book — until the 
current of population, rolling on, wave by 
wave in rapid suc<;cssion, soon made Ken- 
tucky a rich and powerful State — the first 
born of the Union of 1788, and now, even 
now, un8ur]iasscd by physical blessings and 
moral power— already the mother of younger 
Commonwealths in the great Valley of Uie 
Mississippi, and, in many respects, a fit ex- 
emplar to the nations of the whole earth. 

The birth and legal maturity of tuch a Com- 
monwealth are surely worthy of public com- 
memoration. As Kentuckians, we Khould 
make periodical offerings of thank.«givings to 
God and of gratitude to our pioneer fathers 
nnd mothers tor our enviable allotments in this 
age of light and in thla land of libort3r, plenty, 
and hope. Every nttliii leaves, on its path- 
way benind, some lasting memorial which it 
should never forget or neglect — some green 
spots in the waste of the past, around which 
memory lingers with ennobling emotions. 
And to commemorate, with grateful hearts, 
great national events either glorious or bene- 
ficent, is a double offering on the altar of pa- 
triotism and the altar of God. Few incidents 
in the history of nations have been more use- 
ful or can be more memorable than that of the 
first settlement of Kentucky b j our own race ; 



few have been more eventful — and not one ex- 
hibits more of romance or of those qualitiai 
and deeds deemed chivalrous and noble amonf 
men. And the adoption of Kentucky's or- 
ganic law and her aamission into the feder»- 
national union oi Anglo* American States, coo- 
stitute an appropriate episode to the thrilliag 
epic of her Herculean infancy. Our own in- 
terests, duty to the generations that shall suc- 
ceed us, and respect for the memory of our 
illustrious predecessors— call KentQckiiD$, 
one and all, to the consecration of an occa- 
sional day or days to the becoming celebration 
of those two most interesting events in our 
local history. And let these Kentuckiada— 
like the saturnalia of the Romans, the Paw- 
over of the Jews, and the Olympiads of the 
Greeks — ^be sacred seasons, wheit ^l of every 
rank and denomination, animated by the sami 
pervading sentiments and communing as one 
ramily, may refresh their patriotism, revire 
their civic virtues, and improve their social 
graces . 

This, my countrymen, is a monumental 
land. Modern, as it is, in authentic hist(^, 
it is covered with monuments ef a remote an- 
tiquity-—memorials, not only of successire 
generations of long extinct vegetables and an- 
imals whose transformed relics fill and fertil- 
ize the earth beneath us, but also of a race or 
races of men as far advanced pcrhapi^ in 
knowledge and the arts of social life as their 
contemporaries of Europe, Asia, or Afriea; 
but of whose origin, history, or doom, no tra- 
dition remains. It contains monuments aJso 
of more reccLt races less civilized, and by 
whom the more ancient and enlightened in- 
habitants may have been cxtenninatcd or ab- 
sorbed, as Southern Europe once was, and 
perhaps about the same time, by wander- 
ing tribes of Northern barbarians. By its 
central position as the heart of North Aincr- 
ica---itR stupendous cliffs and labyrinths— its 
genial climate — its unsurpassed fertility — ^its 
physical beauty and magnificence — its'insti- 
tutions, its population, and its deeds--God 
has made it an everlastinjj^ monument as en- 
during as its own mountains and far more in- 
teresting than the Towers and Pyramids of 
the old world. And may we, of tnis genera- 
tion, leave behind us memorials worthy of our 
country nnd our age. 

Sites of large cities of the Cyclopean slvle; 
ruins of gigantic fortifications, temples, and 
cemeteries — perfect petrifactions of human bfr 
ings of the Cauca.sian form, with the accus- 
tomed habiliment.^ of the civilized dead~«ll 
disinterred after a sleep of many centuries— 
prove, beyond dispute, that our continent wa» 
once the theatre of a crowded population ^^ 
scmbling, and probably equalling, the mo« 
civilized of their cotemporaries of the trans- 
atlantic world. When and whence ikcte 
buried and forgotten nations came to America 
we have no clue for determining with histcrk 
certainty. If, as may be probable, any d 
them were superior to the Itzacans— wheeau- 
grating probably from the Caspian sea, boiK 
^ Mexico and Cusco— they may nave been Gtf' 
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I, PhcDnicians, Phociaus, or Etnis' 
f the Pelasgian race— or probably 

of which nations narigatcd the 
tic Ocean, and the last of whom 
'd settlements in the Vew England 
■ast twelve centuries ago. Modern 
T^hich discloses the history of the 

Tegetation and irrational animals 
ids of years, is dumb as to our race, 
bere is no fossil fragment in any of 
cations of the globe. Nor, whilst 

beyond question, that this whole 
was once coycred by an ocean of 
H it intimate the origin, character, 
of the more enlightened people whe 

after its emergence and long before 
»ry of it by Cabot, 
lie is untold. Were it known, it 
btless be interesting and eventful. 
Kentucky may have been the busy 

incidents and catastrophes in the 
5ivil and social life, of which a He- 
jmer, and a Virgil mi^hthave sung 
3rtal melody It is said that, when 

aaw the hillocks supposed to con- 
ones of Achillis and Patroclus, he 
;aMBc he too had not, like them, a 
juionise his name. 
»t Kentucky, centuries back, have 
chillcs and Patroclus, and Hector, 
n, and Troy — its Marathon, its 
;• Delghi, and its Parnassus — its 
its Selou, its Socrates, its Epami- 

Themistocles, its Demosthenes — its 
riendbhips, its loves, and its human 
at of these no Homer san^, and all 
eolation and oblivion. Whilst we 
the mine of generations unknown, 
storjr tells of Kentucky's past may 
;e^ in the narrow s]9an of one ccn- 

rior to the immigration of our an- 
intucky had been depopulated, and, 
with majestie fotests and luxuriant 
d become the hunting ground of va- 
Ba of savages and the theatre of 
nflicts between them. And, from 
sumstances, it derived its name — 
I, in Indian dialect bi'ing, " the 
jloody ground." Though embraced 
vely within the chartered limits of 
inder James's grant of 1606, yet it 
claimed by France — both England 
:c claiming a great portion of North 
by alleged prior discovery, which, 

to the conventional law of Chris- 
ave to a Christian nation dominion 
nchristian country which it first dis- 
Thcse conflicting claims of Eug- 
France not being adjusted until the 
1763, the uncertainty of title, the re- 
of the territory, and the perils and 
I incident to "a colonization of it re- 
I exploration and settlement until 

peace had been concluded. Some 
; jPrenchmen, as well as Virginians, 
tionally had earlier glimpses of it, 
glowing reports of its futility and 
But it remained unappropriated bj 



the hand of civilization until the year 1767, 
when GEORGE WASHINGTON, afterwards 
commander-in chief and President of the 
United States, visited the Eastern portion of 
it, and under the pjoclamation of '63, made 
two sun-eys, chieny within its limits, on 
Sandy, in the name of John Frv, the Colonel 
of the regiment, of which, in the war of '53, 
he himself was Lieut. Colonel. These sur- 
veys, like everj'thing else attempted by Wash- 
ington, were perfectly made and reported, so 
that every line and corner have been easily 
identified. They were the first surveys ever 
made within the limits- of our present state — 
and thus Wa>hiugton was one of the first 
"hunters of Kentucky.*' Finley and others, 
of North Carolina, haVing in the same year of 
1767, explored^ the best northern portions of 
the territory, and returned with alluring ac- 
counts, Daniel Bone of the same state, the 
Nimrod of the day, was induced to come and 
look at it for himself in 17G1I. Ho was so 
charmed with the beauty and sublimity of its 
landscape, the melody and fragrance of its 
forests, and the variety and abundance of its 
wild game, as to linger in its solitudes, gen- 
erally alone, for two years. In 1770, in es- 
caping from Indians who killed one of his 
brothers by his side on Boone's creek in the 
present edunty of Clarke, he lost his hunting 
Icnife, which was found in 1822, and is now in 
the historic cabinet at Washington city. In 
1773-4, several surveys were made near *' the 
falls," and on Elkhom and the Kentucky 
river under the proclamation of '63. And, in 
the fall of the year 1774, Jamc^ Harrod of 
MonoMgchala, with about 60 others who were 
in "the battle poi^t," built some cabins 
where Harrodsburgh now stands, and returned 
home with the intention of removing to them, 
which some of them did in the fall of 1775. 
Boone had come with his family as far as 
Holstein, was at Wataga in March 1775, and 
having there assisted in negotiating the con- 
tract whereby the Cherokees, who claimed all 
the territory south of the Kentucky river, sold 
to Colonel Henderson of North Carolina, their 
title thereto, he was employed by the pur- 
chaser to open the first Kentucky road — (uom 
Cumberland gap to that river,) which being 
soon completed by blazing trees and calling 
the designated route a trace, he commenced, 
about the middle of April, 1775, the erection 
of a log fortification on the southern bank of 
the river, at a place since called Boonsbo- 
rough, and which was finished in June of the 
same year. Thus it is almost certain that, 
whilst the first revolutionary guns were thun- 
dering on the 19th of April at lA>xiueton, 
Massachusetts, in the cause of National In- 
dependence, the pioneer axe was resounding 
among |the cliffs of Kentucky in the work of 
rearing the first modern fortress for founding 
and guarding civilization in this Hesperian 
wildemcHS. The fortress being completed, 
Boone removed to it with his wife and daught- 
ers early in September, 1775. — Tbeic were the 
first civilized females who ventured to settle 
in Kentucky. Without the co-opermtion of the 
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'^BQtler SCI, the utUement vould nerer hare , uid homes for' wtUmiciiU for thcmMNm mil 
betn made. Woman «u the ^ardian angel i children here, came like pilgrimi to a vilder- 
•f the iritd and perilous foresL And neTer, i neaa t« be made eecara bj their anni and li»bi- 
on earth, wai the poet's conception of her , table b; the toil of their liTes. Through pri- 
value more pcrfecdy exemplified — for It «a* rationi incredible and peril* thick, thousand! 
here tralj Been and fait that — of man, women, and children, came in luectl- 

•' Th> world was aad, tho sarden »ai a wild, , sive caravans forming '".""""~.- .t~.™. J 
"And man theJIennit aighed, till ~™"-" humim Vwim™. hn™«. <-. 

The Innirersary of the first adrent to Ken- I ?"d, lio""!^ P'th ^ » »ild M,d"cheerU 
tuckyof Chrietiin woman, by whom our, '"^z Cast jonr e^e. Wk on that long pr> 
atat/has since been «, eignall/adoraed and ' =«?">" "J^'f!",",'"** '" ^ho «"«• ?/ ""If 
bleaaed, should iUelf he commemorated wilL ' """"■ ^^'^^ ,"". ""^ f, f""} ^.'^ "J"? 
grateful hearta. She was the tutelar geniua . '"""'?, «""' "" ^''l **"''!^"\ ^X'"^ 
If our seUleraente-sbe has been the fosUr 1 "■'' '"ff'PB p«khora,s-^d the wome». 
mother of the domtstic virlu« which havs : 'Pj?"*'^'"??!^?'''?"" M"" heads othe» 
hallowed our hearth* and graced our oocUtj ■ "^}J\S ""^ ='"!''"'' •" tbeir laps and othB 
-and ahe it w«a that fired^the heart of Ken- ' ?'"l?'!''.?r:i''B '■■ ^^^t* Zr "'^^^^'^ 
■uckT patriotism and nerved (be arm of Ken- ^"^'^^f ^'^/" ^"J ^^"'t ^ ^Z 
tnrliv rhi»trT encamped at night Expecting to be massacnJ 

incky chivalry. ^„ bj Inalans-baold Uem in the mnnlh rf 

In 17,6 manv improvemenU were made . Ueccmber.inthaleTermemorableseason of uc- 
preparatory to ultimate residence, and of such p„cedeiited cold caUfd "the hard winlw,' 
a character as merely to identify the selected travelling two orthreo miles a dsy, frequcnlli 
.pots as those intended for occupancy and j^ ^^g^, ^f ^^i^g f^,^ ^t killed \y li'. 
cultlvaCon.— UnUl the year 1777 all this cib- failing of horsM on the icy and almost iic- 
raonlaman temtoiy of ^ irginia was embraced pusibl,. trace, and aubsisLing only on stintri 
in the county of FincasUc, and was virtually allowances of stale bread and meat; but now, 
in a slate ol nature, without any local juns- [ggUj^ ig^ ,{ them at the doaUned fort, n«- 
prudence or organiied ndminntrallon of jus- bapsontheeva of meny dristraaa— whennn! 
tice. Bui the county of Kentucky, cotennin- , by thoheany welcome of frienda who had ei»i 
ouB wilh our state, having been established before and cheorod witi fresh buffalo iDttt 
aboutth«clo8eof*eyearl777,thcnewcoiinty and parched com— they rejoice at their deli»- 
— (B organiiediind a^courUfQaartCT Sessions erancc, and resolve to bt contented with theii 

of the in 



was the Grat clerk. 
As the Revolutionary war was raging, aud ' of my own father and mother, am 



imperfect deicription oTlhe pilgrimigi 



V had been passed for the appropriation others, who settled in Kentucky in I>eeembtr, 

of land on (his tide of the mountains, the set- 1779. When, resting from thairJoutneT. thty 

dement of this country did not increase very loeked at the chaerfesa home of tbeir chdcc, 

rapidly before the year 1779. when " the land and remembered, with sighs, the kindred uJ 

law" wai enacted. Having always asserted comforts left behind in the sunny lai ' "' - 

full dominion over all the territory within her youth — they were yet coaaoled by ti 

chartered limits, conceding to the savage oc- martyr's Uod, and animated by the rainbowof 
cu p an tJj the usufruct merely, Virginia declared ;hope which gilded the dark firmament lovtr 

illegal and void the purctiasu made by Col, ing over the uuchincked cabins which scaicdr 
Henderson, and another alsa by Col. Donald- 'sheltered their head*. Blest be the mcmoiy of 

son from the Six NalioLS, of the territory the patriarchal band; blest forever be th 

north uf tli* Kentucky river, all of which was land ennobled by their virtues and couaeciand 

claimed by those tribes. But. considering by their blood; aud blest betheirchildnn and 

tboae purchases valid for the purpose of dt- their children'a children, both in thia lifeild 

vesting the aboriginal title, our parent state in that to come. 

claimed the absolute right to the entire terri- The land law provided — that all penoH 

toiT OS a trust resulting to her from the illo- who had settled themselTes or others in ik 

gal contracts, which were deemed void so far country in good faith antecedenlly to the lf> 

only as they puiported to vest beneficial iu- of January, 1778, should bs eutitlcd to lit 

teresia in the individual purchasers who had acm including each settlement, at the priced 

made contracts with Indians in violation of a tS.SO for each hundred acres; that all wbo. is 

statute prohibiting all such purchases. Thus like manner, bad nettled in vilU^es shoaldtr 

claiming the nse of the land, as well as juris- entitled, collectively, to640acresfortheirt«Tt, 

diction over it, the Legislature, in 1779, enact- and iadividually to 400 acres each, at ih 

ed a Btatute, commonly called "the land law," same price of ^.50 for each hundred aciw 

authorizing, in prescribed modea, individual that such as had«eltled Fince the let of Jsis- 

appropriations of land in Kentucky, This ary, 17;8,should be entitled to a pre-empti* 

beneficent enactment brought to the country, of 400 acres, including each Beltlemeal <■ 

during the fall and winter of that year, an paying for each hundred acres £41J in pp« 
unexampled tide of Imigianla, who, exeban- jmonev, t])en equal to about $40; that sock * 

pug all the comfvla of tluir aatiT* weia^ had, Mfore the lat of Jftnuuf, 1778, eko* 
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ant land marked it or built a house or 
[J other improvement on it, should be 
, for tho same price lAO per hundred, 
i-emption of 1,000 acres for each im- 
•nt ; that, to every sf'ttlement right a 
tive right to an additional 1,000 acres, 
aTornmeut price of £-10 in paper money- 
hundred acres, sliould be attached so 
Join the settlement survey ; and that, 
uentlj of any pre-emption claim, any 
ni^ht procure a treasury warrant for 
ntity at the said State price, to be lo- 
' his own direction. 

ment and village claims were to be ad- 
f commissioners appointed by Virginia, 
rst seHsion was on the 13th o^ October, 
Logan's Station, near the present vll- 
Stanford, and whose first certificate of 
ted the next day. was granted to jHaac 
(the first riovcrner of Kentucky) for a 
nt and pre-emption of l.JOO acres, "for 
corn in 1776" near the Knob Lick, about 
es south of Danville, where he. after- 
ssidcd and <iied. 

ettlement of Kentucky was not the only 
he land law of 1779. Unfortunately 
■ep*se of tlie first settlers. Revenue was 
i'b ])rincipal object. She issued war- 
r more land than she had, and the best 
vere covered by successive appropria- 
This was the fault of the law, which 
^ ])ermitttt{l each claimant to make his 
try, but required each location to bo 
ith so much procision as to enable sub- 
locators to appropriate, without coUi- 
c adjacent residuum. This last provi- 
s judicially constnietl an requiring no- 
actual or potential, in the locative calls, 
tity between the entry, survey, and pa- 
fnluckily, the c<iurt8 decided aUo tliat 
• grantee might bo compelled, by a court 
:y, to relinquish his legal title to a ju- 
iimant under the b«jtter entry ; and that 

auent locator, whose entry was con- 
y certain and c^ood, shoulci be prefer- 
prior locator wnof«e entry did not pos- 
, its date, the j>rescribed notoriety or 
e identity, even though the subsequent 
•iator knew, or might by reasonable en - 
have known, when he made his entry, 
was encmaching on a prior appropri- 

a anomalous rules and doctrines ope- 
ujustly to individuals and injuriously 
prosperity and peace of KentucHcy. 
reduced vexatious and protracted liti- 
involving. ft>r many years, most of the 
1 titles — and that litigation generally re- 
to the loss, and often the ruin of the 
uppropriators, who had neither craft ner 
isight necessary for eluding the legal net 
by the avaricious or unskilful legislators,, 
g lawyers, and metaphysical courts, 
perhaps most, of the advanced guard 
8cued the country, were supplanted by 
>a8 speculators. 

,e was one of the mest conspiououi of 
ictims. Of the many tracts of rich land 
ich he bad obtained titles, it is not cer- 
36 



tainly known that he was permitted to hold ( 
foot. Like Moses he led the pilgrim amr 
and, like him, he saw but never enjoyed "the 
promised land. 

The Indian tribes, who had claimed the 
territory as tlieir own, denying the validity of 
the coutracts purportin^: to cede their titles to 
Henderson and Donaldson, and many ether 
tribes — of which the Shawanees were the 
most ferocious — claiming it as common hunt- 
ing ground— these combined savaj^ea deter- 
mined to prevent the occupation of it by " the 
long knife," as they characterized the white 
men ; and by persevering massacres of the 
early immigrants on their way to the country 
and after others had reached it, they endea- 
vored to nip the settlement in its bud. This 
savage crusade against civilization was prose- 
cuted in the settlements of Kentucky until 
after Clark's campaign in 1782, 'and on the 
borders of the Ohio, until Wayne's treaty at 
(Jreenville, in 1795. Prior to the treaty of In- 
dependence in 1783, neither the confederation 
nor any of the States contributed any efficient 
aid to the Spartan band of issolatea pioneers 
who encountered alone all the horrors of ex- 
tcnninating war with numerous tribes of sa- 
vages. In that bloi»dy struggle even the 
chudreu were soldiers aud the women all he- 
roines. The husband, with his rifle, had to 
guard his wife whilst she milke<i their cow ; 
aad the lonely mother with her children often 
defended their cabin against unsparing as- 
saults at night. Day after day, and night after 
night, famuics were surprised and slaughtered 
— companies of immigrants massacred — sta- 
tions attacked — and bloody battles fought — 
and captives taken and either rescu^, or 
butchered, or burned at the stake. 

The horrid massacres at Martin's and Ken- 
cheloe's Stations — 'the defeated camps,' where 
a large company of men, women, and children, 
were nearly all slaughtered in their tents on the 
wilderness trace, in 1781, and where, in the 
darkness aud chilling rain to which a fugi- 
tive mother had escaped undressed, a chud 
was born whom many of us knew in man» 
hood's prime : — the assault on the cabin of 
Mrs. Woods, near the Crab Orchard, in 1782 
— the bloody rencounter between au Indian 
who had forced an entrance, and her negro 
man — the attempts of other Indians to out 
down her door — their repulse by her pointing 
through a crack a gun barrel used as a poker, 
and her finally cutting off the Indian's head 
with a broadax, whilst he and her slave were 
lying together side by side fighting on the 
floor : — the capture ox Miss Calloway and 
Miss Boone, at Boonsborough, 1776 — the pur- 
suit by their parents, one of whom (Boone) 
subscribed an oath tliat he would rescue the 
children, if alive, or die in the eflTort — the in 
stinctive sagacity of the captives in leaving 
shreds of their handkerchiefs aud dresses as 
signals of their course and of the encouraging 
fact that they ntill lived — ^the anxiety Jt 
the pursuing fathers when, surveying the 
camp of the sleeping captors, they beheld 
their daughters lying arm in ann-4ne loliei- 
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ludo nf thoKa children vLon , shortlj' aClerwmlii 
llicy Bav their fsthen themselves hopelent 

Iirisoiiers, tic«l tii IrcRS, facing tianshawks up- 
iftcd to slay Ihi-ra — nail the mutual j/oj of pu- 
rents aod childrcu 'wLcii, at lliiU kirful nui- 
uitut, a &rc frum Mends nho had fcillowcd in 
Ihu punuit dispersud Ihc miTiijres tuid n-'Waed 
thu cajilivcs who wurc soon in rach olliefi 
iirnis urceping with piims joy for their provi- 
dential dclircriuce: — The capture nf Sinion 
Kaiilim, and bis naouefroin the fire of Ihc 
sakoby tliarciiVKado.Simnii Oirty.vhu, bal- 
ing his race. Iind biM:<iinc ii It'odtr of liidiaui, 
andtlinu^h more cruvl Ihnu aiiy ortbeiii, yol, 
in tUU iiislnnce. i11iiHtnit«d the triuni])luiiit 
stren|rth of KCboollKiy a; aociatiiuM ; Tor lie and 
Kraton bad played (o|{ether when they wore 
boys, and, recoKni^inK the familiar facr just 
■H the incendiary wa* i<;iiiting llie funeral pil« 
uf taggat*, lie intlinctivoly cried slop ', — and 
the bloudy hand van stayed :— The attack by 
more than one hundred Indians, nn Cape 
llubbal'a boat as it descended the Ohio with 
hi« family — his cliLTalroiiii dcfi^ce until the 
blood gushi.ll over ihti Uips of his baols. and 
his succeosfiil n-^tt^lauce even thua, aud liiial 
viclDiy by n>pellin|; the assailanis wilh liilletr 
of woud until, ciiminK in liii-ht nt Lime- 
ttoue, they ceased their tffoils lu Liuinl with 
their cbuoik and paddlml off. Ivavin^r the i.o- 
ble iniiuigrant and liis lilo<Hl-slaincd bnat lo 
float a)oti(), a miinuinoDt of valor never sur- 
paioMid : — The tuaiiy captiiroH of vnmen and 
childmi; Ihu biirnini;uf infaiiU nr tbccrushlng 
ef ibflir heads aiiainstlreehin the prescnvvi^ 
ibeir mirihrrs — iTii' dvlelition in Mvagv bnnd- 
af(e of in«n, wimu'n. and children for years— 
and Ihc bnrninf; of many M the litake, nnia- 
menlcd wiih llie scalps at ibi-ir fricndTt:— 
These weru Nunc of the rccnss nf jHTit and- 
blood xhieh cbaracUrixed the I'lrtt settlement 
hf Kentucky by ourracv- 

llaltlcH too 'were roui;ht as glorionslr lis 
those of TliennopyUe and the llraiiipian Hilla. 
Who lilies not remember, with honcsl pride, 
Iho Iradilionn of the heroic defence of floons. 
borough, aud HarnMUbuTch, and nf tio^n's 
and Dry an 's 81 al ion 1 And where is iheheait 
■bat docs nut glmv witli admiration al Ihc re- 
cital of the roniaulie incidents which si^nal- 
iMd these and many others as memorable oe- 
casions in our short but eventful histo.'y ? 
One onlv may illiislrale the spirit <^ all of 
Ihem. Nearly 4no Indians, tyinjc cuueesled 
arouuil Logan's Blalion, surprisiid and shot 
down one of its few derrnilers who. at the 
dawn of day, had passed the puncheen stock- 
ade in quest of Ilia caws — and then, with sa- 
vage yells, Ihcy attacked the fort ; while 
touring their rifle balls like hail upon the 
cmble fortress, tlic wouuded man, between 
two Urea, raised himself on his hands and 
knees, but, unable to stand, hi could not es- 
cape. Col. Benjamin Logaa. observing this 
imploring scene, exclsimeit " who will go aud 
halp our wounded friend t" Several made 
Ihaatlcmpl, but were driven back bylheenc- 
ny'a balls ; at last Logan himself noblv ran 
to hia rdiaf and, lifting him on hii aboulden. 



carried him wftir in untouched by one of the 
hundreds of bullets aimed at Ihi'ir Iicads- 

•■ Estill's defeat," ntnr Mcuntslerling. on 
The 2Ulh of March, 17^^. wus as glorious u 
d isnstroug. More ijtill and conrago were ae- 
vir displayed on a battle field than Capt. Ef- 
till and his aiisociates that day eiLibited and 
scaled with the blood of all aud the live< J 
the loader and many of his men. At the time 
of that ever memorable battle. •• Ei>till's Su- 
Limi" was occuriied and to be dvfcndeil only 
by women undchUdren.andliy luy ownlallui, 
trhriwBS then lying Ihcro disabled by sevaral 
vnunils ivceived from Indiana a few days be- 

And ill "the Blue Lick defeat," Auguslthe 
3Cllh. 17^2, the connoTTUitur death fodgrcedilv 
(in the flower of the lint scltlenicnt. On that 
darkest ut their gtuimy days CTpry Mailer W 
a friend, andnearlveiruryfamilTa prop. And, 
on that blooily field, the nehtc CnU. Todd 
anil Trigg, the chivalrous Capt. Uarlnn. and 
dio gallant son of Boone, lay uiidistinguishnl 
nnioriK the promluuoiis slain, all sonii man' 
g]nl by devouring wolves and vnlliirps sou, 
not lo Of rccugnizi'ii by (heir fritnds, wholhr«« 
,ia\x aflor the baMle. buried the fragments. 1 
fi-w nf thsir cninililiiig bones, siiict: collrclfll 
Ijv llicir counlrynion. now lie osposcil la thi* 
r[i.-u«nU, in a confnsnl pila, on Iheniiminitol 
llie bli'ak and rocky pl.iiii where (he lieroc' 
firll. We c-aniiot now imagine the grief aad 
dr.'pondvnue wilh whirl the moumfiil intv!- 
' "' " :lay'» cftlBHIToplie rovvred ibc 
urvifont. though wofully tr- 
io be discouraged or disnuv- 
ed. They wereresQlved ni-var to Unk bafki* 
fnnller ia their first and ln*l resolve lu coo- 
ijil>;r Ihf wilderni'.iis or die in Iha altemnt. 
Inrnd's (iiHl stood by and sniitained (he nsblc 
but forlorn band — for their canae was his. On 

,'d and, after surviving tho ordeal uf tit 
gDuiitlcl. had bei'U permittcil to live as cap- 
li vi'S. Among thcise was an excellent husbsn J 
and father, who witli eleven other captive, 
had Iwen taken by a irilw painli-d black a* 
iLe -ienal of torture and dcnih to all- Thi' 
night afler the l>altle, Ihesa twelve prisonen 
veis stripped and placed in a line on a log-' 
hv III whom we have K)iecially alluded beiai 
at one extrcniilv of the devoted row. The 
crnel captiiri, then beginning at Ihe otbrr 
end. slauglilered «lcven,;oiie by one; but vhefi 
Ihtfj caiuc to the only sorvivor, though thet 
raised him up oloo and drew their bbmlv 
keivps lo strike under each tiplilXed arm.llHT 
pauKed, and after a long pow-wuw, spared hu 
life — why, he never knew. For about a vssr 
uti^e of his friendii, excepting bis faitlfnl 
vift', doubled his dealh. She, hoping aesiQU 
ressuD, still insitted that he lived ud 
would yet return lo Lcr, Wooed by another. 
»:he, from lime to lima. rKKitponpd the uuptislv 
declaring that she could not divest herself >if 
i)is balief that her husband hiill lived. Hr 
tipolsulating frieadi finally succeeding in 
dLeir afforta to atiite her »ff^iiimaTB iDtHaOa 
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le reluctantly yielded, and the nuptial day 
fixed. But, just before it dawned, the 



the House of Representatives, received the 
fifnt Executive communication, read to them 



aek of a rifle was heard near her lonely ' in joint meeting by the Governor in person, in 
.bin — at the familiar Kound, she leaped out, | inuratiun of the practice of Washington, "" 
ko a liberated fawn, ejaculating as she President of the United States. 
»raug — •* that's John's gun I" It was John's It was perhaps lucky that Kentucky was 
in sure enough ; and, in an iuHtant, she was ki-pt in a ritato of ])upilage and depi^ndencc 
lee more, in her lost husband's arms. But. ; until nfier the adoption of the Federal Con- 



.ne Tears afterwards, that same husband fell 
"St. Clair's defeat" — ami the same disap- 



btitution. Her own constitution probably was 
much better than it would have been had she 



uDled, but perseverin|j, lover renewed his adopted one before 1788. Her detached posi- 
lit — and at last the widow became his wife, ition — the non-.surr 



he scene of those romantic incidents was 
iUiin gunshot of my natal homestead ; and 
ith that noble wife and matron, I was my- 
df well acquainted. 

Almost every spot of earth within tlie lim- 
} ff our State has been consecrated by some 
man tic adventure or personal tragedy ; and 
ere I to speak of theH«» remarkable incidents 



surrender of the Northwestern 
post»<, a** stipuluted by the treaty of 1783, in 
consequence of which the Indians were Insti- 
gated to persevering hostilities — the occlu- 
sion by Spain of the Mississippi river below 
the 31 St degree of noth latitude — and a general, 
but unjust susi>icion, that the federal govern- 
ment was inattentive, perhaps indifferent to 
Westoi n interests — had generated a spirit of 



'our early historv until this dav's setting distrust and dis.iflFeclion which might possibly 
in, I could scarcely have begun tlie moving | have Ik-oii exasperated to the extremityof final 
.le of Kentucky's tirsi settlement by those alienation had Kentucky, as an independent 
hose blood still flows throngh our own heaits. state, possessed the power to act as she might 
he fi'W facts we have brietiy recite«l anr but j have willed, before she was covered with the 
implei of counl less events equally interesting panoply (^1' the Xatioual Union of 178H. But 



nd far above tlie power of adiMjuato descrip- 
on by the pen or tongue of ui:in 



rescuoil. either by \'irginia or her own good 
sense, from the vortex of self-independence or 



But peril, privation and deatli. could neitlior .foreign alliance, slie iuav stands a Doric col- 
ctirpate the settlement nor |>revent its pro-iumn in the American temple of Union. Al- 
rMsivc increase. And. in 1/K3, two auspi- | though, in fart, an integral member of the 
.ous wents occurred — the treaty of peace with ; Union noi quite as H<)on jw Vennont.yet, oa the 
nglaud, and the :»ubdiviKion of Kenlucky lact of l'<»ngress j»ro>j)ec!ively admitted her, 
>unty into the counties of Lincoln, Fayette, .without qualification tir restriction except as 
nd Jefferson, ar.d the organization of a Uis- jto time, was the iirst of the kind enacted by 



4ct court* with criminal as well a civil juris- 1 Congreis- , we claim for our own native Com- 
iction. Of that first local court of general monwealth the honor of primog(^niti<n«. And 
irlsdictioii, J«Jin Floyd and Samuel MeDi>w- | may she long continue to enjoy and deserve 
,1 were tin; fir.it Judges, John May the lir.it . her birthright, and l»e the last to soil or 
lerk, uud Walker Daniel the first" prooccwt- surrender the blessi'd national motto of her 
ig attorney. Its first, session was at Harrods- own flai;— •* UNMTED, WK STAND— Dl- 
urgh, March 3rd, 1783; but it wasjicrma- 
ently fixed al Danville by a contract witit the 
lerk and Attorney (Ipn«?ral,the proi)rie!ors 
f the laud, who agreed lo erect, of lo;;-, the 
ublic buildin^'.^ 



VIDICD, WE FALL" 

The adoption of a political constitution, and 

such a constitution in the wilds of Kentucky 

by the fret; will of a majority of it.sfree inhab- 

.^..« » . . it'ants, was a novel antf inien'sting spectacle. 

As early as lit^l, the po])ulation had become The fir.<«r eonstitulion — the proiluction princi- 
confideiit of its capacity to govern and de- ]>ally i»f (Jeorge Nicholas — was a verygo«l 

one— eertainlv fqual, if not superior, to anv 



9 conndeiit oi iis capacity to gov 
3nd it«elf. an to tlesire a separation from Vir 
inia; and in that year, a Convention was 
dd at Danville preparatory to the establish- 



other state ConstMution tlien existing. As it 
provided for another con vent i<m at the end of 



jent of an independent government. But a seven years, a new cousiiiution was adopted 
tsai^reenieiit with the parent State as to the in 1799. Both constitutions were alike— in 
mns of separation, frustrated ihe object of ! outline tJic same. The last is more popular 
bkat ami other successive convenlions, and " . . ^ - 

Virginia having, in 17^1), assented on ]>re- 



in its provision for the election of Governor, 
and lesH so in the mixle of sc'lecting sheriffs 



eril>«<l terms ratified by a Ctinvention at Dan- ,and clerks : and tlie first st.'cured more stabil 
illc in 1790. (Jongrcss ^lassed an act, Febru- ity to the judiciary by prohibiting, like the 
ury the 4th, 17!U, admitting Kentucky iiitii federal constitution, any reduction of salary 
Jnion pr<ispectively, on the first of June, ^ - -» - i.- i- -i ^«-. tx 

792. And, on the lUth of April, 17.0:>--th« 



loniversary of the l»attle of liexington — ;he 
int Constitution of Kentucky wan adopted. 
Miac Shelby, tlic first Governor, arrivirrl in 
!iezington (tlie temporary s«'at of government) 
fuoe tlio 4t]i, 17!):}, and a quorum of thuLogis- 
ature, there convened on the 5th, having 
•lectcd Alexander S. Hull it President of the 
IcnKtCi and Robert Breckrinridgc Siwaker of 



during the tenure of judicial office. There may 
Im* reason to doubt wliether, ahogithcr the laat 
is better than the firbt. But the fundamental 
law of Kentucky, as it is, recognizes the car- 
dinal principles of the declaral ton of independ- 
ence of 177G — distributes all political ]Hrarer 
among thiee co-rtrdinale departinenls of re- 
presentative magistracy — divides the legisla- 
tive coancil; Inteudiug unu branch to operatet 
^ when proper, as a check on Uie paiisioa or in 
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considcrateucss of the other — secures the elec- j through the const itutioual onlcal, and not bc- 
tivc franchise to all free, white, male citizens ; tbro, its final jud^micnt should he denned t)ic 
twenty-one years old— and provides a strong hip;liestattaiutthlc evidence oi'rijrht.andshooW, 
aachorage of stability in prescribing, an tlie of course, tlieu be supreinc. '/7,/x /.« th* prin- 
only lawful mode of revocation or alteration, dph- and the uui of' th*: entire frnmr. and of'.iH 
sucn an one as secures the dispassionate exer- ' ;in f/<rr/-it. 

cise of reason by agreater number of citizens j xhis tlicorv, ifobscned in practii-o, will cx- 
than that which will ever vote on the grave i^it representktive dcmocracv; anv oth.T inn.*t 
question of a new convention. Kentucky ^,^.^^, a, Inthorto, prostitute and dejrni.le it. 
pioneers seem to have well undorstood--whal I ^^ ^^•n^jit^j^i,,,^ 1^.,^ gnardcd ftr more dem.- 
the wise men of antiquity and even of rno-j^^^^^i^ ^^^^^ ,,^^^^ ^^ Kcntuckv would uuthorii.. 
dern Europe never knew-the conservative l,j^^^^^;^^^^^^^, ^^^^, ^^^^ to'anarchv, tlie mo.-t 
principles of safe, just, and practicable de- ■ • i *■ j *i il- i 

mocraiy. Our Slute Constitutfon is an organ- , 'PP^e^^^vc despotism, and the ultimate den- 
ized miiel of those principles. The ultimate ^"^^".^" "f democracy itself. Let our publ.o 
object x)f the entire structure was to secure ' f"."^'^!^"^"^ «" ^'■^} *»»<^ true spirit .if our cor- 
fundamental lights not to the numerical ,na- ' ^titiitiou and of their stations, and ahvav> a.-t 
jority who, but seldom, if ever, eaii need such i "!>''" »^ comijrchensive and elevated consulrra- 
extraueous support, but to the minority and I ti''^^ "'' their responsibility to the whole cou- 
cach individual against the passions or in stitucucy on whom their acts will operatt*, .irni 
justice of the major party— to assure the pre- to their ilelibcrate judgments, and to ijoi'.— 
dominance of reason over passion, knowledge and, as long as they sliall thus fill their jilacts 
over ignorance, and moral over brute force ;'and discharge their duties, and no loiij»vr; our 
to prevent a mischievous prevalence of ark of liberty may save us all from evtn* stunn 
factious designs and of hasty and inconsiderate and every tl in >d. One of its best feature.? i? 
public opinion ; in fine, to secure the bless- that which secures its own stability. \Vitb«»u: 
ings of deintwracy, unalloyed with its curs-^is. j this, it would not ctreetually n]»onitc :ts a >u- 
by organizing political sovereignty in suchajprenie law; for, if the majoritv could ub«tl:.-l: 
manner a« to deprive each citizen of so much ur cliange it at pleasure, it would lie no iin-n- 
natural liberty as would be inconsistent, with inviolable or fundamental than an act nt\ir.li- 
the practical supremacy of just and equal „arv legislation. Our rather>, wise and jini- 
laws, and, at the same time, secure to each, ; j,,j„^ ^.j.^^. „ot willing to trust all their or our 



tiona degree of responsibility, deliberation,;^' republics, each revolving m its own orl-it 
and knowIeJge, which the constituent mass, round a common centre, and alto-ether coii- 
underthemost favorable circumfitauce**. could ^tituting, for all purpose* eoumicm to all, on.- 
never be expected to embody. And in this l'«n»iding, comi.rehensive, supreme Cominuii- 
waythey intended to make legislation the safe wealth. A confederation of indejicndcnt ?ov- 
work of reason and deliberation, and not the ereigns is not the union into wliich Kentuok% 
monstrous offspring of the passions or incon- ' was admitted as a member. Her union i» 
siderate emotions of an impatient or irrespon- national to the extent of all national inturc;C^. 
sible multitude. Thus only can **voxpopuli" and federal only so far as her own local inio- 
be " vox deiy -rests arc exclusively involved. »She amivrate? 

Though complex in structure, yet, in its I no authority, as a Stat<,',. ^> control right> <•: 
practical operation, according to its true theory, interests common to her co-states, nnr ibx" 
this constitution cxliihits an admirable sinipli- ishe admit the authority of any ot* them to ilf- 
city and rare wisdom. Audits woiulerful phi- cidc for her on any right or interest of hers. 



losophy and beauty appear in this pervading 
characteristic — that, whilst it recognizes the ul- 
timate authority of the popular will, it intends 



As to all national concerns, wliether foreijuij 
or domestic — all things essential to the iiiain- 
tenance of the hannony, justice and integrity 



that the representative functionaries jn each of the Union, to its nationality ami itltint.t:c 
department of sovereign power, and cs]>ceially naticmal suiiremncy — she had, by the lu-i v'^ 
in two of them, shall, by faithfully acting lu*- becoming a party to the CHnistiiuiion of tlu 
cording to their own lioncst and enlightened United States, wisely surrendered all hcri^jT- 



jadgments, arrest the tide of passion or ignor- creignty to the common gcvcrnmeut, in^titut^.! 
ancc until the constituent body shall have had |for the sole pur])oso of ]»rcserv-ing tliat saortJ 



sufficient time for thorough investigation and 
dispftsfionsto conclusions, but that, after the 
public mind shall have been thus dutiUed 



Union by regulating and crmt rolling all tli»(' 
great interests which no one State could rcga- 
iate or control consistently with the riglitt vf 
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It was in the caosc of that union that ! scaled her patriotism with her riclicst hlood. 
r has often raised her arm and shed her By the victory of Orleans, Kcntuekians glori- 
Bd to preHer\'C it in its purity andlously contributed to imniortiilizc Kentucky 
lesign will she not, if over necessary, | valor and their federal lea<ler'8 name — and by 
lost drop that animates her patriotic | tlieir gallant support of the lamented Xlarriaon 
Yen,-^ is the response of tliose nodding ; in the North-western campaigns of the last 

war, they made him, tuo, President of the 
United States. How many more Presidents 
she may give to die nation, from her own 
bosom, time ahmc can disclose. Already two 



8 the constitution and such are tlie 
8 handed down to us by the generation 
mc or fast going away. The spirits 



cad and the prayers of the yet living i of her sons are enrolled among the distin- 



18 to defend them. 
)wer and value of our local coiistitu- 
I been severely tried; and never more 
;han in the violent controversies about 
election-' of Governor in 1816-17 — 



guished few froiii whom the approaching choice 
is to be made; and she has many more wlio 
ore qualified for the same distinction. By her 
principles, her conduct, and her high moral 
i power, Kentucky, thou|^h only fifty-one years 
ief* and "new court*' from 1822 to | old, has acquired an exalted and priceless 
kch of which agitated our State almost j character, and, having contributed to the pop- 
sdnvulsion, and in both of which the ' ulation and strength of other and younger 
tolligcncc of the people finally pre- 1 Commonwealths, is now honored by the sig- 
•er the earlier impulses of passion and ; nilicant title of "OLD KAINTUCK." Her 
ptings of partisan leaders, which, had ' blood is good. The richest of tliis noble 
been checked in the first case by a blood flowed in the viens of our untitled pio- 
. honest Senate, and in the last by a ■ necrs, than whom a more heroic, hardy, and 

I enlightened judiciary, would, as I honest race of men and women never gave 

II now admit, have trampled under the | birth and fortune to any nation on earth. As 
n excited majority some of the most | to this worId*s trash they were poor enough; 
it provisions of the organic law. Our | they had no blazoned heraldy, and but little of 

and Supreme Judges then flnnly and i scholastic lore. But they were blessed with 
rformed the task allotted to tliem by robust health, sound heads, and pure hearts — 



Jtution, by faithfully doing what their 
ants were organized to ertcct. Tliey 
ollow the too contiigious example of 



practical sense, simple and industrious habits, 
dauntless courage, social equality, virtuous 
education, and habitual reverence for human 
18 demagogues by stifling their own and divine law. Thcsu were the elements of 
ces^ prostituting their own judgments^ our first social organization and civil state, 
nitting treastm to the constitution and Better never existed. What a generation was 
tions, in subservience to the passions Kentucky's first! Who could be so falsely 
nission to the clamor of the unreficct- proud as to be ashamed of such an ancestry? 
titude. They saved the constitution Who among us would prefer to trace his pedi- 
uncndcil the cause of constitutional grec to a nobler stock? To that primitive race 
cy. Any other course by such func- — to that ^*root out of drif rfroumP^ — are we in- 
must always tend to unhinge the dobted, net only for our present comforts, but 
ion — to destroy its stability — to per- for all those qualities whi<;h have most honor- 
spirit — and finally, to subvert d«moc- ably distinguished the name of '^Kcntuckian.'* 
:lf. Let us never prove oarsclves unworthy of our 

igialation has generally boen consistent origin. 




quontlv than that of Divorces of hus- „ -.7, u..* * r^ . i- 

^ 'r '- 1- I 10, wr I * ft fow — but verv few — sumvors vet hnirer 

1 wife, ni which, smco 180.% but never , _ 1*1." *. ^.TiT 

, ' . 1 , '. ' here and there among us as monuments of the 

mr legislatures have, in many cases, _, _ _^ui^ « •! * • * j c\i 11 

.. .1 ^ •.. r ■ iV «^*- -^ •^i memorable age that is past, and of t he noble 

to assume the judicialfunction granted ^ .,.. . • 1 •mi. n 

1 A ^1 • 1- • 1 *i * • race that is almost cone. This venerable 

ely to the judiciary by the most miiwr- ^ i« *». • * u * 

.^. r .1 :•»*-• group descries a passing tnhutc. 

rision of the constitution. hi r ^ *^ 

under her State Constitution, essen- SUKVIVING FATIIEKS AND MOTII- 

itis, Kentucky has already grown to ERS OK KENTUCKY'S DAWN!— We «a- 

"cd and distinguished Republic— rma- lute you as the honored relics of eventful 

L Knowledge, in social organisation, days to our country and to us, which we, your 

physical improvement — and distiu- posterity, never saw. Yet spared by IVovi- 

Tor loft}' ]>atriotism and eminent talents deneu to commemorate the adventurers of 

and in wnr. llerann never hesitated tlio hey-day of your youth, may you itill be 

>ico never faltered in tlic cause of con- .permitted to gleam forth, yet a little while 

a1 liberty and uuiou. bhe hM often longer^ the light of the generation now gone 
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before you, and also to bless the children who 
may live after you. 

You feel this day what none but you ean 
feel. You saw Kentucky in her native wildncM. 
Yon well remember the manifold difficulties 
you met and overcame. Yoa remember the 
friends von have lost and the children vou 
have buried. You now review the scenes of 
vour dark and bloodv davs — look around for 
the companions of your sutfcrin^^g and triumplis 
and sigh that they arc gone and you alone 
here. But you live to reap the rich harvest 
sowed bv vour sweat and vour blood. You be- 
hold Kentucky as she i^ now before the middle 
of the nineteenth century, and contrast her with 
what she was in the last quarter of the eigh- 
teenth. Full of roars and full of honor, vou 
bless (jod for what vou have been and all vou i 



Missouri whither he had removed an soon li 
Kentucky could stand alone, and where he 
died in 1820, with his ritle by hi.s side. 

Yet though our favored land is not honoreii 
as the repository of the earthly rcmoini of 
Daniel Boone, it was loved by him to th*' 
last.* After exploring the richest jjortions 
of the great west in the same virpiu 
state, he declared that, ali in all, th^rt vrts i^l 
one Kenturkt/. That Kentucky, far more ad- 
vanced in improvement than even Bwcc 
could have anticipated, is now ours. It Ta> 
given to us by our fathcn; to be enjoyed, at\>\ 
improved, aud transmitted to onr childnm a 
an abode of plenty and peace, liberty and liphi. 

Tliis is indeed a rich inheritAiice. A cliiU 
of the Jlcvolution — bom in the gloom of .1 ihen 
distant and bloodv wilderness — our bcli-vfil 



have sulFcred and seen. May you still be per- ' Commonwealth is even now au illustrious 



mitted to live until vou can kuow that the 

m 

fruits of your lives \nll long bless the country 
and the children vou Avill smm leave behind. 
And then, in the light of that bright assurance, 
mav cacli of vou, as vour last earthlv moment 



monument of the wonderful pro^rej=s of Aia«T- 
icaii civilization and of tlie bcneiicence nf tho 
-American principles of human governmrni. t:ii 
r»7tli anniversary of whose pul»lic jinnimv.oc- 
ment \n the world we tbi^ dav conimemoratr. 



approaches, be able to say from your heart — J^ook at herl — bright as the sun — beautiful .1* 



"Now Lord h-ttest tliou tliy servant depart in 
peace — for mine eves have scon thv salva- 
tion." 

But am<nig you here is one — the lonely 
trunk of four g<'ncratii.>ns — to whom the heart 
of lilial gratitudi* and love mnst speak out one 
emotion tt)-dav. I 'tnrrnhh' and ftrlori d MOTH- 
YaW. How often have wo heard from your ma- 
te ma I lips the story of Kentucky's romantic 
birth— of **thr hmf'winhr of '79*'— of all the 
achievements and horrors t)f those soul-rending 
drtvs? 

You ha^c known this land in all its 
phases. You have suffered M'ith those that 
>;itf}ered most, ami sympathised with those 
who have rejoiced in well-doing and the pr<»s- 
l>ect before them. You have long survived 
the husband, who came with you and stood 
by you in your gloomiest, as Avell as your 
brightest days, and has long slept with buried 
children of your love. And n«>w, the solo sur- 
vivor of a large circle of cotemiM>rancous kin- 
drc<l and juvenile friends — a solitary stock of 
thi-et hniidrnl sJiuota — with a mind scarcely im- 
paired, you yet linger with us on earth only 
to thank l*n)viden<'e for his bounties and pray 
for the prosperity of your flock and the welfare 
of the land you helped to save and to bless. 
And when it shall, at lai>t, lie your lot to 
exchange this Camwn below for the better 
< \iiuun\ above, may you, on the great day of 
days, at the head of your long lino of j>osterity 
and in presence of the assembled universe, be 
able, witli holy joy, to announce the glad ti- 
dings — "Here Lord arc we and all the children 
Ihon hast ever given us." 

But the ashes of many cif the first settlers of 
Kentucky arc scattered, my countrj'men, in 
foreign lands. And those of the first Hunter, 
who named many uf her rivers and creeks, lie 



•In 184r), the remains of Boone and Lis»iff 
were brought by Kentucky, to the cemeton' <a 
nndutiiisuished on the banks of the turbid) eight of her Capito], and thora intenvd. 



the morn in «; — and ho])eful as the seas>u>. 
Her lap is full — her ann strong — her heal 
HMunil — eloquent her lips, and //»*■ her hea.t. 
Though young in years, she is old in wisdi'ii. 
and niaturcd in all that dignifies aud adom'« i 
great State. Her i>olicy, her arms and In;: 
clr>([ucnce, liave swelled the volume of Amer- 
ican renown; Iier soldier?, aud her orators :.ri' 
admired in foreign lands; and 5 he Ilis a ^^t.. 
whose elocjuencc, diplomacy and state.«uia:i- 
ship are known throughout the civilized xiorll, 
and who has been pre-eminently <listingmrlic-i 
anjong the *'onscri[)t fathers of our own union. 
Her faith, ti>o, is asuntanii:i:h(;d as lier pruwc;''* 
is undoubted; and now, when ostensible bank- 
ruptcy and virtual repudiation of solemn o?jli- 
gaijons are but too fashionable iinioni' indirii!- 
uals and States, Kentucky has, x\s she ougl^i, 
stood fimi on her integrity, and, Kentucki^n- 
like, her credit is full up to high -water mark. 
Yet, with nil our blessings, there are sudk' 
am(mg us who complain of hard times, ami ap- 
pear to be dissatisfied with our scli-denyiiii: 
policy and the present posture of our loca.- 
affairs. I^-t them remember that the unsallieo 
character of their State is every thing: aiK 
that, without Mi'.*, there can be nothiui; e;irthlT 
which honorable men could enjoy i\» tLcj 
would wish. And let them also contn&ft tlic ir 
condition, wliatevcr it may be, with th.it of our 
first settlers, and, when they remember thi: 
these repined not in their i)eculiar desthotici: 
— even in the winter of "'71)" — they will sure- 
ly feel rebuked Ibr their unreflecting ingrati- 
tude to tlieir noble predecessors and a kino 
Pnmdencc for their own comparatively enTi*- 
hie allotments. 
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But gratitude to onr advcuturoiu fathers and 
others, as well as duty to ourselves and p<is- 



wisc and virtuous, the moral virtues that dig- 
nify and the rational (;^aces that most adoni 



ricy, dcnuinds tliat we .nliould maintain and our nature are the tests of merit and the only 
ipn)vo the blcs.sin;:s, physical, soeial, and passports to favor. Let u.s then he eareful to 
vil which we have inherited. The physical ■ imprint on the hearts ofourehihlren the cheor- 
iprovement of our State, jrreat as it has been, ing republican truth — 
hut ju*t liegun. We must persevere in pru- ^xhe rank is but the (iuina\^ stamp, 

mt improvementH for dcvelopmj? onr latent The man's the (nm^d for all that/' 

sources, facilitating^ our intercourse, incrcas- • „ i-n • i ^^ ,.i • 1 1 

g our ^>pulation, nut:mentin« our wealth, , l-^v*.^0' ;^J"1? lu the Commonwealth should 
Si thus still addiuK to our local comforts and ! ''' ^'l"7^'\ "» ^"{"'^ « manner as to enahle 
tractions. - * *^"^ *" *^ be good and useful citizens. This 




»e and all Kcntnckiuns answer un — NKVER 
-Ohio eclioes ^'rnrcr:'^ — and **/*r;vr'' is re- 
jrbe rated from the Allcj^hany to the Kocky 



ill afford the greatest securitv against the *''*^ »pu»rance and vices of tlie undisciplined 
>pular victB and pa«sirms whirli will atHict i P"?"" ^'"*" *'!^ ,*^'*'^' ''^ *'">' l>rii^»t'"f \vstem of 
e Commonwealth even in its best c^tatP. V"'\""?^ *^"^'«^'^'""*^"^ »"'*' '^""'•"»™<">"^ ^^ 
ntf must we not, as hitherto, rer..,lutclv main-;*' ^''^ "Uerest of each and ot all that every 
.in the union of the States, and, as indispen- *!"^ '"^"^"\'^ ^*'' acquainted with tlic elements of 
.blc tn that end, the supremacy of natir.nal , !'? "f^'^'?^ """f^ *"'*^ "^ natural, moral, and po- 
ithority over national alfairs? Will Kon- l"*"^""^ ^^'»^'"<^<^- 

icky ever be guilty of the suicidal act of! But of all laws, that of the /ifff/7 is the most 
iptiiring the vital >V*f/;ii.sr artery which unites I '^"preine among men; and the finger of God 
ir 20 States, as one in Idood and destiny? . «-un alone elfectually inscribe that law on the 

tablet of the mind. This is the only unfailing 
prop of just and secure democracy. Jlut it is 
not th<' metaphysics of schools, nor the iK»lcin- 
lountains. ics of tloginatists, nor the belligerent thcolo- 

Our chanictersainl institutians ciui be main- fjies of sects, which exalt or save a State. It 
,ine«l «.)nly by the virtues that produced tlicni. ' i^* the religion of (In Imirt — pure, simple, and 
; is moral ]»ower that makes a State free i?*"!" like — that ('hristiau /T////"«m, which sul»- 
id truly great. It is this to M-hij'h wc are in- 'dues bail ]»assions, eradicates vieioiis projten- 
•btcd for the gb»ry and j»rosjierily of Kentucky, cities, ami infuses humility, .*olf-dcnial, and 
o we intend to i)reserve ami increase those | »uu>orsal benevolence. This it is wiiieh e([nal- 
itional treasures? Then we must prcscr>c i'''<^s and renovates social man and cHecrtu- 
id imTcase the stock of moral jK>wer leftn»5|ftlly guards all his rights, i>erson and jk)- 
r tho gcnemtion we are succeeding. Iik/iis- | litical. Wherever it )ii'cvuils, liberty and 
y, imlilii' spirit^ iutci/itfrnrc, .siinphritt/ of mun- \ peace abound; whi'uever it is absent or i> 
'ritfrhnritt/,sfl/''iif'nntf,aiitls'iritt/nfuti/iti/,i\rc.u\ovkiid by scepticism or iiypocrisy, anandiy 
e clenir*nts of this conservative and eniio-jand des[M>tism must, sooner or later, be the 
ing power. An<l. instead of improvement, is ' people's doom. 
ore not danger of di^terioration in all these (.ould the whole pioneer band, living and 



irtienlars? We have more refinement, and 



dead, now blcps their own Kentuckv by one 



xury. and literature, but are we e^ual to valedictory counsel, they would, all with one 
ir fathers and mothers in the sound and i voice, say to her — ^^iMucate your children- -all 
ardy qualities that uiailc Kentucky what she i — all — tnul he sure to Uavh them rhiht. ()u this 
kl been? Are there not general sym]»t(ms of hangs the «lestiiiy of Kentucky, and, perhaps, 
iTsieal degeneracv? May not the rising gen- I that also of the American L'nion.'' 
ation be the victims <if a false pride and per- ' This last remnant of our sacred band of pi- 
eious education, already t<N) prevalent? We oncers and that also of our revolntionarv sol- 
ost correct the proce*lnre. If wo desire the j diers and Statesmen is now, with trembling 
>nor, ha|)piness, or health of our children. ■ steps, descending tlie final shqie of their carthly 
e reputation of our State, or the preservation pilgrimage to sleep with the compatriot friends 
its civil liberty, we must change our systems 'who have gone before tliem; and siion, verv 



'physical and moral education. Sound con 
itntion, vigorous health, industrious habits, 
ire and tixed moral jirinciides, and thai sort 
practical sagacity and rectitude which these 
odnee, constitute the }>estof all human lega- 
B8. Without these blessings ancestral 
mIUi or honor will generally curso rather 



soon, not one will be left behind to tell the 
story of their eventful lives, or behold on 
earth the beautiful country blctsed by their 
noble virtues and commended to Heaven by 
their dying ])rayers. hut shall they ever die 
in the heart of Kentucky? When tiie last of 
the Patriarchs shall have rctunicd tt) the dust, 



ui bleu its unqoallified recipieut. With the [we may rear to their memory a towering pjra- 
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mill of furtii, nil whixe lofty Raramit tlic B 
IJaiflp mny Iniilil jls nit^t iin'l liatrh liircia «r 
liberty fur an^r — luiiltluilninji'stienmiiKilcum, 
IHiinti'iiK l<> tliu tkivf, niav, 4;«ntarii-!i hence, 
snblimi-lT ittanil alonn ilie liiMorii^ iiiouDmeiit 
u[ uur liisniic ojK itiiil lii'Rifr nee. Bat u it 
niit ilau tu tliv iiicmury i>f the pout, m w«i1 as 
to tlie enjnjnienE of th<! pTcuvnt and tiia hnjH.'ti 
of ttiv fature, tu iiiKiuiluu uar iivrii wunilcrTul 
ui^rc by otbtTmiil UKirr literal memurinU wfaieli 
nrny nttcst. to imm-ciliii^ ):i'ucnitioiiii, inir 
litlo tu the trmtilnde nf uur pustcrily aail 
kinrif Ik it n'lt our duljr t» miT fatlicra, aad 
tu iiiinielro, tuid tu uur rliitdren, luid ti> kll 
niaiikiiiil, tu iirvMTvc inviulnte ami Irapruvc 
lbs rifli deiHMl of uK>t>l niid iiolilieai tnitli 
and uf iniiiul niut iiuliticnl urf^aiiizntiim left 
witli IIS in tnuit fur uurrclves uiiil our fDllmr 
ineu uf ei-er; clinic ■ii<l tif crery ■ucrecdiii); 
aget Ami can this Focrcil duty lie perfunned 
ffilluul iiiaiutiiiiiiiiK the priiiciiiles und prKli- 
i-iii); the fulf-denyinu virtues of our |;{uriuuB 
»)k'. And run wu tofulj Inuiimiit the blcuii^ - 
uf rivil and rclletnuii liberlv tu uur children ■ 
oninucnd orf-Hninnl demncracy to niaiikiml 
milc^<, liy foilbful illarijilinc und TMiuiitir 
teurhiii);. pliyi>li-al. iiinral und |i>dilifal, wc 
trtdn tt|> tlioi'i! rbildreti In hahttE' "f truth, in- 
duKtry. und mumlitW If PiK'UvlHdexiiii^ d»- 
ri I dim- Id- lu'^krleil, ur iiarentBl iiulliuritT Ik 
jiLTTcrtiiMirfalMiiri'lfiirmiftalMn inrluliiOiMi 
will not thp Ie(»i-y iiT si-lf-p>v<mm.'iil prove n 
riino rnlhi-T limn n McM>inft tu thu uuwi>rthi 
rei'iliii-nt'i tu whom wo an* ni anxtiitt* tu be- 
i|ne>tli it! i^hiinld we nut. tlicrufure. exalt 
uur tiwii n;:r and |>ri>Te uurselTr:! wunhy of 
the nuinifold blosiu'.'K we cnjur liy i-uttiialln;' 
and exemidilVint: nil the xoriai and rivie Tir- 
tneii <»f truth. tcni|ieTauro, huliutry, jutlin, 
tmhlk ipirit, |iarcntnl liili-lity. and Kubuiissinn 
to the law* of unr i-uuntry und of O'lAt And. 
wbilnl wr Rhiinld ever luaiiitain the inle|;Tily 
and nahiliiy uf our iiiMitntiim*. hIiuuM wc n»i 
|iriidentlr n-|uiir. rectify and iuiiinne itipiii fit 
far as a'wi:ii' ex|icrieilcc luay Khuw that thcii 
irrcai enl tviinireK mmlili.'ntrun anil iiiiimivc" 
iiientf Witixint nu'h (m-afumul infiisiuiiii iil 
iH'w (d«iupnto uf eimwrTBlive vitality thej 
iniKlit, in lime, eitlicr (>x|>liHte cir e^iiire rniir 
detay. But if. Ar;i—Vtkr, Ihcy ever rciiuin 
reiiovntiun »r rrjuiir, let them, .liv|i<-like, sCil] 
retHiu their <iriKiiin1 iiUntity: fur the elHrncy 
unrnwnruiidniiicutul lawn d«|HMid<uu mn'iDuj 
at laRt. We nil kiuiw liuwwrluve thuaueie 
uuk that rficltcreduHT infancy.ur the ultl armml 
cliair that riH-tcil uur mnther. Xur 
uiiniindfiil of the fnct thni we feclni< 
nti<>n fur tlic work uf "ut fnthen than fur tliiit 
uf unr uwn bandti fur we Kee diu1jrexonipll.fi- 
eutionii uf ilie laiin aiihonnni — "ritrni rxt-itH- 
fltw, rn'riifiuM iVnriiHi'.'' And what is it, «; 
mueh an antiiiuity mhI hiwturic j-'l'irv, tlint hiii;. 
fu lull); and :iuwundtrfully. sceuivil tlic tta- 
biUtj and fupremauy uf the "M tiiiiilm c)f Eng- 
land irhieh i-uMtitule all tliat \t ralle<1 thf 
British Con«tinnEiffiT 



But the most Rlorious and cndurinc munu- 
cnt which can rli^tin^uish ovt n^c uf i^iijoj. 
iiii'nt and pence i> thnt whieh should l<'<ilify 
Ihnt we Iiavc licrn ftuthfnl ii> uur children nud 
them lit, in hudy, ui lialdtude. ni«I in 
mind, fur the enjuymciits and the work> >•! 
rivil lihetly that await their ciilninec un (be 
ftreni thvatcT whieh we niii.-t rmiia leave. 

Thus, and only thus, mny we, of thii< "leniir- 
ktiiin, evince uur p^titude tu thiisc lif ou 
iiuntrynien whu luivo guiic ticfure iifi, and ft- 
'lire the (.TBlefiil rcmemliraucc uf thrjM; wlm 
iliall eoincuticr ui>. Thu« Keniurkymay ibi- 
riinrce the duties uf her ienitirity*and'l->rftl 
|Ki»iliuii in (liiH K"'Bt valley, nnil idiuw, f kr 
yuuu);er sislem (if the west, the iiiily [luihwa) 
II latc lilierty ur rciiuwn. Antl thu?. inn. in 
he nltinuitc and murei artccndeticy id thi< 
rallcy of liupc that may he dc!>titied' tu leach 
lie wurld, rtie may lie imitniinciilal in the it- 
demptiun and regcueratien uf mankind. All 
this we ini|;ht. pcthapn, aueoiniiiivh; — all tbif, 
therefore, wc sliuuld attempt. Who Liiu't 
we miKht iiut m.ike Kentucky, nturallv 
jHdiiieulIy, (OS well as physically.) the 
t uf uur L'niuu, and thereby uImi. in liiiir. 
ttiii heart of the wIkiIc earth. Let uii irv. If 
' Jl, yet the huucid uffurt will U bununVle. 
Hut if we Rurreed, crerhu-tinK kI'ij' i- "■it^- 
Anil even if wo ur onr chililren idmuld l-c 
diiimieil tu Fee ibe fieniiii uf cotintitiitiuiuil lic- 
miH'RLcy exileil fniin thin laiut of its birtli, <>•' 
mny bn euiii<oleil by the iiujic that it will ihIir 
relu^ in mhuh mure eungcnitl udl and |.n-i<i- 
til lUR aire; fur what we have alri-ndy felt an I 
Keen uii'ler the Kbnduw uf itit u'in;;ji n>.<.ur- > i:^ 
llial its cunso U the cnusc of Ilciiven and » :,>i 
fiiialty pre vail. 

Whether wa brnk tu pruphoi-y, thi; iiitiuiu- 

ins uf naiumi theulujir. ur t'lic n.ni.l^ rfiH 

ovciiu uf the laiit lialfci' 
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I a tiiuntl rectitude and elvvuiiun far n:-n 
pineral and eiiiuddini; than any buinun I'xi-i'i- 
Icuce hitlierto exhibited. Krru now the |>P'- 
KreM of itenvra] amcliurution in rapi>l and yrt- 
vuVmg. The averafK carerr of Tnaiikiini > 
upwani, as well M imwanl. ('Iiristianllv 

' iiial philuxophy, atid eotiMitutiiina] lilico. 
an uccuii uf Upht, an.' nilling ilieir u:ii:i' '. 
and n-sistlcwi liile over the rartli and niiLV, i-n 
loiiK. covirr it M the waters ilo 1\k icreiii drcj,. 
Dunhllcss there may yet be iMiriial n;viil<-Hiu^ 
Hut the fteneml muvement will, as we tni<i. 
lie pro(;ro»>iv<; until the milluiiial vnit -Imli 
rise in all llie elfu1|;vuve uf miiveriial d»y. 

Fur lliat ntnmenliMis ilay what sbull wr huic 
duiicl And, when it comnt. will thul sta'- 
spuiRleil banner xtill ware, with nil ii4 -.uf 
and Hlripes iiiidiinmed br tinie. and "K I'tl- 
KIBl'S INIM" mill e'lnhlaiuiieil un if !'!» 
Heaven*! And will that hiilli.wcd li^bi liiT 
un Kentucky's flap— and will tliat fla)! l)i<n. tt 
niiw, bear on its fold* the iiatiimal m<>liii' 
" Uuilfil tr Hand, iliriJtil vrfalW 
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And all this may pofsibly depend on the 
conduct of this generation. Then let Us all, 
here under thiA metropolitan skj, m%ke, for 
cmrtelves and our children^ a sacramental 
pledge that wc will try to promote the final 
trimmph of Light orer Darknessy and of Right 
OTer Might', and that, so far as, under Provi- 
dence, the event may depend on our conduct, 
Kentucky's twinned ensign, witli its motto un- 
dumged, shall bathe in the rays of millennial 
sunshine. 

But the fashion of this world, like the shad- 
ow of a cloud, fiitteth away. Mutability and 
decay ore ins(;rihed on all things earthly. 
Tliebes, and Tyre, and Palmyra, and Babylon, 
the downfall of empires, and the ruins of the 
old world, are not the only memorials of this 
eoloHkin truth. In scpulchraLtoucs it is ecltoed 
from wastes of time scattered over our own 
continent. Successive generations who, ages 
■go, inhabited this fair land, have passed away 
aM left not a- trace of their destiny behind. 
Here and there a mound of earth attestj) that 
they once were; — but all else concerning them 
is buried in oblivion. Tradition tells not their 
tale. The sigtiers of our Declaration of Inde-' 
pendence, and the signers of the Constitution 
of the United States, arc all gqnc to another 
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world. Even the graves of our departed pio- 
neers arc generally undistinguished and un- 
known. We tread, daily, on their ashee un- 
conscious and unmoved. Already we have 
embalmed their memories in our nursery tales 
and begin to look on them as the legend he- 
rocs of a romantic ngc obscured by time. We 
ourselves must soon sleep with our fathers, 
and be to earth as if we had never been; — and 
our children and their children will soon follow 
m and repose ^vith the nations of forgotten 
dead. Our -institutions, too, and even this be- 
loved country' of ours, and all it contains, muit 
perish forever. 

Yet we have hopes that ar eimmortal — inter- 
csts that are imperishable — ^principles that are 
indestructible. ' Encouraged by those hopes, 
stimulated by those interests, and sustained by 
and sustaining those principles, let us, come 
what may, be true to God, true to onrselres, 
and faithful to our children, our country, and 
mankind. And then, whenever or wherever it 
may be our doom to look, for tlie last time, on 
earth, we may die jnstly pround of the title of 
"Kfntuckian,'* and, with our expiring breath, 
may cordially exclaim — Kentucky , as she was; 
T-JCentucky^ as she is; — Kentuchyf as the will 
bc;-^KBNTUC KY FOREVER. 



PRELECTION. 



In the Spring of the year, 1844, Dr. Abner Baker — a graduate of the 
LfOuUville Medical College, and born in Clay county, Ky., 26th March, 
1813 — was married to a daughter of James White, of said count>', and 
who was a brother of John .White, once speaker of the House of Repre- 
sentatives of the United States. Baker and his wife lived with Daniel 
Bates, whose wife was Baker's sister. Shortly after the marriage, he 
charged Bates, and her (fwn father, and others, with illicit intercounjc 
with her, (Baker's wife) and sometimes in his ownptcscTice, And, appre- 
hending also that Bates was seeking his life, he killed him by a pistol 
6hot, and went immediately to James White's, and proclaimed and ex- 
ulted in the act! He was tried by an examining court, and acquitted on 
the ground of insanity. Ho then was taken to Cuba for health, under 
the advice of medical and other friends. I.'ates, not d3'ing immediately 
after the shot, published a will, by which he bequeathed §10,000, to be 
expended in the conviction of Baker. The executors procured from 
Gov. Owsley a proclamation offering a high reward for the apprehension 
of Baker during his absence in the South. On being advised of the 
proclamation, Baker's family brought him back to Clay county, and sur- 
rendered him to the custody of the law, to answer an indictment for mur- 
der. Though the prosecuting party, composed of influijntial and wealthy 
men, had a decided sway in that small and frontier county. Baker':? 
counsel and friends, feeling confident that he could not be convicted, de- 
clrned to move for a change of venue, and went into the trial in July. 
1846. The executors employed W. H. Caperton, Silas Woodson, and 

Caldwell, to aid the official attorney for the commonwealth^ W. B. 

Moore. The jury (under duress, as many believed) returned a verdirt 
of guilty, and Judge Quarles overruled a motion for a new trial. Tlu' 
following appeals to the Governor were then made for a pardon. In ad- 
dition to which, petitions signed by numerous multitudes of citizens of 
several counties, and by lawyers, among the most eminent of Ken- 
tucky, were also laid before the Governor, backed by strong and thrilling 
addresses to him by Baker's father, and brothers, and sister, (Mrs. Cozier) 
none of which will be herein republished. 

To prevent escape the Governor had the jail, in which Baker was 
confined, guarded by about 200 men, under the command of Gen. Petfr 
Dudley, of Frankfort. On the 18th of September, 1845— the 3rd of Oc- 
tober being the day fixed for execution — Baker's father and his brother. 
H.Baker, believing that the Governor, who had not then intimated to 
them any decision on the petitions for a pardon, had the power to direcr 
an inquisition, and that Gen. Dudley's troops would not obey a writ of 
liabcas corpua from a Circuit Judge, submitted to him a petition for an in- 
quest as to the then state of Baker's mind, on the ground, verified by affi- 
davits, that he was then a maniac, and could not therefore, in that con- 
dition, be lawfully executed. The Governor requested Mr. Crittenden. 
Secretary of State, to request from Mr, Robertson^ as counsel for Baker, 
a statement of the reasons why he thought that the power to do nrhai 
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was asked was in the Executive. Mr. R. instantly communicated his 
reasons, but received no response from the Governor. Believing after- 
wards that orders had been despatched to Gen. Dudley for the execution 
of Baker, Judge Buckner was applied to for a writ of habea9 corpus, for 
the purpose of having the inquisition. He granted it; but, satisfied that 
it would not be obeyed witiiout the Governor's sanction, wrote to him ac- 
cordingly — but the Governor declined doing any thing, and it was then 
only a day before that of the execution) too late to do anything more 
or the rescue of the unfortunate Baker, who fell a victim to ignorance, 
prejudice, and his own unquestionable insanity of mind. 

The following extracts are republished from a book, entitled, '^BAKint's 
Trial." The object of the republication of them here is to show that 
Mr. Robertson's speech, which succeeds them, was sustained in its facts 
and its principles, and that his doomed client ought to have been sent 
to a Lunatic Asylum, as a maniac, instead of being hung as a mur- 
derer. 
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To Governor Owaley: 

The uDderaigned asks leare to make the 
following representations to your Ezccllency, 
respecting tne case of Dr. A. Baker, lately 
trlMl for the killing of D. Bates. Having at- 
tended the trial, examined the accused, and 
heard the eridence, he trusts that the follow- 
ing facts and deductions will be accredited 

On examination, he found said Baker in a 
high state of mental and physical excitement — 
his pulse quicker than natural, his extremities 
cool — his countenance wild and unnatural — 
the muscles of his face flaccid and of a pecu- 
liar hang; and his eyes, when a particular sub- 
ject was alluded to, becoming singularly wild 
and red, as if radiating red rays, and his coii- 
Teriation incoherent, erratic and irrational. 
From his appearance, his cendition and his 
conTersatiou alone, I would not doubt that be 
was insane. 

But the facts proved an the trial, indepen- 
dently of the foregoing circumstancet*, would 
leare no room for douot, that Dr. Baker was 
insane as to his wife and Daniel Bates, when 
and before he killed the latter. Ameng other 
facts, it was proved that, before the marriage 
of the Doctor, his father and other mcmlxu^ of 
the family apprehended that he was insane; 
and after the marriage, and before the killing 
of Bates, his father communicated confiden- 
tially to others, and in a letter to his sens at 
Knoxville, Tennessee, that he was insane. He 
(the Doctor) believed that Bates a*]d others 
had combined to prevent his marriage, and to 
destroy his reputation and his life. He be- 
lieved that Bates maltreated his sister, (the 
wife of Bates,) and was endeavoring to take 
her life; and that it was necessary for him to 
remain in the family to protect her. He be- 
lieved that Bates was attempting his own life, 
and had also employed his slaves to assassin- 
ate him. A few days after his marriage, he 
published the conviction that his wife, when 
not more than nine years of age, had been 
prostituted by the gentleman who was her 
teacher, and whom he charpred also with pros- 
tituting, in like manner, his whole school, or 
neaiiy the whole — ^and all the circumstances 
of manner, time, place, and signs, he imagiscd 
and stated most minutely. lie also charged 
many other persons with illicit intercourse 
■with his wife, some time before, and some 
time after marrii^e — and among them was an 
nincle, an ugly negro, his brother-in-law. 
Bates, and her own lather. He imagined and 
asseverated that Bates and her father came to 
the bed in which he and his wife were sleep- 
ing, at Bate's house, and had intercourse with 



her, there iu his presence. Ue alleged that 
Bates had izotten his (Baker's) youDff sister— 
with child. He asserted that, at Lancaster, 
about a month after the marriage, his wife 
had an abortion, which was shown br other 
testimony to have been impossible. He said, 
and persisted in declaring that, at Lancaster, 
his mother, every niffht, after he and his wile 
were asleep, opened their chanaber door, np- 
staini, ana let another man into his win, 
whom one night he made jump through a win- 
dow, by drawing his pistol on him. He also 
charged his mother with keeping a licentiooft 
liousc. He stated to two of nis orothers tktl 
he tried the teacher's sign on a married ladr 
in Knexville, whom the teacher had educated, 
and that she understood the signs perfeetlT, 
He denies insanity, and says he wmud rather 
be shot than acquitted on that ground — ia- 
sistcd that he was able to proTe every fact he 
had ever stated, and was offended with hii . 
counsel because they would not defend him in ' 
that way alone. Maav other facts of a simila' 
character were proved; and, trom all the facta, 
I did not doubt that he labored under an in- 
sane delusion as to his wife and Bates; and 
under the influence of a morbid deraagcmeni 
of the brain, imagined facts that did not ex- 
ist; for the suppo^d existence of which there 
was no evidence whatever, and of the falu- 
hood of which no argument or proof could 
convince him; because a diseased brain ccvn- 
municated false images and distorted objeet«. 
which made all the impression on the miad 
that the evidence of sound sense could make 
as to what is true. 

I have no doubt that the killing of Batei 
was the offspring of that insane delusion— ww 
the act of a deranged mind, and would neve 
have occurred if Baker's mind had not beeo 
deranged. 

It was also proved that, after Baker hid 
left Kentucky, he returned to settle his aiEurt. 
and that before he got to Bi^'s furnace, which 
he had to pass, he was informed by serctal 
persons that Bates had said he would 
kill him on sight if he ever returned, and that 
Bates and his negroes were armed for thtt 
purpose; and he was advised to postpone mm* 
ing the furnace until after night. I htfieif 
that he was convinced that Batcp would UD 
him unless he should kill Bates first. It iIm 
appeared that fit expressed the convidMB 
that he had violated no law of Heavea tf 
earth. He made no attempt to escape, but*' 
deavored to go to his wife's iktker's, t^ 
missing the way, staid all ai^t at Hsch 
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White's, and Mtm«d unoonscious of kaying 
done any wrong in killing Bates. 

There'was no testimonj showing anj mo- 
tiTe for hostilitj to Bates, and a disposition te 
kiH him, except his convictions as to hii treat- 
ment of his wife, and of which supposed mis- 
treatment, there was no other evidence than 
his own statements, in either case. 

That Baker believed, and yet believes firm- 
ly, all the facts he repeatedly stated respect- 
ing Bates and his wife, there can be no doubt. 
He urged his counsel te suffer him to prove 
them, iQl of which he insisted he could prove 
beyond question!. If he had been sane, and 
so unaccountably diahoiical as to wish to 
destroy Bates and the character and happiness 
of his wife without any imaginable motive, he 
would have told tales more plausible — some- 
thing that might have been believed; and sure- 
ly he would not have charged Bates with im- 
Eregnating his (Baker's) own youn^ sister, or 
is mother with prostituting her house. 

Kver since the case of Hadfield, in 1794, 
persons in Baker's condition, have been in- 
variably acquitted or pardon ed-^and a strong- 
er case than Baker's does not appear in either 
medical or criminal jurisprudence. If you 
have any doubt as to the case of Baker. I would 
Im obliged to you to examine carefully Ray's 
Hfdiral Jurisprudence on Insanity, and £«- 
q oirol and the case of Hadfield — tliat also of 
Ltord Orford, and of the man who shot at 
Prsaident Jackson; in all of which cases there 
were acquittals on the ground of insane delu- 
sion on one subject or more, whilst there was 
apparent rationality on others; and in none uf 
which was there any inquiry as to whether 
the accused had a general knowledge of right 
or wrong; but in all of which, it was taken for 
granted that the act being the offspring of in- 
sanity, the accused, an to that act, should be 
treated as he should have been, had he been 
Lutally insane on all subjects. There is, in no 
asylum, one case in twenty in which the lu- 
natic does not reason well and is not ration- 
al on some subjects. Intellectual insanity i», 
in fact, nothing else than the morbid imaffina- 
tJon of false facts. The reasoning of luna- 
tics is generally correct — their premiseR only 
are false, being merely imaginary. 

The jury, as you will see from their petition, 
were satisfied of Baker's inMuity — but found 
kim guilty because he was rational on some 
subjects! It is almost impoAsibls to make a 
jury understand such a case correctly; and, in 
this case, it was impossible to procure a jury 
that had not been excited against the prison- 
er, and formed an opinion of his guilt. Even 
the jodgc, and all the four prosecuting attor- 
neys, at first, denied the existence of particu- 
lar insanity or unsoundness of mind on par- 
ticular subjectji. But they all, I bcliuve, (and 
tBe Ck>mmon wealth's Attorney, I know,) be- 
CBine convinced of it duriu? the trial. And I 
bare ao doubt that a jury of enlightened med- 
ittl men or jurists, could not have been se- 
lected who would have hesitated five minutes 
to find a rtrdict of aoi goilty. 



This is a novel and interesting case. It 
will bo reported and become a leading case; 
' and allow me to say that, in my undoubting 
judgment, no case ever occurred which was 
more entitled to the interposition of the exec- 
utive, whose power to pardun was given for no 
class of cases more clearly than for such as 
this. 

I am well satisfied that no informed man 

could have heard the trial and seen Baker, 

without being convinced, beyond a doubt, 

that he id now insane, and was even more so 

I when he killed his brother-lnlaw. And it 

I dues seem to me that he who, upon a full 

I knowledge of all the facts, doubts Baker's in- 

) sanity, would, by such incredulitjr, exhibit 

himMilf strong evidence of monomania — and I 

honestly think that the execution of Baker 

weuld b% a judicial murder. 

/ never asked for the pardon of a convict, 
because the cases, iu ray judgment, are rare, 
in which the innoceui aro, through ignorance 
j or passion, convicted. But I feel Hure, beyond 
any doubt, that such has been the doom of Dr. 
: Bsucer, and that he ought not to be punished, 
I but placed, (as he will be. in the event of a 
'pardon.) in our Lunatic Asylum, 
' Respectfully. 

! G. ROBERTSON. 

j Lexington, July 25, 1845. 

Postscript. 

P. S. The foregoing was written when I 
did not know that a transcript of the evidence 
on the trial, would be laid before vou. But 
having been since f\imished with a certified 
copy of that evidence, I present to you that as 
more satisfacrorr tiian my synopsis of it. Bnt^ 
as Dr. Cross' opinion was formed on this gen- 
eral statement of mine, I must, for the benefit 
of the opinion of thiit eminent gentleman, ask 
your attention to this statement, for tlic pur- 
])ose of seeing that Dr. C.*s opinion on those 
facts, would certainly be his opinion on the 
certified eviilonco. And I think that I hazard 
nothing iu the opinion that no intelligent jurist 
or medical man could be found, who would 
entertain any other opinion when posRcsscd of 
full information on the subject. 

G. K. 
OptHitm of' I)r, Jan. ^ ', Cross^ on tht Synopsis «»/ 

n'idf.nre. pffjKiTHl Uif (ito. Jioberttioiij Esq, 

From the statement within made of the 
facts, and which Judge Robertson assures nie 
were proved on the trial of Dr. Abner Baker, 
for the murder of Daniel Bates, I have no hes- 
itation <:i MVing that said Baker is, atid 
was at the time of the murder, laboring under 
monomania, if, indeed, there has not been a 
complete snbvcrsion of the faculty of judging 
between what is right and wrong. This being 
the case. Baker cannot be regarded as respon- 
sible for his conduct, and therefore, should not 
be subjected to the penalty which has been 
decreed by the jury. 

JAMES C. CBOSS, 
Late I'rof. ia the Med, School of TnuisylYuia. 



tie TRIAL OF DR. ABNEB BAEBR. 



To Ills Kx< i:i,i.i;.\4". , William ()\vpli:i, p)elicvetl Dr. Baker thought were tnic at the 
(Jovkhnoj: ni* Ki:N*TrcKY: I time ho told tlicni. And from the cvidcat? 

Tii: uncliTsi'jpic'^ r>Muri-'i'.inp: the jury t.::it,tl;ey hclicvcd tlint Dr. Bnkcr was derangd 
rouTuI :'. vcnlic^ nrj^uilty, in tiic iirt'socuiicii nflupon those suhjccts iind not :i fit *ubjcL*t i:>T 
Ahnc" Ii;ilvcr, 1i.>;- \]\v allo'lL'tMl murder of'exsimple; I>iit from onr midci'standin): uf the 
Daiiij*', iJiiti's. tool 1' ti;''ir duly t<» roodrnmeTul , hiw ajiijlied to the evidence, we liad to ficdi 
him U) your l!.\c-(;Il«'iicy jis :i fit nlytM-t of "I'W- ! verdict of jjjuilty. T do further certify, thai if 
e<MiJ.ivu im-n-y. Vv'liibi wc iVU «'«m?tr;»incil, by ! the dfjlusioii.s which were proved ui»oii Bakr: 
our oj»iriii»u <!i' li'.c l:i\v uu I :]\\: (.'vi«hMif\?. to 1j;u1 lieen facts, it wouhl liavc been a. full aiic 
prtMiDimci' u \oid"ui <Ji"^'i!lI:y, \vi' a iv Miiisficd 'j^ood excuse lor killin;j him. And do fudicr 
tliat the said l>al:(*;-, wLt'ii :;v l.ilk'd saidBatt:-. I'crtity, tliat v.c Old iV>t, in the jury room, wi- 
and hcforo., and >iiu.c, ^\:is i:i :l j-1;Uo of mental ,si«lcr lln* works read on the piirt of thed-.- 
excitcmcnt :iiid J.ciu'^ii a ri.s»i>('cthi^ lii^ witi» I fi-ucc to be j^ood authority, Avhich -work* wcr: 
and said Bates, wlik-ii mu;. )k' r.iusiJnvd in- 1 Bcck'.s Medical durispnidence, Uay> Medioi". 
sanity. And alfhonyrh wo var.- "i'lhc opinion Jurisiinidcnco. and other works, which, if t^"c 
that he was, at the Iimic *»r t' ■.• l:l^L'nL- }v't>lc t > . hatl lakon theui to he good authority, wcfchojiU 
dis<:riininate rjj;;ht fr«.iin wron^'. yui we hclrcAcd ha>e been ohlij^cd to a ijuit. or found a rcrJ'.:! 



that his said siatc of miud was .sm-ii a.^ io en- 
title him to a pardon. And wc further stutt.-. 
tliat the i)risoucr i^, t'ro'n Ids ajiiiearamie. and 



of not K"^il>> from the evidence. And it Wi* 
considered that the Coinmoiiwcalth's Aitomcv 
was a 8Wom officer, and was bound to ;:i"r^ 



from tlie evidence, in r. worse cimditiftn of, the whole law iroveming u? in the rindiii;:'.* 
niiiuJ ai thi< lime, i.aii r.f \'-r time «'f ihc'onr ^crdict. And sonic of the .Jury callcJ 
killing. ' upon ihc* (\mrt for some instruction, and fr.'Ti 

.il'Lll S y, UOlM>iSf)\. [the yunerul instructions ^dvcn, wc cuustnit-i -i 

A UK Ail AM C'vVBTKl?. to go ^o far as to make the prisoner jiuihy. ii 

WM. BISHOI'. he kr.ew that there was sucli a heiii'^as a GckI. 

W^I. li. AIjU'IX, 'or such laws in rxistence as would jiuni>hilu 

BKYSON -y, lUSIH)}', Ikillinir of a man; or knew, f^cnenilly, rizt: 

TUOl"^. Coojv. Ifrom wronp. But if we iu;«l nndcrstool tha; 

\\\: ;-av, from J'lis Ttn.'-OM HpTier.r.i.TiJc.iu our the instrwtion would have excused him if \x 

own juJ^rnicnt, v/r Inivo. i>o <I'..uhL rl-.!' pri-oncr I Bim-ercly believed that he was called uron t. 

is insane. ' kill Hate«? in self-<lefence, or was railed nj^-? 

L. 1I0LC'»)MI>, ! hy [sonm superior jiower to kill Bares for Li- 

UEXIIY ilKNSJ/^y. faufied injuries, we should have been obhfri 

. to havf found a verdict of not jruiltv. 

This is to ceriifv that the- nu.u.r>i-nf-d was ABRAHAM CARTEK. 



one of the jury wh<» irit-d Aimer Hakov on a 
cliartzo of murder, in killing Daniel Bates; and 



Cl.*\ County, set: 

Tlii> «lay, Abraham Charter pcrsontlly nj- 



do further certify, that if was ]iroveil hy sev- , pcarod before the undersigned, one c: 'th'. 
eral witnesses that Dr. Aluur l»akorhj«d, somo I Commonwealth's Justices of the Peace, *l>\ 
three or four months pivvinus. and at ilificrent . umdc oath that the facLS ^tated in the forvgoi-p 
times, told them that Danit-l I>:iic?, Iio believcii, certitiratii are true. 

hiteiulcd !■) kill hii.i — tl:at Di'.nicl Hatijs had ; Given under my hand this oih of Ajjust, I S4-'. 
tornicd schemes ai!.l foii>|ii;\;d with his nc- , J. Jl. GARRAD, .L 1'. 

groes, and to carry i]io>c schemes iiito uii'ect, lie 

had }>ent his ne;:rocs tiut in amimah arm«d Tins is to certify, thai the undcrsigneu «:<• 
with yuus — and tliitt they believed that Bakc-r ■ a part of the Jury who set upcm the ca&e " ■ 
thou-^dit at the tinit; he told tiiem, that >uchlthc Commonwealth rs, Aluicr Buker upon * 
were fact*;. It wa.' al.-e pn'V,N' bv s<. vor.il wii- : I'iiarjri* of nnirdcr, in killing Daniel Bate?, 
ncsses, that Dr. Baker ha*! hdd tiniiu ai diticr- An<l do further certify, that it was proved *;• 



cut timcR, that Daniel \U\us treated hi.-^ wife. 



si'voral witnc^s that Baker had told thra 



who is Bakers .-j.'.tc'r, i'i'.dly; ai:d tlial IJatrs sonn" tiirce months or more previous to tb-. 
had. at ditrerent tiiiH'.-., in ti-.-j ui^ht, when liis. killinjr of Bates, that Bates had formed setTTt; 
witc was in her licd, N.lcldod hi^^ Ilowic kniir •rlicmes to kill Baker at ditTerent time-, »c! 
ov<?r her head and throat nnd tinea JcUL-d lur that at dilferent times he had sent his nefn*** 
with instant death: {:rid tbur l:e bclicvod tliat tout in ambush, armed witli puns, Ut kill Ba»f' 
Bates iistendod to kill her. {.nd tirai he wa.-' which fhev believe Was believed bv Baker !•■ 
stayinj; at Hate';*'' to pioteii lii--. si-^tcr. and they, be true. It was alsi> proved by several wi'- 
bclic'VcMl that Dr. Hakcr >iinu;:ht llint ihcsumc ncsses that Baker had told tbcm at ditfcrfr: 
WR<5 true. It was also proved by '-c vera 1 wit- timcf?, that Bates treated liis f Bates') »":'■■ 
nc.-Hs!, that Dr. iJaker t<ild tiicm that liis wife builly. who was and is Baker's sist»'r. and rha- 
was a whore, and that Daniel Bate? h;id ^c-; Bates had threatened her life, and he «^* 
diiced liis wife and ha*! interconrHc with Iut stavimr nt Bates' to protect his sister, a- 
while he was boardin-, with his wife, at Hates': that Bates had, durinp different timcB in vi- 
aud that her teacher had kopt her >ineo Oie 'nlijht. wielded Ins Bowie knife over her fc**^ 
was nine years of age, which statcmeuis they tthreatcuiug her with instant death; vhki 
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ot tUe witnesxa lielievad thM BalteriUiftriiil, and whilst thora «iftminedDr.B»ier 

wu» trne. And also, it wai proved in jjiil hifore Ite Iriul cimie on. I touDd him 
«lvi-itDoa«<iilhM Baker hidioldthamhii a bipli slate of menial excitement, with 
m at differout tiuici, hwi intercounol in:vriifi.-^tauonB of bcjily dtraiisement ; such 
■ wife at hi» (Balw') o<tn house, "^'I'lit^kpulSB. cool MtremitiM, countenucc 
k. t-.^ini nttlin im.* with his wife' '■'ilJ ""d unnatural, the muBcJrs oE hia lace 

le'Tu'^ct'-nnnd 'l^aii^^^^^^^^^ ^^^'-X^'Z,^ ^^t^^^^ 
,had ■«»,«»«.« wi,h her, and tha.ber;^^^ 
had kept her. .m^eshf was rbouim^^^ 

d,andth*yb«lyedt].atIJ«kerthoi>ght. ,h„ ,,„, to the uuforluua^c ami ui.natuia 
time he tul<t tliem. that the same vras ^ 
1(1 from the evidence, they believed that 
iroa (leraui.'ed upon the above suhjectg; 
iiidcuc* will b;, or i> already laid be- 
u, K> v-e arc told. And froth the evi- 
Ibcy Jo not belicvp that he is a proper 

for vTuiniple; luii froni what we con- 

thc law we luul to lind n verdict of 

We do futhcr ccrtlly, that if the de- 

which were proved upon Baker had 
jndclutionn, but fitcia, that Baker would 
ten jifxilie'lorcxruxedin the killing of 

Vt'v ilo further certify, that 
jou the authorLiie-< vrhieh wc> 
■t t>t the Uefuico ai law. wbii^h authori- 
I Biimo of them, were Beck's Medical 



?Kn in c 



._ idicated tncutal alienation. I 

Viearil ihe maUrial ciii:iiiualajitial cviileuce on 
b'lTh t>idiu, detsilinj; as well the manner and 
^ircumiiiflnce* atleudiii(,' ihe niurdor, m his 
preriuu* nnd suIwHiueiii. coiidijcl, Ihe inntivea 
ihnt, seemed to iin[iul liini to ooiuniit the Bet, 
irobabli prftvoca'iuii, Ac, ice. F^om all 



Ihc ^a" 



of the ca'-a, 

i(;hty •^tialied he labored uiider 
mental dera]i(,'cmciit ciiu'cd bv a morbid slate 
of the bruu, anil m ('i]iri'«^i!it myself nnder 
the Jury hwoni a^iil eiiipanncU'd to 



«y. for the ConimonweiLlth wai nifoni 
■and to Rive the law which jKnemed uw 
flndiutt of our verdict, ano upon thai 
•ion. (ojjeibcr with tlie general instnie- 
v«n hy the C-ourt at the request of the 
we found onr verdict. 

H. HENSLEY, 

JULIUS « llOBISSON, 

L. HOI-COMB, 

ZADOCK 1>(>SI>EH. 
COLSTI , >■•(: 

* dav, Henry HeiiRley jwnonally ap- 
I before thi- undoriiened, one of the 
.ODweslih'" jTiAiicnaribe Peace for the 
r of Clay, iiud uin-lc oith that thi> facts 
in !lie tornsoiiij; ci-rlificalo were true. 
en tmd'.T mv hnnd this — day ot Xm- 
ms. TITO. McWHORTBR.J.P. 

"mi. V"nr.sos. July, WIS 
,r liovcrnor:— I em inf'.rmcd that ibc-r,. 
« an .ijijilication id vimr EscuUency for 
ardon of AbncrBater, itho was con- 
ed by a Jurv of Ulav county for iLc 
er 01 Danii-1 'Baie^. Prom the evideBi-- 
I case, I am inclinwl vi-ry strongly to lli 
■ tliat hv now i', and liiiB 't^n for scjir 
esni at lca<>I. Inboring under monum an i 
tridcnco will nil in- laid bi-fon- you, fioi 
h you can r..ni. yotir <m-» opinion ; mi 
)old ;bc verv nmch Kratmcd to sen In 
med. W. if. MOORE, Atfy for Com'i 

Li:\rN-GTOV July SUt, 18-l.i. 
i» ExcOkncy. William Owslrv : 
ar Sir ;— 1 be;: li'^vv lu malci' the fulloi 
eprenenlntion to ymir Kieellency renjiec 
iie cane of Dr. Abncr Hnker, lak'ly tri. . 






Duld oBibiidy 



a frotii the 



undencB of thecurri^olne-'J of the profeshional 

opinion given, ll would be, however, on my 

purl, uncalled fiirand im-levatit, especially aK 

YLiiir En:i>l!enov will, in nil probability, be 

furni-^hed with il in an aulhrnlic and aieuraw 

form. Krom a thoroui'b cutivictinn of the In- 

saniLv uf Dr. BaW, l*fur.- atid at rho lime of 

his abooiing bis b!n:bur-in.|aw. D, Bales, ] 

beg leave most rctpectfullv nnd uaruestly to 

coiDiuend hiRi lu your >JxGelU'ncy as a proper 

subject for £zl'Culi^'c■ clemency and merey. 

Wilh a»*urilnee.' of great respect, 

1 am yoof ubmlivnl sevvant. 

\r.U.K[('HAR»SOJf, M.D. 

To Willi»m Owsley, i;.ivornor of Kentucky ; 

The under* i|[.nrd. niei.iberj of the Medical 

Fuculiy of Tranivlvania UniverJiily, having 

beard from Dr. lltrbard-'on a n-cilal of Ihe 

material factn i'nivi-d,a* w-li liytlie Common. 

w'ftilth Rf bylhi> nei-used, in the late iirneecn- 

t ion of llr. A . Ilnk.r, f..r killing his Tjrother- 

intnw Uani"! Hare, in Olav romilj, in this 

S*"'-, f«l it to 1>c ib'rir duly, n-i well as Iheir 

, to dwiiirv !:• Tour KxcoUrncy llieir 

II ihiit befor... and al Ihi- lime of Roid 

, tl><- <nid Hnki-r wax of nuaound 

f^r.i nnil In Inw : that U<- liiboicd, 

|r;<i!:', iiiidvr i,;i in.-^ann delusion, i^- 

ri'rpi'c'ii?^ hi'- wife mid nnid llaic^, 

. -[OK-i iiiii'rt rhaiiieli'rited a* tnmioiiia- 

forrn'Oiid def^rees, 

of insanity, intel- 

hjI : iinil ihi-y caiinol Jio^iintp 

iiilidi ii^ Mpinioii that the kill- 

1- ihi' diri'Pt fttffipring of thi' 

-■' ■'— -'--'- it may bo that 



rj; hind o. 

>l ih<>v 
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proolsi so far insane, on this partic«lar tub- 
ject and occasion, as to have been impelled to 
rhc homicide bj an irrenistiblc mot ire of de- 
lusion, without a consciousness of a violation 
of the law of God or of man in that particu- 
lar act. 

Wherefore, they have no difliciiltjr in com- 
ing to the conclusion, tliat said Baker is a 
proper object of Executive mercy ; that nei- 
ther the letter nor the polic\'' of eui criminal 
code would require , nor justice and humanity 
permit bin conviction and execution for the 
blind and insane act of killin|r his said bro- 
ther-in-law. They, therefore, without hesita- 
tion, but with great respect for your Excel- 
lency, and solicitude for the result, beg leave 
to unite thcr petition with tliat of others for 
the pardon of said fiaker. 



THUS. D. M1TCHELL,M. D. 
l*rof. Materia Medica and Therap. Tran. Univ. 

L. G. WATSON, 
Prof. Theory and Practice, Tran. University. 

LKXixr.TON, July 25tli, IMO. 

Subseciucntly to signing; the foregoing pa- 

j)cr, the undersigned has heard the testimony 

given in the case, and has no hesitation to say 

that his opinion in the premises is confinned. 

THOS. MITCHELL, M. D. 
Prof. Materia Medica and Theraj), Tran. Univ. 

The undersigned has heard the evidence] 
in the case of Dr Baker, and conceives it a case i 
of monomania as conclusively made out an 
can be found upon record. 

B. W. DUDLEY, M. D. 

July 25th, 1845. 

Lexington', Juiy IMtli, 1845. 



I feel no hesitancy in giving it as my opinion, 
that Dr. Baker had been be^re, and was at the 
time of the murder, affected wit^ monomania, ' 
upon the subject of his wife's chastity, and 
iaeas naturally connected with it; with symp- 
toms indicating a strong tendency to degene- 
rate into general derangamenr. 

J would further state, as mr opinion, ihit 
there can be no doubt that tii«ro are many 
cases, in which the most acnt« observation 
fails to detect disorder of the understanding 
upon more than a single idea or train of idei«. 
Sfxamplcs of such are reported br all the best 
authors upon the subject, and I nave had un- 
der my cnargea numoer of them. And lean 
from mv experience, join heartily in the state- 
ment acivauced by one versed in this subject 
''^That all cases of crimes of violence, in 



J which previous mental disease is proved, 
should have the whole benefit of the presomp- 
tion that such disease may, in a moment, run 
into irresponsible mania, and (ne unhappy 

f)atient be judged fit for confinement and not 
brpunishment." 

With the facts of the case before me, [ 
should feel that T was omit4ine a dnty to jus- 
tice and humanity, to withhold my enrnest re- 
commendation of Dr. Baker, as an object de- 
serving, if not demanding. Executive ck- 
menc*. 

JNO. K. ALLAN. 
Superintendent Ky., Lunatic AsvIdii:. 
Hift-Excellency, William Cwaley. 



been officially connected with the Lunatic 
A!«vlum, at this place, I have had more ex- 



LouisviLLE, August Ist, IS45. 
To His Excellency, William Owaley, 

OoTtmor of Kentucky : 
Sir : — Wc, the underaigntd, would iwpect 
folly represent to your E^cellenc^jr, that alter 



Gov. Owsley :— From the fact that I have a careful examination of the testimony taken 



in the case of Dr. Abner Baker, charged wiik 
the murder of Daniel Bates, we are ot opinion 



leu'dcd opportunities of bccominc^ acquainted, i that said Baker is of unsound mind, and con- 
both practically and theoretically, with the sequently a fitter subject for a lunatic asylnm 
diseases of the human mind, (in all their 
endless variety) than ordinary members ©f the 
profession. Therefore, I have presumed, at 
the solicitation of Dr Baker's fnends, to gpve 
you a most unqualified opinion, after a critical : 
examination of the evidence in the case, that ' 
before, and at tho time of, the commission of , 
the act, for which ho has been convicted, he . 
was of unsound mind, and should not be held . 
responsible, either in law or in morals, for an 
act committed under such a state of mind. 

Ilespectfully, &c. 



than for the eibbet. 
We have tne honor to remain . 
Your Excellency's ob't servants. 

CH. CALDWELL, M.D. 
L. P. YANDELL. M. D. 
H. MILLBR. M. D. 
S. D. GROSS, M. D. 



Lanoastioi, July 24tli, 1845. 
To His Excellency, William Owsley : 
Sir — Having been called upon to examine 
the testimony adduced en the trial of Dr. A 
S. M. LETCHER. Baker, (who is now under sentence of desth.) 

p. s. ^I have not conversed with a Physi- we proceeded to do so in as thorough a man- 

ian wlio don't concur in the above opinion. ner as the cicrumstances would allov* and 



CIHU 



S. M. L. , iiave unanimously come to the concluiioB. 

from the extraordinary character of the testi* 

Kkxtlckv Luxatic Asymm, July 24, 1845. mony of the case, that the said Baker, Ktbi 
I have examined fully the testimony, both time of committing the crime for which he 
on the part of the Commonwealth, and the de- now stands convicted, must have been labor- 
fendant, in the case of Dr. Abner Baker for :ing under that form of mental alienation callei 
the murder of Daniel Bates. After having monomania. That there is such a diseaceii 
seen a great number of insane persons, and j not questioned by any scientific man of ik 
after an uninterrupted intercourse with more ! present day. We would, therefore, respfct* 
than two hundred of them for twelve months, ' fully direct the especial attention of the b- 
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he facts of the case, and implore 
•tion of his power. 
Resipectfully, your frionda, <fec. 

0.P.H1LL,M.D. 

WM. H. PETTUS,M, D. 

JENNINGS PRICE, M. D. 

L. M. BUFORD, M. D. 

irsiffnod Physicians of Danville, 
I culed to examine the evidence 
» them, as given before the Circuit 
\j County, Kentucky , in the case 
monwcafth against Dr. Abner Ba- 
the murdci^of Daniel Bates-which 
IS written out by Alexander R. 
, clerk of Oarrard. countj, present 
-are, on due consideration, unani- 
pinion that the said Abner Baker 
time of the killing of Bates, and 
te before and subscqnently, labor- 
nonomania, in u very marked and 
and as such we recommend him 
ncy of the Executive. 

D. J. AYRES.M.D. 

JOHN TODD, M.D. 

JOS, WEISIGER,M.D. 

WM. PAULING. M.D. 

JOSEPH SMITH. M.D. 

J. HOLLINGSWORTH, M.D. 

R. W. DUNLAP, M.D. 

Fbaxkfort, Aug. 11, 1845. 
ludcrsigncd, Physioians of Frauk- 
. careful examination of the testi- 
ease of the Commonwealth againfit 
taker, on the charge of the murder 
ites— of which the said Baker now 
icted in the county of Clay — are 
f of the opinion, that Baid Baker, 
and at the time of the committal 



was 



laboring under mental de- 



JOS. G. ROBERTS, M.D. 
CHAS. G.PHYTHIAN, M.D. 
LUKE P. BLACKBURN, M.D. 
LEWIS SNEED, M.D. 
A. F. MACURDY, M.D. 
E. H. WATSON, M.D. 



NinioLASviLLK, July 25, 1845. 
m Owsley : 

: — At the request of a friend of 
Baker Sr., I have examined the 
n the castt of Mr. Abner Baker, 
was submitted to me that I might 
inion as to the sanity of Dr. Baker, 
to myself and thi; parties to state 
le rumors which I had heard of the 
ces attending the death of Mr. 
opinion waH that it wa.s mur- 
al ; and I believed that the acquit- 
ir was the result of effort and the 
f wealth 

er, had nol gone thron^h the testi- 
duced by the prosecution, before I 
fectly satisfied that Dr. Baker was 

fident that it is impo!»AibIe that any 
mmint the evidence of Mr. James 

37 



White, without being [aatisfitd that no man 
could speak to a father, of his child u Iw 
spoke, and give utterance to such absurd 
ciiarges against his own wife, who was sane* 
The statements of all the witnesses, especially 
Dr. H. Baker, go moat coDclusively to prora 
this fact, that Dr. A. Baker was, and u the 
subject of monomania — a disease as wall 
known and clearly defined (though strange 
and unaccountable) as fever or any thing 
known to exist. In my practice, I have met 
with cases as singular,* but not more perfect 
than Baker's, and I would as soon have tnought 
of passing sentence against an infant or an 
idiot as against Dr. Baker, with evidence as 
set fortli in the record. 

1 am, Sir, with great respect, 

A. K. MARSHALL, M.D. 

I have also examined the testimony in the 
case of the Commonwealth against Dr. A. 
Baker, in connection with Dr. A. E. Marshall, 
of our town, and fully concur in his opinion 
as stated to you in the foregoing. 

W. J. BALLARD, M.D. 



To His Excellency William Owsley, 
Governor of the Commonwealth of Kentucky: 
The undersigned, Attorneys at law, were 
present (but not employed by either party) at 
the trial of Abner Baker for killing Daniel 
Bates, and heard all, or much the greater part 
of the testimony introduced, both on the part 
of the Commonwealth and the Defendant, and 
from the testimony so introduced, we were 
fully convinced of his derangement, at the 
time he killed Bates, and also that he had been 
deranged for some time prior to that act ; that 
he has been ever since, and is now, in a state 
of mental derangement, both upon the subject 
of his wife's inconstancy to him, and of Dan- 
iel Bates liaving been too intimate with her, 
and of his (Bates) contriving plans to have 
the said Baker killed. 

We further state, that every witness who 
testified to anything bearing upon tho caie, 
disclosed some fact conducing to show that ho 
(Baker) was laboring under a stutc of mental 
derangement, and we were utterly surprised 
and astonished at hearing the jury had brought 
in a verdict of " guilty," contrary to the law 
and evidenct! in the case. In fact, we did 
not think that tho jury would hesitate ten 
minutes in agreeing to a verdict of "not 
guilty." 

We therefore petition your Excellency to in- 
terfere in his belialf, to extend the Fxecutive 
^rlemency to him and release bim from the ver- 
dict of the jurv, and the judgment of tho 
Court. " LEWIS LANDRAM, 

J. BURDETT, 
L. F. DUNLAP, 
D.H.DENTON, 
Lancaster, Ky., July 19, 1845. 



Lfjcinutov, August 8th, 1845. 
Gov. William Owsley : 

Dear Sir : — I liave been requested to giye 
my views as to the effect of monomania upon 
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the criminality of aci^ committed under its 
influence. The principle laid down in all 
the books in, that insanity rau8t proceed to 
such au extent as to disable the person from 
distinguishing right from wrongf and the de- 
fence must we well made out. There is cer- 
tainly no disputing either of the propositions 
aboTe stated. And I believe juries should al- 
ways convict where the defence fulls in either 
point, leaving to the Executive the discretion 
eiven him by the Constitution of distinguish 
infi^ and giving pardon, where the reason is 
only partially wrecked, and guilt palliated, 
but not entirely taken away. 

In the application of the above principles, 
I entertain no doubt that if a monomaniac, 
under the influence of an insane delusion kills 
or does any other act, is not criminal, though 
on other subjects he could scarcely distinguish 
between right and wrong. I admit the case 
of Billingham would seem to be, in some mea- 
sure, opposed to this ; but in that case the 
law was correctly laid down, the error was in 
its application, for Billingham killed Percival 
under au insane delusion, and believed in that 
act he was doing ri^ht, and the chief error 
was by the jur}^ His conviction and execu- 
tion must be regarded rather as a political 
than a Judicial action by the Courts of Eng- 
land. It has received tlie reprobation of emi- 
nent jurists, and I liave read an able and clear 
view given of it by Lord Brougham, (I think) 
but am not able to lay my hands on it at pre- 
sent. Practically the case of Billingham has 
been overruled in the strongest manner in the 
trial aTi.'l acquittal of the munomaniac that at- 
tempted the life of the Queen. 

It seems to me that it follows as a mathe- 
matical truth, ihat the only inquiry is, whe- 
ther the A^t done was an act of in.sauity. If 
it was, ib cannot be with a " felonious inloiit." 



I think the above views of M.C. Johnaon 
so clear and correct that no two men woold 
differ in regard to them. 

GEO. B. KINKEAD. 



And this render? it wholly immaterial whe- 
ther the reason was wrecked /?encrallv, or only 
on the particular subj(>ot which produced the 
act. 

I know nothiug of the ra<ie fi)r which it is 
desired that these views should apply. But I 
would add that 1 consider that there arc many 
cases in which 1 bel»eve it would be right that 
the jury should convict, but in which pardon 
should be exti.r.icd by the Executive, where 
a real and well founded doubt exists in a com- 
munity, on the subject of insanity, the execu- 
tion of such person c:;u produce no beneficial 
effect. His death is ap; to change doubts into 
certainties, and it is highly prejudicial to all 
future trials that a general oelief should ex- 
ist that a man, innocent in law had suffered. 
Respectfully, vours, <tc. 

T.f. C. JOHN>ON. 

I had fKcasiou lately to t'xamine the subject 
upon which the above opinion is expressed, 
and concur with the views therein expressed. 

A. K. WOOLLEY. 

I concur in the above views. 

C. S. MOREHEAD. 



To His Excellency, William Owsley, 
Governor of Kentucky : 
Your petitioners state they have been ac- 
quainted with Dr. Abner Baker, who is con- 
victed for killing Daniel Bates, and who ^ 
present to your Excellency as an object oC 
mercy, and one who we believe is not subject 
to the penalty of the law. We state that Dr. 
IBaker is by nature a high and lofty minded 
man, as incapable of stooping to a low km 
mean act as any man living---ni8 capacity and 

?[uilification fine — ^he promiRed to be use- 
ul to himself and soeiety — ^his prospecu 
were fair and promising. Among the 
people, he was popular, beloved and respected, 
ooth as a mau ana a physician. 

But the Lord laid on nim his afflictiae hand 
— his mind was impaired and exhibited signs 
of derangement which increased and was de- 
veloped in the destruction of D. Bates. We 
stated that previous to this unfortunate evint, 
and at the time, he was under such a state of 
derangement, that he had no control over hii 
mind — ^he did not ima^^inc, just as the notion 
would flit across his deluded mind, and which 
was palpably wrong was perfectljr ri^ht, u 
the killing ot Mr. Bates ; and that individuil 
contemplated his death, and that combinatiou 
were formed against him for evil — and tki: 
his father and mother and ^is bast and near- 
est friends were his greatest enemies. No 
reason or argument could change hia mind. 
He has no reasoning mind on c-ertain subjeeu, 
which is fully presented in the documents be- 
fore you — we mean the subject of his wiftsnd 
Bates, dec. Here it is plain he believed 
that which was evidently wrong in the s^t 
of God and man, he firmly, under his delusion, 
believed to be right. It is then clear to cvcrr 
rational mind tnat said Baker did not knoir 
riglit from wrong, as to the object of his at- 
tack, and then not responsible for the act, sod 
so innocent of the murder of Bates, it having 
been the effect of insane delusion. He vu 
evidently excited by Bates' threats, as moTed 
by more than one witness, and was heyosd 
doubt, irresistibly compelled under his d^ 
rangement, and he had no rational cootxal 
over himself to prevent the deed at a monai 
when, from the threats of Bates, or the iahic- 
mation of Cobb and Morris, two witnesaes, k 
was excited in a high degree and beUered 
that Bates would kill him if he did not pR* 
vent him by killing Bates first. We beherc 
that derang^ persons are capable d exdt^ 
mont, anger, and rcvenc^. Sereral of ik 
subscribers have seen Dr. Abner Baker bm 
time to time since his convictioD, and we be* 
lieve he is still a deranged man, and thatlstetr 
he has attempted his life. And we forikr 
believe it womd be murder to inflict the Mi- 
tenco of law upon him. We further stats tkiti 
said Baker's deluded mind mar be dtf^ly 
letn in thia: Ha beli«rad thmtyndlfi li^ 
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tftson and Jthn Moore, two lawyers that ap- 
peared for him, came to Court and designed 
to haye him conyicted. He regarda them, un- 
der hia delusion as his enemies. 

*We therefore beseech your ezcellencj to re- 
eensider the case of said Baker and grant him 
a pardon, which, we hare no doubt, will meet 
the public approbation. 

THOS. T. GARRARD, 
WILLIAM GARRARD, 
DANUSL GARRARD, 
J. H. GARRARD, 
S. M. WILUAM8, 
W. H. YOUNG, 

From obscrration and testimony, we be- 
liere oTeiy fact stated in the abore petition, 
to he true. 

S. 0. PEARL, 

HUMPHREY T. JACKSON. 

ABRAHAM BAUGH, ' 

THOS. POPE. 



Lkxdi'otox, 20th September, 1845. 

Mjr Dear Sir : — I have just received yours 
of this mominff, informing roc that the Go- 
vernor had autherized you to say, " upon con- 
■ideration of the petition presented to him the 
day before yesterday by Capt« Baker and his 
son Harvey, he is of the opinion that he has 
no official authoritv to institute, or direct any 
inquisition or legal inquiry as to the sanity or 
insanity of Dr. Abner Baikcr, or to order his 
removal from his present place of coniineucnt 
fo the purpose of any sucn inquisition. These 
maUert* he thinks, Delones to the judiciary, 
and to them must be left the dutv of applying 
whatsoever proceeding or remedy the law al- 
lows. The Governor further snys^ he urotdd be 
glad to hear the grounds upon which you sup' 
po$ed him authorised to institute such an inqui- 
jitiOH, or to remove Dr. Baker.** 

Availing myself of this invitation by *Jic 
Oovenior, I will, through you, as his selected 
organ of communication on this occasion, sug- 
gwt the general considerations which induced 
no to suppose that ho has legal authority to 
do all the petition alluded to requests him 
to do. 

1st. If a man, sentenced to death, be in- 
aaae alter judgment, the law requires that he 
■hoold be respited until he shall become com- 
po9 SMiifie— 4ind his execution, when insane, 
would be wrong and inconsistent with the 
policT aid justice of the law. 

tnd. In England, the Judge has power lo 
nspite on the ground of insanity whenever 
thu disabili^ can bo pleaded a^nst enter- 
ins judgment, because the case is still open 
mna unoer the power of the court. But here 
in Etntacky the jadgment fixes the time and 
place of execution, and gives the only war- 
rant for execution : — and conse(juentIy, after 
such judgment and the final adjournment of 
the court, the judge who rendered the judg- 
ment, iSp as to that case, functus officii, and 
has no more jurisdiction over it than any other 
eixeiiit judge of the State. And it is worthj 
cf gwfi coDiidfiitMa whalher, after the judx« 



ciary has thust exercised its judpnent and 
consigned the convict to the executive depart- 
ment, it can exert any other power in the case. 
In some of the States of our Union, and in 
New York especially, there is statutory provi- 
sion for trying the question of insanity in 
just such a state of case. But there is none 
such in Kentucky. Aud I apprehend that 
here the only object of an inquisition would 
be to subserve the power of rcfipitincr or par- 
doning by the Governor. The only reason 
why insanity, after sentence, should suspend 
execution Js because the insensate is not in a 
proper condition for prosecuting his claims to 
a pardon. 

3rd. In Kentucky, has not the Governor 
alone power to suspend execution after judg- 
ment and the adjournment of the convicting 
court ? The pri!«oncr is then in his exclusive 
custody — for ho is the head of the executive 
department, and the jailor is but his subaltern 
agent or minister, and is subject to his super- « 
vision and control. Aud who but himself can 
change that imprisonment, or rescue from 
the judgment as rendered ? 

•Itli. As the Governor has the sole power to 
pardon and liberate the prisoner, either abso- 
lutely or conditionally, he surely inustposseaa 
all subordinate or subservient power compre- 
hended in, or subsidiary to the exercise of this 
plenary jjowcr. If he can liberate him un- 
conditiouallv, he can certainly do so on condi- 
tion that ho DC found a lunatic and be placed 
in the Asylum; and consequently, as the pri- 
soiier cannot be placed in the Asylum with- 
out an inquisition, the Governor oan authorise 
the inquisition and the prisoner's removal so 
far as it maybe proper — and if the inquisition 
find the lunacy, the Governor can alone remit 
the imprisonment and puri'hment adjudged 
by the court, and nutliorise and compel the 
ja'ilor to surrender llie custody of him, and 
deliver him to a UifftTont custody. And this 
he can do und-T his oxclusivo power to respite 
and pardon. 

5tth. Why, without the authorisation of 
the Governor, would a judge hold an inquisi- 
tion, when, even if the prisoner be found a lu- 
natic, tJie judge cannot remit the judgment of 
conviction, nor substitute any other custody 
than the lp;ral imprisonment adjudged luninst 
him ? The judiciary, in thi* ca^o ef Dr. &ker, 
has no power now to "uspend or remit the 
punishment adjudged againbi him. The only 
constitutional power is in the Governor. It 
seems to me, therefore, that the Governor un- 
doubtedly possesses and ought to exercise the 
authority t« direct the inquisition which hae 
been called for by the petition, as he alone 
can give tlie full and proper legal benefit of 
afinaingof lunacy, and no oae;but himself can 
know what he will do in the event of sueh a 
finding, which can have no beneficial effect 
unless he shall choose to gr*"^ * respite or 
pardon, and which finding may also be de- 
sired by him to enable him to decide whether 
he ougtt to grant a respite or pardon. 

6th. I apprehend that a habeas corpus from 
a judge would not be obeyed wiHumt the Oo* 
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Ternor^B eDdorsement — and if he have power 
thus to effectaate it, he must have power to 
direct the removal for the same purpese with- 
out the judicial writ, which, without his cou- 
currencey, would be ineffectual. And if a 
formal writ shall be required, (though I can- 
not imagine why,) may not the Governor say 
to the jailor that, in the event of its being pre- 
sented to him, he shall obey it ? And why, 
and for what end, or with what hopes, should 
an application be made to a judge without the 
Governor's official sanction and co-operation ? 
No judge now can have jurisdiction to hold an 
inquisition for any other purpose than to en- 
able the Governor to grant a respite or a con- 
ditional pardon and change of custody. Ou^ht 
not the Goyernor then to institute this inquiry 
— and can it be either legally or availably 
had without his direction for the purpose of 
snbseryine his official action? 

7th. Buying said that there is no statute of 
Kentucky providing for a judicial interven- 
tion in a case of insanity after judgment of 
conviction, may I not now add that our haf)cas 
corpus statutes constructively deny the power 
of a judge to issue a habeas corpus in favor of 
a convict imprisoned under a nnal judgment 
for felony, and murder especially f See act 
of 1797. 

In such a case there is no revisory power 
nor any authority to prevent execution else- 
where lodged by our law than in the Kxecu- 
tive. And should a Judge strain a point and 
issue such a writ, and hold an inquisition 
findiag lunacy, what will he then do with the 

Srisoner? He cannot avert the sentence of the 
iw by depositing the prisoner in an Asy- 
lum — for, by putting him there, the judgment 
is suspended or nullified — and the constitu- 
tion concedes this power to the Governor only. 
For what purpose then will he hold the inqui- 
sition ? Certainly there can be no other than 
to furnish to the Governor a new fact entitling 
the prisoner to a suspension of the judgment 
and a change of custody, which the Go- 
yernor alone can order. And how does the 
Judge know that the Governor desires this, or 
will recognise, or act on it ? And after the 
inquisition, what is he to do with the prison- 
er I And whence did he derive authority to 
take him out of jail ? And suppose the pri- 
soner shall escape. Who will be responsible ¥ 
He took him from Executive custody without 
authority, and had no such power of safe 
keeping as the Executive magistracy had. 
But if the Governor order him to be brought 
out for inquisition and lie escape, there can 
be no complaint, because he was still, as be- 
fore, in the Governor's custody, and might 
have been constitutionally liberated by him 
altogether. 

It seems to me, therefore, that the Governor 
now has exclusive power in the case, and I 
cannot doubt that it is sufficient for every pur- 
]>08e of respite or pardon, absolute or condi- 
tional. Having the ezclusiye power of respite 
and of pardon, he must have the power to 
employ all non-prohibited means which may 
toiMMiMUTudpn^tr for enablisg him to 



exercise this unqualified power nsda*- 
standingly, justly, and effectually. But, if the 
Grovemor persist in a different cenclusion, re 
must Irif the Judiciary. And in that went, mof 
we ejrpevt an Executive order to the jailor to 
of)ey the mandate of the Judge ? * 

these, sir, are, yery hastily, my genenl 
views — and which I desire you to submit to 
the Governor in his official capacity. I have 
no other authorities than the reasons I hare 
suggested and the probable and almost 
certain and very singular circumstaoct 
also that, while the Judiciary cannot act with- 
out executive authority or sanction in advance, 
if the Governor, doubting his own power, 
shall refuse to act, a man known to be intSDe 
may be unjustly hung to the discredit of the 
Commonwealth, to the mortification of its just 
citizens, and to the disparagement either otiu 
functionaries or its jurisprudence. 

We care not about the form of the inqaifi- 
tion — whether it be by the Governor's own in- 
spection, or by proof, or trial. But an inqui- 
sition we ask, and to one, in some form, we 
are, as we humbly think, undoubtedly entitleii. 
And we are sure that we cannot procure one 
without Executive sanction, and co-operation 
nor for any other end than Executive informi- 
tion aud action. Yours, <fcc., 

G. ROBERTSON. 

To Hon. John J. Crittenden. 
[A true copy.) 

Sept. 39th, 1&45. 
Dear Governor : — If you intend to permit 
my son to die, fer Goa's sake intimate iiio 
me, and relieve me from this suspense. 

A. BAKER. 

As soon as it was ascertained that the Go- 
vernor had declined extend iag his coustitn- 
tional ]>ower to pardon Dr. Baker, and thstbe 
had further declined issuing the writ of in- 
quiry — alleging that this power was vested is 
the Judiciary only — application was made to 
Judge Buckncr for that inquisition. The fol- 
lowing letter will explain the purport of this 
petition and the response of Judge Buckaer. 

Lkxinotox, Oct. 1st, l^i^. 

Dear Sir : — Application has this day been 
made to me on the petition of a Mi. Balter.tr., 
fur a writ of habeas corpus in fayor of A. B^er, 
jr., now under sentence of death bythe judg- 
ment of the Clay Circuit Court The object 
of the netition is to have an inquest of Innacv- 
The enect of lunacy at the commission c[ t£t 
crime has already been tried, but the petition 
charges that he then labored under monoma- 
nia, bat that it is now total mania. 

I am of the opinion that I hawe the power 
to hold such inquest, and would fi;raatthi 
writ, if it would not interfere with the exeea- 
tion of the sentence of another Court. If be 
were now of unsound mind, it could be of no 
avail, unless you should thereq/ter think proyf 
to\ interfere. But if you shcul think mvper is 



proper 



* Keither any such order nor any anfwr 
Urer cvno fnm tha Qoraaor. 
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re^iU the execution of the sentence, I will 
gnnt the writ and direct the iji(}aett at a means 
of aieertaiiiing a fact to satisfy your mind. 
The object of the BOfnension, at this time, is 
only to gire time to nold an inquieition. 

Toun, Ac. 

R. A BUCKNER, Jr. 
Gey. Owslej, Frankfort, Kj. 

When the abore letter was preseated to th« 
Oovemor, he obaerred that he would consider 
of it by morning, (Thanday one day preced- 
ing the execution .p It was represented to 
him that it woula be impossiole to reach 



the prisoner in time t« suspend the execution, 
if he delayed granting the respire until the 
next day. He tiien remarked he had decided 
the case and would not take it up again — and 
when he was informed that the mends of Dr. 
Baker had been induced to believe that he in- 
tended to grant a pardon or further respite, 
from the impressions made by him on Dr. Ba- 
ker's friends and his own relatiyes — and thai 
he was awaiting the arrival of Ghmeral Dud- 
ley before he could decide upon the case — the 
GoTemor replied that he haa " never intended 
pardoning Dr. Baker" that he had *< no idea of 
turning him loose vpon the community,** 



MR. ROBiBRTSON'S SPEECH. 
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The Tfreck of God's image now before yon, 
under trial for murder, entered the threshold 
of manhood with hopeful prospects of a long, 
useful and honorable life. Richly blessed 
with personal graces and mental gifts, he cast 
his lot among you, and commenced his pro- 
fessional career, as you all know, under a clear 
sky, beaming with gilded promises. But how 
deceitful oflcn are the brightest hopes of men. 
Already he, whose young horrizou was so re- 
cently bright and promising, trembles on the 
precipice of a yawning gulf, under a black 
cloud that hangs portentous over his destiny. 
Doomed to the greatest of earthly calamities 
— an eclipse of mind — and, as a consoquenco 
of that tremendous misfortune, doomed to be 
the blind instrument of a brother^s death — he 
is now also doomed to an ordeal rare, if not 
unexampled, in a land of justice, liberty, and 
law. 

The man he killed, influenced on his deatli- 
bcd by a strange spirit of revenge, bequeathed 
$10,000 to insure his conviction and execution, 
promised freedom to a slave un condition that 
he would slay him, and, as a legacy to his o>vn 
infant son, charged him to see that his victim 
should certainly fall by the hand of vengeance. 
Although he was tried and acquitted by an 
examining Court on the ground of insanity, 
and was then sent by his frieu''; to a southern 
TiliTO^ foK the improvement of his health, yet 
the Owflfnor of Kentucky, at the instance of 
some of the kindred of the deceased, issued a 
proclamation advertising him as a fugitive from 
justice, and the prosecutors offered a high re- 
ward out of this legacy of $10,000 for his ap- 
prehension. As soon as his honorable father 
saw that proclamation, he brought his unfor- 
tunate son to the jail of your county, in which 
ho has ever since been most uncomfortably im- 
prisoned at the peril of his life, fiut here he 
is, Tolnntariiy surrendered for trial in the 
midst of a high and pervading excitement 
against him, produced, we know not how, in 
the county of his numerous, wealthy, and in- 
fluential prosecutors — relatives of the deceased, 
and one of them the husband of a sister of the 
accused. And to such an extent have this ex- 
citement and prejudice run that it is not possi- 
ble to be sure of a sober and impartial trial; 
for you know that even each of you avowed on 
examination, that you had formed an opinion 
as to his guilt, and we all behold armed men 
wherever we turn our eyes. 

Yet, confident that tht law and the facts 
ought to insture his acquittal, his friends deter- 
mined to hazard a trial eren here and now — 



believing that no hontst and enlightened jvy 
can, after a full hearing, feel authorized to 
find him guilty of murder, aa charged. 

But the legacy of blood must do itifiill 
work — and as one of itf fruits, we behold the 
appalling spectacle of four able counsel iB 
zealously seeking, in the name of the Con- 
monwealth, the Ufe of tlie accused. Appre- 
hensive that the official organ — though faio«i 
to be faithful and competent — ^might not exen 
a moral influence sufficient to insure the object 
of the legacy, the prosecutors have emplojel 
the celebrated gentleman of Madison — not ilill 
sure of their victim, they also employed tk 
eloquent gentleman of Knox — and, ''to msb 
assurance doubly sure," they have added • 
this formidable array the shrewd and dexto- 
ous gentleman of Laurel. Having alreadj 
the prepossessions of the county of trial, thif 
have thus secured, as far ai they could, tk 
combined influence also of Madison, Knox, lii 
Laurel. And you have seen this four-hone 
team pulling, as for thoii^own lives, the heait 
load of tliis prosecution, and, at every up hill 
step of the hired three, you might have heari 
the whip of the $10,000 crack over their 
heads. 

We do not complain that the Common wealA 
is represented by extra counsel — ^nor do we 
object to the unusual number. But we do 
rightfully complain that the hired snpcmnme- 
raries have crgucd this case — not soberly and 
solemnly on the law and the testimonj-^nt, 
by leaving the field of legitimate axgrnneat, 
and, by assumption and declaration, atniggliac 
to inflame your passions and deceive jov 
judgment. It is a melancholy truth that, ii 
some respects, they have all argued as if th^ 
were speaking to earn contingent fees sal 
please their clients, instead of faithfully oi 
candidly representing the commonwealths* 
And, thus seeing money in one scale and Uofld 
in the other, we have cause to fear thattk 
money will outweigh the blood, and that on 
cause may sink under the weight of a con- 
bination unsurpassed in activity and wealth. 

The gentleman from Madison, who opens' 
the argument, devoted at least one hour ti 
the irrelevant purpose of proving the alanmn 
prevalence of crime and inminnity, and Ai 
importance of convicting and ^Tiging *^om^ 
the ruffle-shift gentry^^ and especiiSly "a Zbc^ 
tor or a Lawyer?^ Wsa he then repreMBtiiV 
the Commonwealth? Does she datire VBJfll 
conviction hj such appeals? And wten At 
law and the facts require conrictioBy is ilffV 
necessary and proper ^ h«r to aak* tti 
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„ _ . I harangnBT Th« gailtj ihoaM. 
k« pmi]ih*d, and I know th»t too duu; baio 
aacapei. Bat it if the ut of Itwyen, cbiefly, 
■nd not ■■> nmeh the ipiorance and tompus- 
■lon of juriai, that bus paralyzed tbc crimi uii I 
l*w. And m; friend from Madison miut nl- 
low me to remind him that no rriminal advo- 
CMe within hii range of pnctice hai bcenmurL' 
Initnunental tbau himielf in preventing the 
eondign pnnishment of the guiltjr. And I am 
not anre that hii rason, in thii inaUtice. to 
bii MCDitomed art* in defence ofcriminnlE, 
nu; not do for tbt Cominonwoalth what }ir.' I 
hM w often done againither — produce an un- , 
Jiut verdict. / am for nphoiding and enfui-- 
atag the law. But docs not thia gentleniati 
know that the ]aw is made for the protection of 
flu innocent e Ten more than for th« punjgh- 
Bient of the guilty? We too iuToke the laic — 
and in iu name, and under its paaoplj, we nsk 
ibr an acquittal; for we feel that nothing Imi 
Gad or the law can Bare the accoacd from tlit 
powenofdeitrnctian that are combined Bgaiii>t 
Un. It ii not mercj no much as moticy (iict 
ha* effected the escape of criminals, and lh«re- 
by encont^ed crime. And the oalv Uangcj 
now it, that monej may prodnee the opposite 
mult — the condemnation of a guiltleii man. 
And doe* the gentleman, anddcaly chan|:injL' 
from the adrocate to the prosecntor, eipcci 
to rwtore the law he hai to much telpoil to 
pvalyie, by hanging an inaane mant Aiitl 
whr doei be ao wiahl Why now ihall ioana!- 
^ be hnngt And why haa guilty sanity lu 
Mien cKapcd the gailowa throngh the genllc- 
man'a inflnenccl '■ Tht lei-Ko/non^ is tht roirl 
af all trill" It ij thia, more than anything 
elae, that aaTea the guilty — and it ia ihii, too, 
that the acctuied in this case haa most to fear. 
The aane counsel, not being able In meet 
fclrly the concluaivc tPitimony of Dr. Richard - . 
■on, aunmed that he ia himself rather iusnnc 
on the subjects of phrenology and mesmetisiB 
— ^ndtold you that thcae"/*jn'nyfoHZtorror,<," 
MU of wliom was bronght irnra "to tatifihtrn 
tnd aiUmiih ijiioranf mount-iitiftri,'' could Inok 
at yon and through yon, and feel ynnr pulac 
and your bead, and "tiitn IiIIuoh nil j/du nrr, 
ami all jrou Ihlnk and/ttl.'' la thia a grace 
atgoment of oar jnst mother, the Coininr>U' 
waalthl Waa there any testimony whicli 
oanld give even a color to thote improper as • 
■attioiul / know that Dr. Richardson hits 
BO Mtb in meameriem, and but little in phri' ■ 
Bology. And, though he is a Lexin^^n !><•<■- 
tm, I piesnmo that truth from his lips will be 

But he is "/•n tiitmi/ to ftft. gartrniiunl,'' piaiil 
tta gentUmiio. And what if he be? Itne* 
Ait impair die force of his evidcnct< or tend tu 
prore Ae guilt of the accnsedt I will tail the 
aecnMr that Dr. Richardson is ns dCTOtrd to 
tta ft«e institutions of hii cotmti; a* he him- 
Mlf| and was risking hit life in the Nonh- 
waMemanqr, in the year lBI3,wheDwoweTe 
katt at bona leaniBg oTpT»ctiwi>g law. Bat 



luch a courae of argnment u thii alumld ba 
sneweredin a manner more light and Indieioai; 
iind I will, in that way, give it and much else 
like it, Eha finishing blow by an appropriate 
anecdote. When the aleam locomotive first 
began to run from Lexingtnn to Vtankfbrt, a 
.ittle curly-headed and homed animal with a 
bobbed tail, wliilu grazing on the poor lands 
iiear the latter place, 9cciti(;a car approaching 
liim with ita accustomed force and velocity, 
md thinking tiuit this gceat "Lexington" ma- 
(hine was no better than himielf— though only 
1 ecrub of the Franklin hills — fixed himself in 
track and, drawing himself up fur bnttli, 
gave ita triumphant butt as itapproachcdhim; 
ind, as might have l<ccn expected, he was 
thrown several rods and cfTeclually "uifii vpf 
It the sight of wliicli n Teucrable gentleman ' 
exclaimed, that he admired the nnimal's ecur- 
sgr, but thought very bndly of hii discretion. 
Sow, whoever haa tlie lemerilv to butt against 
ihe Lexington Doctor and ridicule tlic ftwu 
ajid the law on wbicli we rely, should rcmem- 
the doom of the slion-tuled bull. Ou 
Lhis subject let l!ic coiinsrl take this conp dt 

Bat the gentleman fn^m A'nuj, after pouring 
mt you floods of eloquence, endeavored to 
Uannyon hytellinj; you that, like namalal, 
foung Bates had made lo hi.' deceased father, 

Bolcmn plc<li;e to nvenge Jiis wrongs — and 

at, as Hannibal hiul Kwom tliat he would 
Jestroy Borne. Ihij yiiuth bad neservated 
iliat ho woulil kill the' priFOiier at the lur — 
thereby intimntiit>: ttiat g'li: r.-jglil Iu haai/hiui, 
lo jiTtccnl his Iriiiij .:!.iii! And doen this, loo. 
eome from the mouth of the Comnionwealtlit 
It is not only cxtraucont iiut signally unlucky. 
Let it bo rememhrrcil that, after the battle of 
Cnnnor, //oniiiW wnKciimpclled to desert Italy 
—iicipiofar-i'-lihf ,.-»t i:iU iXfriea. vanqiuahed 
liint at Zamn. <!roru hint to iaglorion" exile 
and death, atHl d>i<lr(i.ved l^artht^te— and that, 
years afterwarUr, Caixn Mirim of Koine, aat 
a hopelera exile, 'in Us melanriiuly ruins. Wf 
desire peace. Wc :;|ipcal tu the law. There 
have been wiir .:ud htiiudshed cuonglu But 
if the menucrJ crusade ag.iinM the life of the 
accused shall hu lai^leni'ty naged, then, loo, 
[bo war may be i-nrr!rJ into Africa, and u 
proud Carlhat^r. in.-itriidof duviiti>dRoinp,mar 
fall never to n<e. 

Tiie gcntlcmKn f *oni I.anre) also lias gone 
of the niiv to i'xrit« :ind deceive. He ha> 
il to you t'he Moi'iiir law on homicide, and 
shown you that, hy tliat law, the munslayer 
eould Itftally cscR'ie tliu avenci^r of bloml 
only by Hccin^ ■aTely t« "a riiii nf trjiiiit." 
And dor* he wi*h vo'utonndertiaiid thataiich 

law herel If il iii-. the aemsiil luM raaehol 
a city of rcfnge. Ili< lountry is that rity, and 
you are that conutry and that refujet And il' 
yon will detrnuiike his dtfom Own the law, 
and the testimony alouu, we feel that lie 

safe, and f^ar not the avenger of blood. 
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InsteAd of arguing the question of insanitj, 
the lamo couniel haa also endcaTored to ridi- 
cule the insane expression of the prisoner's coun- 
tenance, and said that it showed onlj the mark 
of Cain. This idle assertion is contradicted 
by the nnanswcmble facts — and tiicrefore these 
have been answered only in this unauthorized 
manner. And in reference to all these unusual 
eiforts mode by the three Iiircd counsel, I must 
be permitted tu warn them that, in my opinion, 
if the prisoner shall be hung, their hands ^ill 
be dyed with his blood. 

But, j^cntlcmen, I am sorry that I felt it my 
duty thus tu notice fragments of the great moss 
of extraneous matter that has been thrown 
into the ar^rumcnt of tiiis case by the triumvi- 
rate counsel of the prosecutors. I know tliat 
all such irrcIcTant arguments indicate the want 
of those that are better; and tliurelbre ought to 
operate for us rather thnn against us. But 
lest you might be impn)perly affected by them, 
duty to my client required that I should take 
some preliminary notice of them. IViry shew 
thr spirit of the prosecution. I will now pro- 
ceed to those facts and to that law, according 
to which you are sworn to decide this cose; 
and I will not again depart from thcni. 

Our chief defence is insanity — though wc 
would not dcsjmir of liis aniuittol of the charge 
of murder on tlic ground of aggravated provo- 
ciitiim and strong necessity of self-defence. 

The Comniouwealth herself has prove<l tliat 
tlie accused, atitft-edeufh/ fo his marriage ^ often 
declared thut Daniel Bates had maltreated his 
own wife (the sister of the accused) l>y lying, 
every night, for nearly a year, on tiie floor in 
her bedroom with a negro wench, and fre- 
quently going to his wife's bctl and drawing a 
a bowie knife across her tliroat and threatning 
to kill her — thut slie invoked his (her said 
Itrotiiers) protection, and entreated him to 
remain at lier house to save iier life — that 
Bates, understanding this, became, therefore, 
very hostile to him, had conspired with his 
slaves to take his life, and had, in fact, attempt- 
ed his assassination. And it appears that, on 
one occasion, the accused when in the town of 
Manchester, received a note from said sister 
wanting him not to return to tlieir house that 
evening, because, as she wrote, her husband 
Avas prepared with guns to shoot him from an 
upper room as he approached the house. The 
Commonwealth having introduced these facts, 
they are legitimate evidence, which you Iiave 
both a legal and moral right to believe. If 
they be false, the prisoner's belief in them is 
evidence of his insanitv; and if thev he true, 
they must operate ]iov.'erfully iu his favor. 
The fact that he was undoubtedly insane, af- 
tertrtirHsy m to his own wife and the imputed 
connexion of Hates and others with her, can- 
not destroy the credibility of these facts as to 
Bates* conduct to his own wife and his deter- 
mination to assassinate the accused: for a per- 
son insane on one subject may know the truth 
on another. Boiidei^ there is intrinsic eyidonce 



of the truth of all that the accuied nid and 
seemed to belieye reipectinc Bates' treatmtnt 
to his wife and himself— or he was nndoiibted- 
ly insane on that subject also; for, if there 
was no ground for his belief of them, ikere it 
no adequate or even rational motirefor his yreai 
hostility to Bates, and his suspicions of his de- 
signs on his life, before his marriage. Than, 
not only have you a right to accredit them, 
but in charity and 'justice, yon ought to be- 
lieve them, OS there is no proof of their im- 
poBsibilit}' or even great incredibility. Th^r 
is no disproof of any one of them. 

Moreover, on the day of the catastrophe and 
before the accused hod reached the fatal Kpot. 
he was told by several persons whom he met 
on the road, that, since he left Kentucky. 
Bates had declared that, if he should ever re- 
turn, he would shoot him on first sight — tbst 
he and his slaves carried guns for that purpose 
— and that he was then at his furnace on the 
only road the accused conld trayel to Man- 
chester, the place of his destination — and wnf 
of those imformants urged kirn not to jntasi tkr 
furuare until night. Being resolved, however, 
not to leave the highway or hide himself and 
steal along in the dark, he endeavored to pro- 
cure a gun, so as to have some chance of de- 
fence against the guns of Bates and his slave?: 
hut failing in this defensive object, he went 
on with no other weapon than one of die 
smallest pocket-pistols. Now these simple 
and undeniable facts, forbid the prc«iunptio& 
that the accused, before he heard them, inten- 
ded (if he thrn were sane) to shoot Bates when 
and wliere he did — for, ns a rational man, be 
could not have hoped that he ccmld be able, 
alone, as he was, to succeed in killing him at 
the furnace with a small pistol and at a dii- 
tance of eighteen yards. But as a sane man, 
hearing what he had, ho must have apprehen- 
ded that, in passing the fumaco. Bates uin$i 
see him before he could escape the range of 
his gun, and, so seeing, would slioot him, in* 
less he could, on a forlorn hope, acridemallT 
shoot Bates first witli his pistol, and thus pv- 
sihlff save his own life. If he were rational, 
had ho not abundant cause for such apprehen- 
sion? — and did he not thus reason, think, ami 
act to sa^*c himself from destructiouf If se, 
the law, read on the other side, acquits hiB. 
Was he guilty of cold-blooded ni order { Wbc 
could hang him on such facts? 

Hut the fact that the accused iururrtd *> wBfA 
ujinece^try perils and acted with so nturh temrr- 
itii is strong cridence of his insanity. And it ii 
not only probable, but almost certain, that, had 
he been perfectly rational and self-poised, kc 
would not have passed the fumai-c as and 
when he did, or that he would not have 
shot Bates then, if ever — although we mam- 
tain that he had a ight to pass the highwav it 
daylight, and to defend himself. Cpra'tbt 
facts as proved, is not this case one of jnstii- 
cation or of very strong mitigation, evci if 
the prisoner had been as sane as yonf Stt 
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he rras insAne, and this w» will uow eiidcnTor 
to prove. 

Roth the luiud aiul body uC man aro, in the 
ultimate sense, inconiprohensihlc. We know 
also that the physical element oi' onr nature is 
material and mortal, and wc hclicvc that that 
which is rational and moral i«i inimnterialand 
imniorral. And consciincntly, man is tlie snb- 
jcct of two distinct sciences — jdiysiolog}', or 
the phononicna of anunul life — and p^ycholu- 
>yr, or the phenomena of the spirit or S(nil. 
Vitiility, wliether vejrctablc or miinial, we «'an- 
not understand. The material or^anii^ation, 
which produces and sustains physical lifb, oris 
produced and snstaine<l hy it, w« may well 
co]n])rohcnd. But hein;; ,«u (ron^tiiutoil as not 
to he able to understand anv ultimate trutli, 
element, or princi[dc, but (mly their phencmii- 
nal developments or results, we can know no 
more of the prin<'ipl« of life than t^f that of 
gravitation or electricity. We do, jiowever, 
know that animal life dc]jcnds on idiysical 
health — and that ilcranj;cmeut ol' the l)ody, 
whether organic or functionaK is unsound- 
ness or disease. So also we all know that 
life, even of tijc b)west ;;rade In tJie scale 
«»f animal i?xistcn«re, feoI:«, ]iercc!ves, rcmcTn- 
bcrp, and i.< scIf-Ci»nsci<)U'^; an<l cDU'^etiucntly, 
It i^f not ea-^v to di.'=criniinatc rhe essential ilif- 
fercuce, except in de^'ree. between tlie mind of 
A man and that which we nukv denominate the 
mind of h h<»r<e. The distinctive ditferciico, 
as {generally reco^j^nzcd, is iliat between reason 
ant! instinct. The beaver, the bee, and even 
tha caterpillar, ^nd every livin;: tn.*ature, pos- 
<C.*i»e5 the faculty of adaptin<j;thc niean»{ <if ex- 
istence and enjoTmcnl to the ends of that ex- 
i-^tcuj-e and eniovment. Tlie silk-worm know»i, 
and fmds, and feeds on, tiie mulberry leaf, and 
the cnlf and tlio child alike knr)W, ami lind, 
an<l suck, av somi a*: born, tlieirmother*spai». 
Tills adaptive and c«.>n.servative [lOwer, com- 
iiion to 7neu and brutes, may he called the un- 
ilcr^tamlin;;: ai!<l the Iicalrh and |ierfertion of 
tlii"* depend ne<'e.-«arily on tlic soundfie-ss and 
]>crfcetion of t!:e pliy:^ical orj^ani'-ni. IJnt 
man i»o?.-.esi.e« a lii;rlier faculiy — a jiiw-.-r ln-tli 
moral and intellectual — a capiicity t«i ktiow :«!! 
lii>i moral relation"* and ohIip\tions. and t> m-j- 
rertain. In- analy-ii-^ <jr induction, ab'«tract 
tmth, mathematical truth, ultinmlo truth. It 
\% this that ennobli?** liis nature and (dcvatcs 
hini above all other animated bein;:"*. This 



understanding, reason, and all — at long u 
that mind co-exist4 with the bodj, is affected 
by the condition of the body; tho theorj of 
dreams, and the inflnence of sickneii, of infkiK^ 
and of old age, on the mind, are alone sofficieat 
to prove that reason itself, however ethereal 
and pure, is <Ie]>endont on the perfection and 
soundness of tlie physical or^jans, through the 
instrumentality of which it .icts and is acted 
on in the entire drama of earthly existence. 
All that is extenial is communicated to the 
mind by tlie material organs of sense. These 
arc the lierald:^ of the mind; and we are io 
constituted as not to be able to discredit the 
testimony of our seuses. Consequently, sen- 
sible facts are, and mu^t be, as much accredi- 
ted as intuitive or self-evident truths; — and, 
wlien the mind reasons or acts from these 
premises, its deductions or its acts are inorita- 
l)ly wrong whenever the i)remises are wrong. 
The brain, wiiich is tho centre of the ncrvons 
system, is tho sent and throne of the mind. 
If the reason be immaterial and immortal, it 
cannot be un^-ound; but still, as it acts through 
tlie ministrv of the brain, it must be either ob- 
-scured, ecli])'ed. or dethnmed by any un- 
«ouudness or ilisorvranization of tho brain. — 
Wiienever the brain is unsound it will, to some 
extent, present to tlie mind, false anddelusire 
imaLTcs. \> hii h tlie reason necessarily believes 
to hr true, ami of the falsehood of which no 
proof or ar^jiunent can convince it — bccauso it 
mn?t !)elievc that which the senses commani- 
rate. When Any «>ri^an fails to perform its 
proper function, it is said to be unsound; and, 
rnnseipieutly, when jihysical unsoundness is 
the cau:*e of false sensations, images, or im- 
pressions, which <lelude the reason or perveit 
its action, the miinl, dependant as it is, on the 
I)ody, is, to the extent of the «!elusion, said to 
he — and <*(rrtainly, for all. |)ractical purposes, 
must ho admitted to be — unsound. And this 
is intellci'fua] iii<r.nity. It ]>rocceds necessa- 
rily tV(jm jihysical disease or derangement — 
and is. thereforcj nothing more orless than the 
niorbiil imagination of a fact which does not 
I'xisT — for the Mij^pi»scd t'xipteuce of which 
there is no e>idei:i-i» that couhl jiossibly oper- 
ate on a '.oiind niijid — ami of the non-exis- 
ti'iK't" of M liicl; no pi-oof CHU convince the 
rea-oii. If, fur example, tliehrain or organ of 
virion he s.» dive:ised as to present to the mind 
nil ohjoi't as red, which, in truth, is green, or 
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pnTiobling attribute we riay, i'nr the i>nr]«»»'e imprint (»n the retina I mage> of objects which 



<if contradistinction, call rcasini. Many imi- 
lightened mind« beli(?ve that the n:ider*randing 
or instinct of «ound anirnal life i-^ the otrsjinnj;; 
of organic matter, and is. thcref'tre, ni:iterial 
and i»erisliable; ami tliat the rea«(»Ti, peculiar 
to man, is alone innnaterial, and is, of cnirsc, 
indiTisil)le and immortal. 

But it is not necessarv here cither to <letain 
or confuse you by speculative reaKoniugs on 

metaphysics, or liy elaborated theories eithci* as the morbid cause exists, 
phrenological, physiological, or psychological; possible to undeceive the mind 
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li> imr exist, lite mind is inevitablv deceived, 
and, reasoning coriTctly from the facts and 
premi-es. iniijels erronciuis belief and ^Tong 
actioi). And thu<:, while the reason is sound 
and the reasoning correct, the conclusion is 
falsi*, because the foundation is deceptive — the 
very source of thought impure — tho premises 
imaginary and not real. And not only is tho 
source of the doliLsion physical, but as long 
as the morbid cause exists, it will bo im- 

l>ecaase what we 



eTeT7 perpoo knows that the mind of man — feel, or see, or hour, no extrinsic argument or 
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would be as to all Mibjccti. Insanity of inio<1, 
like that of the body, may be partial either in 
the extent of its prcTalcncc or in its degree of 
intensity. And altliouph the Court hu inti- 
mated and the counsel engaged for the Com- 
monwealth hfts said that there is no such thing 
as nn.>nonianiii, T am prepared to prove it U 
argument and an appeal to oltscrration, and to 
show als(», that there is not n treatise extant 
on insanity, or on medical jurisprudence, which 
dues n(»t rcco^pilzo and define it. I know thu 
the vulpir notion of insanity supiK>ies fnrr 
und total deprivation of reason, and I knov, 
too, that it is not easy to convince the pi^palAr 
niind that a person is insane who can reafos 
well on most suhjoctrJ. Bntbuth Rcience ami 
law recognize particular infsanity while tie 
victim of it may be apparently sane and n- 
tional on all other subjects than that in re- 
sitct to which there is insane delusion. AfA 
this mental derangement wliich is partial i:] 
the extent of its sphere is, in its various kind*, 
the lUDBt prevalent form of insanity, intellecrj- 
al iir moral, it fills the lunatic asjlunis— 
and there is not one of them in which a ma- 
jority of the i)atieuts do not bclon^i; tu thi: 
cia«s, in one form or another. It is no uc» 
thiuji, therefore, and lam surprised u^ ht^r 
any who jirorcj«5 a knowledge of juribpriuleurt 
^<peak of It in a spiiit of incredulity and ru'- 
culc. 

A fowjinotations will iuipregnably e<tabli?l. 
ail \v(> have said or shall ask you to beUeTe>:<r. 
thii* intcreslinfX subject. Ksquirol was siiptr- 
inten<lant, fur 40 years, of the lunatic ajvliui. 
at Charinttm in France. lie was an cniinft: 
medical jiliilosophfir — devoted extroordiiun 
attention to mental unsoundness in all its va- 
rious fonns — and his elaborate and leanc-: 
treatise on insanity i.<, therefore, not only tt- 
titled intrinsically to unusual respi:ci, b&t :• 
referred to as u standard authority by rae die*, 
and legal men. Kay*s ^^Mvtlical JurisprvU h^/ 
is also entitled to great respect — because it > 
an American production of extraori^Lan 
abilit)', and is devottd altogether to theMnp> 
subject of the medico-legal character and el- 
fects of insanity. (.)n these two books, then- 
fore* 1 shall chieilv draw. 

And here let me premise that nioilerc wr- 
ters on insanity, and even many jurist.*, reriv 
nixc a morbid derangement of the monl h> 
nlties as distinct from that of the intellecnu' 
How far any such merely mural insAuity nu.' 
exist without some intcllcetuni deroa^mn: 
also, 1 do not pretend to know. Box " 
do not doui)t that, as our moral aud l:- 
tcllectual natures are indissohihly associirf: 
and intertwined, moral deningcnn-nt is c- 
necessary consequence of intellectual insaniiy 
and is co-extensive with it. For cxampi 
when the mind of Hadficld, iu cousequeccs ^■ 
some morbid derangement of his brain. UbcRC 
under the insane delusion that he masttii- 
himself a sacrifice to the welfare of his 



proof can convince us that we do not feel, nor 
see, nor hear. And wo nin«>t reason and act 
as if what thus only Fccms to us, be, as it ap- 
pears to iLS to be,undoubte<lly true. If, when 
your wife stands before you, a morbid condi- 
tion of the brain, superindncCil by some moral 
or physical cause, iin])rint on your mind the 
vivid iini)rcssiun t»f a tigress, a lien<l, or a de- 
ra«)n, no argument conid convince you that it 
is vour wile you behold, nor prevent ytni from 
acting as you would if iiulced the cjbject were 
what it seems to you to be. Your reason, 
however clear and true, drives you neverthe- 
less to false concluisions and erroneous ctMuluct, 
because, assimiing false preiniscs to be true, it 
nmkes correct deductions from them; and tiie 
delusion is not in the faculty or process of 
reasoning, but in the imagination of a false 
fact^ the necessary olfspring of an unsound 
condition of the senHoriuiu. These delusive 
images, all produced by siunc physii'al de- 
rangement, arc cither illusion:. of tiic senses as 
to external objects, or hallneinations which 
arise from the internal fcclinj^'s or emotions of 
a distemi)crod Ijody. Tlnis from our own ob- 
servation, as well as autlieiitic bonks, we kn<JW 
that, while the subjcrt of tUlirimn fnmtns im- 
agines that he sees fnrit-s, h«>h;r,,i,ii„5^ ghosts, 
and demons — anotlu-r victim t.»l' dclusitm fccN 
that his leg.-* are glass, or, ihon^h a iiiaU-, tliai 
ho i"* in a faiuih way--anoliii'r that lie uros n 
robber cx'apc ln»ni his riM*ni ihrtuigli a koy 
fiolc — anotli(;r thiit ln' saw a sTranj^er to liis 
bed detilf it iu the illicit cml)ra<'cs of his faith- 
ful ami atVcrtioTifite wife — anil another iniag- 
ines consjiiracics in ruin him, and |)lots to as- 
sassinate liim l»y his iican:>t and best friends — 
ttiutther believes that lie is tlu* savior of the 
world — anotlu'r, like Ilailfield, that liis own 
destruction is a ncce>sorv ofleriii<r to the 
peace and happiijc-*s of maiikin<l — another, 
like the great rrfornu'r, Luther, imagining 
that he is beset by ihti devil iiiparnale, there- 
fore throws his inkstand at his black majesty 
and thus drives him Irom his presence — and 
anotlier yet, feels like the great raschal, the 
author of the lamous provincial letters, who, 
while ehiboratiug u heautiful solution of ilie 
cvcloid curve, had himself tied in his arm 
chair, lest he might fall into a deei) abyss, 
which he imagined he saw yawning beneath 
his feet. Such illusions of the senses and hal- 
lucinations of the internal feelings are almost 
infinite in kind, as well as in degree. And, 
whenever they exist, their (b'lusivo influence 
on the reason and the conduct of their victim, 
within the sphere «»f their i)]»eration, is as ir- 
resistible as it is certiiin. In each «.f these 
instances the deliisitm results from partial ex- 
citement or derangement of the brain, uiid in 
each there is, at least, particular insanity of 
mind, or monomania, which is insanity on 
some one subject only, aii.d whit.h, as to that 
subject and every thing connected with it, 

may be as entire and incaj )acitating as univcr- iiiuim:ii u sucnncu w me weiiare of lus on, 
sal inianity or a total oclipso of the mind^and, being opposed to suicide, he UlCZ«ted^ 
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teroiincd to assas.^inntc his porcrcigii, Gcorjjo jclcvelopccl^ When Ji'velt>po.l,iloc*' it, at once, 
III. as the certain precursor ofbinuwii execution 'maiiiru<it its baletul iufluenco ujion tiie brain, 
for murder and treason, I doulit not that his by priMlucinjL,' insuuily, or doc<« it rather brood 
moral nature was also so far dcran;;cdastu in- :uver tlir drlicatt* orpin of the niiixl and grad' 
ducc him to believe that, thou^'h murder was a | ually fnlHl its droml t'uniiiiid.si<mf When again 
crime, yet, in that particular case, he would be 'the mind bo^in-! u* triiu-r ami rca^Jiiu to sit in- 
guilty of no violation ofthe law ofUod or of man, I sw.urely upon her t!iror.c, do the Irieiids and 
or the delusion must have been so overwhelming ac<|uaintau('cs of thu iiuhappy bulTerer rccog- 
ai to have destroyed all moral resistamce. And'nizo those first monitions^ Or do they not 
luch was the argument of his counsel and must: niiher iK-hohl — if iudi:c«l tliey ol»«;crvc any- 



have been the opinion of the jury who actjuit- 
tcd him. How far moral insanity, if there be 
such a thing alone — such as — pt/romaniftj or an 
irresistible passion for incendiarism — or rroto- 
maniiij or an insane propen^sity for sexual in- 



thiui; — a siinple cliaii;;c t»f hul»it, sli;rhtly per- 
verted moral feelings, or trilling eccentricities 
of character. 

**Xow it is coiiceiveil to lie <piite ]>ossib]c, 
not to say probable, thut even during tliis early 



tercoursc — ur^/'///'»i«'//i//r, orauoverwholming stage of insanity, before the fricmls or imme- 
temptation to steal — should exculpate its vir- ; dime assoeiatcs of the patient are aware of 
tim, lam not prepared to .^ay: Tliat it should its exi>tence, or before it becomes developed 
excuse a criminal act in any case, without any ! to u degree that brings it clearly within the 
proof or presumption or intellectual delusion limits of any of the above definitions, tluit a 
also, I cainiot venture to assert. I)ut I dt»!sourco of excitement, fear, apprehension, or 
maintain that, whenever there is any suehhnental di.^iurhancc i>f some sort, shall so op- 
moral insanity, it is either the parent or the crate nitt.m the mind, through the medium of 
offspring of an associate intellectual insanity its decea»>ed orpwi, tiic l>rain, as to lead the 
also. Mental unsoundness is, in my judgment, person m) atilicted, now m the commission of 
a two-headed monster — feeding at the same !>uiciilc, u«»w ii) Iiomii-iile, or other acts of a 
time on the intellectual and moral man. i;;ro>sIy immoral anii liighiv criminal r.haracter. 

A«7«/V<i/, (p. 21,) defines mental insanity to .Kxporience also justifies the belief that these 
be — '*a rarchral atfection, nrdimtrily clironic, jresultij: may follow in the train of excitement 
and without fever — characterized by ///si>,(//r*' ; occurring from onlinary imcn'onrvc with soci- 
of seHsibiliti/f undrrstauillnij^ intr!tl'jrHrt\ and cty^ and ciiunlly from the i»ervcrtcd thoughts 
wilL ami emotions of the individual — thoughts and 

On the same page he makes the following emutioTis, too, which he may never liavc ex- 
quotations from rV;/u)//y; — **Insanity is the im- pr^J-scrl, or merely Iiintdl at in cimversation 
pairment of one or more of the faculties of the , vith his friends.'' 

mind, accompanied with or inducing a defect! /i".v (p 1-liO say>:^" Insanity ob^cri'es the 
of tlic comparing faculties'' — and from /V/'«7»-.>»amo patliologieal law> n*; otln-r diseases" — **it 
ard the foUowing: **lnsanlty is a chnmic dis- |Hrisesfromani«nbiilrtflection of i»rjranie matter, 
case manifested by deviations from the healthy and is ju^t as much, and n<i more, an event of 
and natural state of the minrl, (<uc)rdeviation<« special l*n>videncc as ntlier di>ea>es" — *'it 
consisting either in a moral perversion or a! follows the same cunr>e of incubation, devel- 
disorder of the feeling-*, atfertions, ami liabit- jopmcnt, and i»nnination in nire ur death, as 
of the individual, or in intellectual derange- other di-iea^o—sonurinic'* Ixing dormant for 
ment, which last is sonu'times partial, namely, nninth-i and rvrii year'-, nl-jcure to others, and 
in monomauiiu affecting the understanding; perhaps nm-xiMi-nd by il.i- jiatii-nt hini>elf— 
only in particular UHfdc* «)f thought; or geu- at others -uddenly l>n'akin;,' nut with no pre- 
cral and accompanied with (■xcitcnimt. viz: in nnmitioii uf it, appriia«'h" — "jn-^t as eonsump- 
mania or raving madness" — ftn<l then Kti/'iirnl tion, fi»r instance, ^i»nietiiiie- begins its ravages 
himself concludes as foUoWf.: »'ln general it i^ s<» ^lowly and in-iidnon-ly as to br perceptible 
regarded as a disorder of the system by which 'only it» tlie nio«.| praetical «»l»-ervcr tor years 
the sound and healthy exen'i»e of the mental' together, \vliile, in another rla-s of patients 
fiacal ties is impeded or disturbed. That every it procefils frtmi the lK';:inning with a progress 
ease of mental <lerangement, frtmi the first :k> rapid as it is iiaintiiUy manifest. Hut its 
moment of its existence^ can bo jterceived, and , presence no omr thinks of denying in the form«r 
referred with accuracy and precision to ca>e, merely bei;au<«* it" viriini onjtiysaeerfain 
one or another of these definitions, just as in | degree of health and activity, tiiongh it would 
science every fact may be rcferretl back to its ' b« m> ;freat<'r err»)r than to deny the vxiatence 
principle, is not, by those at all conversant , of insanity whiif the oprratioiio of the mind 
irith the subject, suppo*<«d to be in all, or i»er- !are not ho ileridy disinrln-ci as to be [lerceptiblo 
haps in any case, possible. Who can t«dl to tln^ casual obM-rver." 
when health ends and disease begins? When I On page 14 J the >amc aathor says: "Mail- 
diseaso is found to have shed its blighting in- ne>s is ni>i indicatcil sn mm-h by any particu- 
flncnce over the system, is it possible, after ;lar extravagance of thought or feeling as by a 
establishing this fact, to decide what amount •' well marked rbange of character or departure 
or kind is necessary to occasion aberration : from the ordinary habits of thinking, feeling, 
of niiidi and whoa this amount and qoalitj is | and acting, without any adequate eztenal 
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ranio." And i>ii p. (!) "It is ihp pniluiisfil 
■IcputurF, witiiout «iiv iidci[ii;iU' i-xleniul 
mnsi!, from (hu iitnlv <if fcvlin^ ami nimlcs of 
thiiikiiie usnsi to tiie iniltri>lu;il wIk'ii in liridth, 
thu is Uic true fi-aturc a( ilisonlur in iniuil." 

Spciking i>r Hiinio of the cliniiiiitriftira 
uf inMnity, Aii/KiV.J wivm — '-'riit' insniir ulicn 
enl«Hwn an art'ivion lovnnl-i ]M-r»iin!" wlm 
wore pnTiuiHlv ik'ar tu (hem. TWy insult. 
misiuir, anil U^ from Ilu-iu. It is *i> ri'<u1i. 
howercT, of tiioir iliitnt't, Ji>i:Ioi»t, uml r«u," 
(p S6.) "Till'. inFimc imin Lci^oiiir* liniid uiid 
■mpiciont. Mo Iban urcty one that hr n|i- ' 
pnachoe, nwl his Huiiiariiiiis onIi'miI tn thiisa I 
irho were inoct <Icur lu hiin. 'Pho i'<iiivi''tiiiii i 
llutOTOTjouD is vnilcuvcrinif to torment nnrl 
■Under him, to roniier him iiiiiH'niMi'. nml to 
TDin him, in bmly nml estiilf, pm* the finishing 
■truke lo his moral iK'Tver^iim. (ji Tl.) -Wi- ! 
Tonlil remark tlial tlio iniiimi! i-imrcivc a ilia- ' 
like and arcntjun to certain iuiILriiluals, with- 1 
out anT motirc, and nothiiij^ iiulaccii them to '■- 
change their viewg, Thu oliject nf thij liaiTcil ' 
U iLtaalljr tho pcmun wlui. Iiefure their tlln<-'^, 
eiuovod their Iotc." (p 'h.) -''FIius n iiiollier 
bolioTea Khois nlinnih>noill>yb«r hR.lmn^l.iinil 
deHirci to fluy licr Gtiitclren tu Mtve tliiin fiviii 
alike roifformno. A vine ilresMT phiigi lijs 
duldren in order to hcnd tiiem to ITeuvvn. 
A ladjr pcta the i<1i'i> Ihnt lier hnslunil vi>l>i'B 
to thoot her, ei>rapo>< from hiT chuii'Hn, Emit 
thrown henelf into a well," (|i S'W.l '•Mri'. A. 
entertaiustheholii'iihnlmcnmtorliiTrhiiiiilitr I 
dnrinK the ni{;ht: im iM'iuj; flionn that thin is 
impoiailile, sIiQ n-plioKlliey {ws tliroujih thv 
lock." Cp 13.) (hi i<afx aiJi lie biivb: "Uis- 
iq>pointc(l alfvetion, jeiilun:iT, four, tif., I 
•TO tho passions whieh prwluec the pvati-Mi 
nnmliar of lypenianine', <lli:it i^. melitnrhoty i 
monomaniacs.) psriivulurly in ynncb.'' 

JealoiUT, a* we mi|;lil, from iln force and 
character, presume, is more frC'iiieiLlly, thim 
other pa«Gionx, tho cause or ininsequcnre of 
partial imanity. Fur illnstrjtion. we will 
quote from f^fqaifl wmie cuse* of tliat kiiiil In 
ttM asylum at Ciiurinbm: IL P., wlui war. an 
officer nndcT Kupoleon and an aRbetitiiinie 
husband, became a monumanine in coiijcqnrncc 
chiefly of the downfall of his Icmler; ami. ufter 
the last aljilicntion, '"takiis up a friglitliil iivcr- 
■ion to hii wife and her family, who were pn-- 
Tionsly the ohjccts of hi* slnmpi^st recanJ. 
Nothing removes his dislike. lie desert* hi'i 
•doptcil family." "I have oHen (poke 
of hit wife and family, in onlor to leentl lii.4 
fonner aScction. They wish, sayslie.to ile 
the faith: anil they are rncmies <if Oo<l an' 
renonneo them, (p flfi.) M. D., 40 years i 
and after he hail been sometime in thi: nKyli 
"beUcTea he sees aputientoflhc linu^c vioh 
hii wife. In a faiioits passiun he thmwK him- 
%M upon the object of his wrath, and injure? 
him most seriously," (p 103.) 

M., at the age of 37, was married to a beau' 
tihlironUibaatuuableBndwttltlij. "He 



is jealous" — ''nrhange in his character i> per- 
ceptible, lie is quuTTel-'omc. too eiartii4;. 
oTorboariiii;, nnea.<y, restless, and ubjn>t lu- 
ward^ hin relative).*' "lie runc^'iTvd an opin- 
ion tliat the fooil at the eadng-houM; at whicli 
lie was Dccnttouicil 1u dine hail been poiioced. 
Ifc induced in violent fits of jiiusion agiiLii 
his futhcr-iii-law. who laviflicil upon Lis 
cverj- Htlculiiiu — lie quarrelled with his wifr, 
lluln'itII^tlludiU]j the att'ceiion rlie eiitenaineil 
fur liiiit. )Iu visits the houioi' of his arijUdia:- 
anecs, einnpluining that he is poisoneil in tlu 
nmiily of hisfatlier-iu-law, and M-ciues hif 
wife of rxcrcisinK :in un>lue infiucnce utir 
hiiu.'' "Ili^ phrbiiijfnumy i; chanceful. k> 
e; es red aud prqjeetiuft, and liis step haa^htr. 
He isputitc uiwanl all, faioiliar with nou'.'" 
"1 cannot elow thisncc'>imtit-ithnnirciiai'kicg 
ihut, from hcini; a hypwJioiiilriac ni firtt. lVoh 
a 1^ jminaDiae feariii); poisuu- Iiu hecnniv ■ 
luunotoaniac,'' (p au-'STi,') 

Kt<l«ind makes the fullun'in>; r.la>>ilicil:iiL 
cif the TMrioiu kituls of insanity; 

"J. /.air«"«»'f-— Delirium' with reipectt" 
nne or a »mull uuinbcr of object*, with pn- 
Hiiuiinanirc ■•!' a Korrowful and daprewii:; 
fa«.-ioii. 

'•■1. .\f'-ni;,iiiar-i, in whick the delirium i< 
liniiled to one ur a small number of ubjecli. 
with eicitemeni and predominance of a gi* 
and oiiiiitinivo iwissioii 

•■3. Maui.,An which the delirium eUtudt 
lo all kind* of objects, and is acemiipaBied 



~ " '1 iMmruflii, in which the insGiisate untr 
foll^', bccauM tho urvans of tliougbt havv Ipm 
ihitr enrrar and the streuglh requisiw '.<• 
fulfil ihi-irfiinctionK. 

5. ■ MtriliiyM ttlim-ii, in wliichiheco 



I'urhkjiH a ililTerent and more coioprebcnsii* 
nDnvncltturu, Icavine out iii/tiuiuii^'. and in- 
plijJi'.K Uilh types of particular insanity ii=- 
dcr \\» liile of inunomanio. would li- 'irnin 
icii'iitiSc. as well as nimple atid iuteliifibl* 
And we shall so tr«at the Hubjecl. 

■' M'w,m:i«iii and li/fitiHniiiii are chronic c*.*- 
chral ofTitiioDs unatlenih-d by fevor and ehi.- 
aclurisisl by a partial TleiiJu of the iatfili- 
^Dce, aaeechinK, or will. At. one lime iiM 
iiitellciliial disonler is coufincd to a iiaei« 
object, or a liioited number of object*, fit 
jmiifiiis seiie upon a faiso principle whict 
liny pnrsue without deviating from Icgieil 
rBasoniugs, and from which Itey deducfl«p 
liuiatc coosequencei which modifv their »mc- 
lionn lud the acts of their will. " Aside froi 
thispanial deliiium tberlhiuk. rea»OD ami 
act like Other men. Illusious. hallucinaiiau, 
vicioua asiocialions of idca.i, false and str»p 
convictiuns, are the basis of thin deliricc. 
which 1 would denominate intelhrtiuti ■»«- 
.Uanothtr, n 
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is this which authori hare called r«fwn*;i(/]feclingf" or action altogether foreign to their or 
mania, but which I would name aff*.riirc mo- Uliaary character." " It is a fact that mwt n«- 
nomania. In a third class of cases a lesion, »'r hv for<jottrn^ that the phcDomcna of in- 
t»f the rclU exists. The patient is drawn away sanity do not h'r on thr snrfarc^ nvy viorf than 
from his accustomed course to the commission ! ^/K<.?r of otJn r dlfiufsrSf Imt mn hr din'ovircd 
of acts to which neither reason por sentiment o»/y hy uifivA af rlo:if antf j-ntimt rrnminn- 
detcrmines, which conscience rebukes, and //o**." 

which will has no lonccr the power to re- » The forcg^vinuj views of insanitj, and mono- 
btrain." (AV/ii/ro/, 3i20.; mania eapL-ciariy, are corroborated bv the con- 

Ou page 200 the same author .«:ays : " Mo- current testimony of every rofpectaT)lc writer 
itovmnut m, of all maladies, that which pre- on either medical' iuriapruclence or insanity — 
sents lo the observer phenomena the mo»t ' and most fully and cmnhatically by AV/»tff.«»«, 
itrani^i and varied, and which offers for our iby /V/<7mr</, 'hy JJr.cL-y uy Taylor^ and by (hiy^ 
coubiaeration subiectsthc most njimerous and .all standard authors on those interesting sub- 
profound. It embraces all the mvbtcrious an- jects — and more particular referftnces to 
oraalies of sensibility, all the plienomena of h.vhose writings, although I have one of them 
the human undrstanding, all the consequences I before me, would be an u>;clcss consumption of 
oi the perversion of our natural inclinations, ' our ti:no. And let me here guard you against 
and all the errors of our passions." any delusion from oblioue intimations, already 

** The more the understanding is developed made and probably to oe repeated in the cou- 
a]id the more active the brain beconiof, the ! eluding arguments fur the Commonwealth, that 
more is monomania to be feared." " Mono- 'these are all • * r^/jrfor'.v buoks" and not tliore- 
mania is essentially a disease of the sensibility, fore to be regarded as authority m a criminal 
It reposes altogether on the affections." " This trial. How noes the Lawyer, the Juror, or the 
malady pre.sejits all the signs which charac- ;.ludge, become well acquainted with the true 
terizo the passions. The delirium of mono- jdc^trines of insanity unh^ss he shall be in- 
maniacs is exclusive, fixed, and permanent, .' strueted by the haVuing and experience of 
like the ideas of a passionate man," i eminent medical philo^opheri* who have de- 

In illustration of the delusions and passions | votr-d their lives to the ob:<ervation and study 
accompanving monomania, the ^ame author, i« if i1? And from what source do we and must 
on pages S64-'65, says : " A father immolates' we derive our knowledge of the law on subjects 
his sou on a funeral pile in obedience to the < pecul iarly medical? Nece.Miiarily and con- 
voice of an angel, who comnjanded him to fo>sedlv frvm w6rk^ on medical jufisprudonce, 




Hfs ttt thr form tr.** " A mother is compelled to • And 1 aver, without fear of contradictii/n 
deea])itate that one of her children whom she M>om any candid Hn<l intelligent source, that 
loves with the greatest tenderness.*' Can we jthc b<x>ks, from which I liave read to you co- 
rvconcile reason with the murder of that be- 'pious quotations, arc* thf- vm' best and most 
Ing m(^t dear.** "We can understand the phe- [authentic on tho subjects on which thi-y are 
nomcBon only by ad»ittiug the susj>eniion.! written, flad they not b<en both a;!miViblc 
temporarily, of all understanding, all moral, and credibh? oi\ this trial, the Judge would 
Ronsibility and volition " 'not have allowe<l me to read them to you. 

On page 162, Jtiiy says : " The most ."implc ; Then- is no higher or better authority on the 
form of inis disorder (monomania) i** tliat in j subject we are considering. I shall iherofore 
which the patient has imbibed some single ' vet draw on 1 hem, or on one of them, coj)iouslv 
notion contradictory to common sense and to iln another portion of tin* argument. And 'l 
his own cxi)erience, and which seems, and ' am quite sure that the Commonwealth will 
sometimes no doubt really is, dependent on not attempt to evade the force of these books, 
crror-^ of sensation. Thus thousands have bo- ! otherwise than by repeating that they are 
lievod their legs were made of glass— or that ]** Hurfnr's hnnls.** But not only are tliey in- 
■nake}4. flsh, or eels liad taken up their abode trin^ically authoritative, but tlilej' ar<», for all 
in their stomach or bowels. In manv such the purposes of this case, concluwivoly forti 
CM^eM the hallucination is excitod and main- 1 fiod by j 
taincd by impressions propagated from dis- 
caJsed parts the presence of which has lieen 
revealed by dissection after death." And, on 



udicial recognitions in both civil and 



criminal trial<«. In l7iM, James Hadiield was 
acquitte<l by a liritixh Jury, in Rngland'n 
Royal C*otir'i, on the grounii of monomania 
page 167, the same author, ^ays : " In the sim- ' ah)ne. Although ho was indicted for treason 
pleat form of monomania, the understanding j in shooting at his sovcn-ign, and was admit 



appears to be, and probably is, perfectly I ted to be perfectly rational on most subjccti*, 
sound on all subjects hut those ronnntrtl witii rtlio Jury found a venlict of not guilty, only 
the hallncination." "If we would follow those I because* they believed that he laborea under 
people to the privacy of their own dwellings, insane delusion on one subj<.*ct which led him 
narrowly observe their intercourse with their to attempt to kill his king: and that verdict 



fdends and neighbors, and converso with 



has, so far as I know <»r believe, been approv- 



tkem on subjects nearest to their thoughts, we cd by all enlightened jurists, and has been 
■hould genfrallj detict some poTiraitj of ^ricogiiiwd u » leadiDg authoritj erer linot. 
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Subsequently Lord Or/urd was acypiittotl |oii iLo braui, in consequence of which filse 
un ail iiidictiiiont for mil idur on the ground of aud delusive images or ideas are communi- 
nu»n'»:n:iiiia nlone, thcio bi-in^' no d.^ibt lh:it ,cated to the fnind, which are neceasarily Rt- 
he wns rauona.1 and sane on all M'l'jccts un- !credited as true, and from which, reasonlog^ 
connoctod with th«; li'jjnici'iM. In 1.?3j, Aa*/;- i correctly from false promis«*s or imaginary 
r'irr' wad acuuilted by au Amtrirun jury fori facts, it deduces erroneous concluaions, with 
shfotini; at I'rtsidritf Jnr,\son; and his ac- ji'itnitivo ccrrainty of their truth. Tou may 
(luitt^d warJ un ilio bi»lo {ground of nionoiuauia 'understand also mat partial insanity, whether 
a.-, to thi: Pre.-^ideni ; and on that trial, the [limited in degree or in the extent of iuran^e, 
cu.iri reco^rniztd /Ai'///c/.i*icnsi' as uslabligh- 'is, like other chronic diseases, latent and m- 
ini,' the (rue W'^id doctrin.'. In Kentucky the j sidious in its incipient stages, frequently flow 
Court of Appeals 'jaei a^idi> Moor's will onji" its projjress. always discoverable first bT 
the ground lliai the testator, Ihoui^h rational! the nearest friends and a«vsociat^ of the 
on all other suhjecla, was believed to have alHicted subject, and rarely suspected or ad- 
been insane in tlie conviction, without cautje, luittcd by strangers or others whose inlcrcourae 



that a brotlier, whom he preteruuited, had at- 
t.enjpted to poison him. And, m«)re rerently. 
one of the aolesi jud;;es on Kn^lantlV l»ench, 



with the Tictim is only occasional or transi- 
ent. Vou may iiiesnme too, as is undouk- 
edly true, that all invauity of mind is accozu- 



in the celebrated ca-e i*f Ih ,c v. r'lnd; set panied and indicated by certain physical 
a«:ide a will on the single ;<roU]i«l that the tes- s^ii^us— iu tiie countenance, the temperature, 
tator, who was a ]ihvsician. wa> a monoma- i^l^*^" p"lsc, the hang of the muscles, and thu 



Iliac as to his only ehild, (an aniial'le and 
beauliful daui^hler,; whom, from her birLh, he 



general expression — which uone but Thi.>«e in- 
timately acquainted "with its phenomena cia 




will bni. had invariably i.ei>ecuted and abused foiling force of the opinions of enlightened 
with a crueliT more ijian s»avage. And ihe i^"*'<i»cal men on all questions of insanity : 
ca>.e^of a similar kind, in EnLrlandiuulAnier-,*"^* y«>u should not be ignorant of the fact , 
ica, and in which, wliether civil ur eriminal, '^^^^^'^ the law gircr. to such opinions peculiar 



the d*jctrine of lladfid<l's case has Ix-rn judi- 
fiallv rceoijnized, arc tou nuuierouM to justify 
♦■veil a reference to their tirle.> on ihiM ooea-^ion. 



credit and decisive effect.jiist as it does to the 
opinions of jurists on q^uestions of law, or i 
lho.se of artists on questions of art. 



"We may thtn lore enndudi', witliout hazard,' And, gentlemen, vqu cannot, I trust, no v 
that the hi^al a.s well as aeinal existence of, tail to perceive that tntelUctual insanity is eo*. 
luouijnuin'iti^ anil its di-abliiii^ e.\ciilpaU)rv in- = any unsoundness of the reasoning faculty or 
fluences. an* p*e«»LCiiiziMl anii e-iabli'^hed by ; derangement of the mind itself, psycholigi- 



that very lav.- by whirh you an- bound to try Ically or spiritually considered, nor erroneou* 

reasoning only, nor violent passion mtrcu « 
Tlion.* is then, bcvoiid doiib!., such a tiling } N»<t:/r, ]>ut- is a morbid delusion of the senseSt 



ill 1.1W and iri fmM. a- in-ani:y (u\ one, or a few ! the feelings, or the imagination, which fur- 
subjeets. whili", in all o:lnr iT'^preis, 'he .sanw ! iiir»h the material on which the reason acts. 
mind is appiireiitly s.imiuI aiul ia'.it)nal. And ' As the siTone and unchanged, sun of heaven 
this is i«'c!miiall\ eall'd »»■■'/."/(. «/i/'"./. whieii i» ; lelleris, from a deranged atmaspherc, unreal 
imh-edtin; mo-t pirvaltii: r.irm of in-aniiy, n!> and oficn distorted images, and even such a« 
all Imialie asylurii< will ]>r«ive. <.Iii into any the b«'anTiful f'atn mvrijami in the Bar of Na- 
om- i>f ihe-e rec»pla('li':> oi" ihe insane aridy«iii plex, so the mind i»f man, operating through a 
will, as alriraily .-n^i^rtsti-d, :ioe a lurLTemaiinity i diseased brain or the false suggestions of un- 
of the Jinhaj^]»y ti-nar.w wliu r«-iL-oii well and -sound senses, presents delukiye objects or im- 
manife^t inii-lii^'i'ne.f; and s^-ii' p.is>(.j.^ion «'n: aginary facts wliich have no existence el^e- 
many, perhaps moi-t sublert-i. arid -yornf you wliere than in a dit>aas(*d brain or morbiJ 
will bo Hurc lo M-e. w]iu.-»e inlirmi'.y viiu will . imagination. The cause is physical, the effec: 
not be able i«i di-'.eot wiihimt a i!uo from the 'mental. It is delusion — delusion of a diseased 
keeper or >orii«' acijuaintanre wlit> had a^rer brain or unsound mnihes. Man is so cimili- 
tainod the particular .^ulijii-l of in^^ane delu- ' ruted as to be filly adapted \o the material and 
sion. But comparatively lew ani«»ng the in- i moral world around him. He is so oriC&aixed 
bane are. totally so : few are ho far deianged as I physically, when his organs are all perfeccand 
to appear to tin? casual observi-r wid imn, or 'sound, as to perceiye external objects as they 
what is vulgarly consid« r«'d rnmi imm. But jare. and so constituted morally, as to be ablf. 
still, insanity even on oiu' siiliji^ji only, may,] by his reason, to deduce true and right csa 
totlm whole extent of its sphere of operntions. jcfusions from existing facts, and to confora 
be as conqilote and stultifying as total de- ; his acts to the will of God and the laws of bi5 
raiiyri'""'nt »>i. all subjects. j coiiniry. And, when in this perfect condit:o!i 

You may now also perceive that /iW'//m /u'l/ ! of constitutional hannony and adaptation. ke 
insanity pnioei-ds from xome morbid excite- -is, in the legal sense, sane, and is responsib!« 
ment or deran;;ement of the brain, or from | for his conduct .'because being possessed of iI2 
some disturbauce of the physical health, or of faculties necessary for perceiving the tnxfih ff 
home one or muru of the hvs senses opt rating Idoiog his datj^— for ike proper txflitiif ^ 
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thoee powers he ihould, an a moral and ac- 
countalole being, be Tceponsible to God and his 
country ; and whatOYer the degree of his intel- 
ligence may be» he is legally sane. 

But let tnis harmony be aisturbod, and this 
organic adaptation be dislocated, and then, 
the mind being penrertod and the rcasou de- 
luded by causes which can neither be eluded 



only imagined Uiem, or had he, for example, 
only imaijincdy l]iat he saw a paramour of Lhs- 
dfmomty night after night, onlCi' his ro<im and 
defile his bod in his oum presuice^ and rsicaj**' 
thrmigli the icunlow or the h^tf-holt- to avoiti his 
otru JratcH xwurd. — then he was undoubtedly 
Insane, and his homicide would hav(i been ex- 
cuseablcfix the untHml offspring of a disordcr- 



nor controlled, erroneous judgment and moral jed mind. ^ This is tlie kind of deiusiun which 
.jdoTiation are as unaToidable as the laws of is meant when insanity is said to bi> delusion: 

it is, I pspeat. a delusion resulting, not merely 
from false reasoning, but from imaginary. /Jfrr^t, 
the images of wbich aro so viridly imprinted 
on the mind by soMie di^teln))crcd organ as to 
fores the belief of their truth and balfle all 
external proof of (heir falseho^Kl. And thisi 
too ifl the conception of intellectual insanity 
recognized in the capes of I /iufjitld and I/yrd 
Or/ord, and iMury. <'lurL\ in England, and 
Moor's will, and /.fntrincc in tuir own coun- 



nature — the man is so far out of his element — 
not as he was made, andto that eztnet unsound 
or insane ; and consequently^ responsibility 
ceases as far as the reason of it ceases. If a 
man's yiaion is so far deranged as to present 
objects which do not exist, or to exhibit in a 
distorted or false aspect, such as do exist, he 
is, in that icspect. insane : and, as by a fun- 
damental law of his constitution, he muft bo- 
lieye what he sees, and will act according to 
that belief, he caimot be reasonably resDon- 
-eible for the effects of the optical illusion. Nor, 
fur the same reason, can he bo responsible for 



try, and in many other leading caries both in 
England and AinericH. 
Irom the foregoing roiihidi'ralionv aud nu- 



the natural consequences of a delusion which Uhorities, we feel iiuthoriz«*d to conciudo, that 



is the necessary offspring of false images or 
imaginations produced by a disorganised or 
diseased brain. — And this, therefore, is an il- 
lustiratioB of Isffal insanity, which is defined 
by Endcine, in 2/ai(/fe/</'5case, to be dflualon. 
But this is too comprehensive. All delusion 
is not insanity ; for orrofs of judgment or of 
conduct arising only from a bias of intcrci^t, 
sympathy or location, or from a mere want 
of proper consideration, or from enthusiasm, 
or from violent passion, aro the common fruit 
of sound, as well as of unsound minds, and 
are not. therefore, proofs of insanity. When 
a man is actuated by a rational motive arising 
from facts actually existing, then, however 
eseessiye or exceptionable nis conduct may 
be, or however burning the enthusiasm or vio- 
let the passion that impels him, he vuuf not 
be, in the legal or scientific sense, insane. Uc 
is not deceired by false images — there is no 
delusion of the senses or the brain ; the facts 
on which he reasons and acts, do actually ex 
istf however insufficient they may be for in- 
flueneinff a sober and rational mind ; and tliere- 
fors haying the power to make rijg^ht deductions 
from them and to control passions by reason, 
he may not be insane, and might be responsi- 
Uo. But when his motive arises from a mere 
chimera of a disordered brain, or the morbid 
imagination of a fact, or evidence of a fact, 

when there is neither such fact nor any evi- will, had then* bien no (tther evidence of the 
dsnceof it>— then his reason raimot undeceive tcstatorK insaniiy thait tho siinpU* fact that he 
him, his judgment mutt be wrong, and he is, said his brother attcin ]>r4 d to poison Iiini, the 
oonseonently, insane and, so for, irresponsi- will onglit tt> hfirc Ui-o «>Malili»<1u'd — because 
Us. The sacrifice of Demltmomiy by her de- that fact alone Avas nuithrr .sutlicif.'tit proof of 



iuteU(!Ctual insanity is delusion unavoidably 
resulting from some nnhealihy or deranged 
condition of the pliysical man, which neces- 
sarily produces fnthe ini]ir('s»ions and emo- 
tions, and cojihequeiiUy juTVcrt-s the reason 
from tk mentor of truth into an inexorable 
guide to straup> aud peril«>us error. 

And triotl by this jlefinition.thc facls* j>rov«.'d 
in this caae, as \ycconfi(l«'i>ily believe, shew, 
beyond a rational doubt, thai, when he shot 
his brollier- in-law. hr. /JfiL^r was of unsound 
niind**-laborimf, es)Mrially under insane de- 
lusion as to him and lii.i nwn wife, and, to 
that extent, totul/if instmr.. 

Kut h«.'re I fei-l it to hi- my duty to admonish 
you to Ik* careful t4> di^criiiiinali* !)etween le- 
gal insanity, and tin' ordinary delusions of a 
sound mind ari>inti: only from pa-^.^iou orfals4> 
and imperffcl reaf^oninj,', and also i(» under- 
stand clearly th:i!. in such a cas<' a.s this, 
public ju.>tiee and security re<jnire that the 
plea of iusnriity siiould be maintained, not 
only by butisfactory proof of delusi«n, but by 
uffiriHotirt and iiifri/ifH'- proof that the source 
of the delusitm wa^; a disordered or excited 
brain producing; tin* hone?«t conviction of the 
existenoo of faets whiirh do not exist, and for 
the assumed exi>IriiCf c»f which theie was no 
evidence that e.^uld have operated on the be- 
lief of rational mind. In the ca^c of Moor's 



TOted husband Othello, was thc;effect of pas- 
■ion, and not of disease. His reason acted on 
facts which existed and were communicated 
to him by lago ; and, in both ethics and laW, 
he was responsible for drawing wron^ infer- 
ences from those facts, and for pennitting his 
passions tok subjugate his reason. Ho was net 
therefore insane, in the technical sense, and 
was a murderer, But, had there been no such 
iMTtof ttor any eyidsnce of them, and had he 



the sincerity of tlj»' it-stninr's declarations, nor 
of the non-ex i>.ienct' o|* any rational p^round 
forbelievinif whathedfclared — and, in the ab- 
sence of other evi.'encis tlie fact that ther» 
had Ix'cn an atten>pi ti> poinon him would 
have bcc-n intrin-icallv lcs>4 improbable than 
that uf his insanity. Ihit it was proved afiir- 
matively, not only that lie had no rational 
ground for his charges but that it sprang f^om 
an insane conception when he had oeen in the 
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delirium nf :i w?vcre and })rulractcd fever. So, 
trn). liad llie only ovidoiico of Dr. F^ikcr'fi iu- 
^:lnilr bc«Mj \ho fact that Jio Jiail said tljal 
DnnicI Uatt's wax a ferocioiw liii<b:ind and st*- 
crotly Tuoditaled hi:* niin ht'Cau^r- lie wa-s pro- 
i«clin{» Ins sistiT. and also that h« i'Bat«*s) 
liad illicit intcTCoiirst? witli hi-i t liak^r's; wif«, 
1 would candidly admit thai the ploa of in- 
sanitv in not s!i*taini'd. Rut if, as wi» c()nrcnd, 
Ave have indiKjuitably ju'oved that Dr. Maker 
hclit'veu ivha! wv h;iv« F>hown that lliero wan 
no pvidcnoc to snpjtort, ami moreover, that 
which was intrinsically iuiproKa\)Ieand dwu, 
Jo soiiiL' fXti'fit, impo*isil)li*, thun, v, ithoni tht* 
t(!Sliniony an to his ])}iy!!iical appearance and 
conditiun. but more conclusively in connexion 
with it, Wf.'ihall, with undonbtin^ confidence, 
insisi, not only that our ]dt'a i-* jncontrovoH- 
ibly maintained, but thai, a siro!i^er and clearer 
cahu of ]>ai'lial in<anitv ihan tiilK iti not n;- 
corded in any adjudijea cn>eon eai1h. 

With smell qualificalitm.-* and caul ions, there 
can be no dan^^iT of aii (nijust acquittal un a 
false plea of jnsanily — wiihout them, ihe 
iruiltT will v(\o\\ be aeijuiH«Ml on the ground of 
simulated insanity or of a mi>concepiion of its 
true character, and the in locenl insane niay, 
as i»ften, be unjusUy c(»nvici»'d. Rut we fi*el ' 
surr thai j>roper applicatiim of the line doe- 
•rine-? of "^cii'Mce ana of law to iIm.* facts prov- 
cil on ilii** trial, will insure t.Iie a'-q :i:tal of 
tin- :xci;.-ed. If tlu^ri! be anv wisdom in vx- 
H-rienci'. iruth in scimcf. or c<-rlaiuiy in 
;nowli.tlj;r, thrrre are two cla-.-t"^ of fact. -> in 
thj.-* c:;m-. fitlitrr •>f v.liieh mu-t- be sullicient 
•.I proNe Dr. ilakcr\ in-aniiy now and when 
lie shot ll'Ue'5. and l.»o;h of wliich I'liib.'d, prft- 
sriil li^ coiicli;>ive a delence a.'* I'ver was (•>- 
.:iM: lu'd In a ca-^- uf rnniMitiul on lUv. ^Tound 
"f in-an»' drlu.-i-.-i.. 

Kir^i. iU^ p!iy>icul a]«ptai.'ii.Cf and condi- 
:ion wi»;«». a- ini' lime of iIk* shoot ini;, and yet 
are ]->! ."Uch a"", accordin;; :<i all ip>!rnciive 
«'xprrii';iOL-. rlvjrivi'rl from «ib"*i.Mv;i; ion, from tra- 
dition, or from boukx — intlieali.' #/.'»,if *:/('//.• A/ — 
<jv..ick and exei!«.'d jmiIsc. a p"euliMr l»'m]irra- 
tuii'. a wild ^'rpre^^ion, a rii-th-.-A ami j(.'aloi:s 
t*. nij'i-r, a ■»in;_'iilar tlaccidity and haui,' of th«- 
mti-irlus dl tin- f«tce, ai.d. a\ In-n pariiruhir 
ll•p:e^ n:"!" totu'lieil. an iTMh-r^eribablr ^tari* of 
tJ!'? rvi'- and eiiiargi-men'. and apjirre'ii eb.-c- 
:ritiration of pr.pil-. and in ■ohrnnce i»f H]K'ech. 
veh'.-menct' of ii'mp'.r, ai-.d ti/.ai ali-Miiptoin of 
f»oiin;z. Thf^"' and olli'-r ii'iiiu'l-'^s batljijex 
of partial insanity are no* always iiiarki-d nor 
p-ncrally und*M>.tnoil or ritjiilly in'vrpnii-d by 
un*'kilful r.n<l ea-i'.al ob^j-rvi'is — liut they are 
>oiin uiiliced wi.ij euncirn by intima> a-so- 
cia!e-. and are dermi-d infalliblr symj)ioniteof 
numtai «b'riin;i;t:mt.nl by all m'«11 ueqnainted 
v»ith tin- rrv.t." character and sijjes of such in- 
sanity. Dr. Richardson ti-stified that an ex- 
andnalion of the ncc\i>ed in the prihon con- 
vinced him that hn i-> an insane man, and not 
only did h*: detail to you all lln' rvirlences 
just »u\imerated. but others have jiroved that 
Dr. Haker'rt condition, bodilv and mental, is 
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now rather belter than it was when Bales was Such a course was sure to defeat i^urh 



shot. And who, 1 ask each and all of you in 



full confidence, ha.«» chMcly observed ihe nr*" 
ftoucr during this whole trial willioui feeiin^f 
that he is now the victim of insane oicitenuii*^ 
aud dehieion ? Xot even one, I arii fcuro. 

The fir*4t class of facts alone ou^ln thcTe- 
for« to luj deemed satisfactory j>rocif uf Di. Bak- 
er's inj'.iniry when he killed his brothvir-iu-iaw. 

Second. But tlio other class of proof- i» 
even more irrefutable aud conclusive. If Dr. 
Baker believed the char^^.'S ]ie made ai:a i-: 
his wife and hi^» mother aud siRters, and otl]l•^ 
— all of whose characlars are spotless and ex- 
alted — he was certainly insane ; bccauso rlier. 
was no evidence to excite, in a Round miiuj. 
even a suspicion of the truth of any o'i»» i^" 
the facts charged, and most of them' wi re v 
exceedingly incredible and even inorailv im- 
possible as to make it infinitely more diflicL-l: 
to believe their truth than his d(-raijjj»*n...-nl. 
Xol one fact has been proved which cwild 
tend, in the slighlesr dej^ree, to authorize a 
rati(vnal man, however ieal«>us, to believe aiir 
one of those charges. This is adiiiittedbvall 
the counsel f«u- the commonwealth. 

Nor can there be a rational doubt thar In 
Baker honestly believed thai every cliar-p^ va* 
rnie. This i($ demonhtrr.it'fl by tlie irequrji: 
and almost constant reiteration of fliosf cnnrp- 
es, the circums»tantialiiy and iilcntiiv of 
all his siotemuits. his peculiarly eanios: .iml 
e\ei:ed manner wheneViT ho niadt' theri., arid 
e- pre 1 ally hUo by thoconelui>ivL' Thct :uit'. il 
he lab(»:'e<{ \indcrno insane itelu^ion. there vih 
no ima'^inable motive for his unaccouritaW-. 
conduct in making such outrageous charj**, 
or for hih unparaleik-d cruelty to his »!:"/ 
i'lu' in^])utation (»f a de-^ire to {}.•! a pcrti*!; i"f 
Mates' e*ta". \ or of revenge fur Hat(.-s' dclicaK- 
eva-ion, or iiU.-j»enMon, of Bakers' j j ■»}->»! 
to unite Avitli him in a certain ^mall joiv. i::i:r^. 
is perfeiitlv grMuiu>u:> and aVisurd. P.rs>r!— 
in^. in an eminent dej^ree, tin- cc>iiridrr*f r.mi 
friendship of his brother-in-lav.-, aiul e* yviM;- 
without stint, hi< hospitality and br.uj.iv." I>r 
llaker had every motive that could infinVi .•«■» 
rational, j»rudinT, <ir ^-ratefol niHn, forc.'i;t n- 
uing to cMltiva:r their friendly an«l euiiri'l-ii 
rial relation.-, and hail every ren^inr. tn i-x'r.vL 
a»« u con««equence. the increased iiinnil'.rei.c-. •■•f 
Ijate.^. Hut. byhu^tiliiy to l>a:.^«. :uid »sT«o^;6l 
ly byN!TectiiJir"hi«* death. Dr. ilik-.T o^rr-iciMxi 
himself. ciilotV all j'0»ibiliry i»f ever .— 'io; ii!^ 
hix bounty. Iiisaid, or any portion of hi-f-.-ip 
est.-ito. 'J'liis itfre'if Would provi* |rsoj.i:v, it 
hi.s ehav^re* atfain^t Bates we'so all fr.".-'. ■.' 
Would be equally ridiculon- tfi rtup^^-. ;ha'. 
a>! a rn'.ional man. Dr. Baker ma rrird hi-wif., 
for the ]>Mr|M^M' nf nacrificinj,' her, .ir tiia: he 
uu'tlitated her .-aerifice as a eiiiiu<y devitt fi-r 
extorting money from her weahbv a?:-.! l.m- 
orable father. His comluvMiication ••• th»! 
father, and his proposition to roni«rt-v t.;, Mis- 
souri on tho condition of an adv.ipccof a c«vn- 
j»araliv«r .small sum, are only oorrolv.ir-:'jT# 
evidence.^ of his insanity. And certairlv rf* 
rational man, desiring to enjoy the liberilirr 
of a father-in-law, would Lave acted r.s he diJ 



u. 



end. If he ever snggeatcd to Dam 
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before marrit|^, that he did not expect 
to lire long with his wife, (and of this there 
may be much doubt,) he meant oulj that, as, 
iu his opinion, Bate:> was conspiring with 
others to prevent the union, and was malici- 
ously plotting his aiisassi nation, he would in 
the event of a marriage effect a separation 
cither by his death or by intrigue and calumny. 
This id evident from all the circumstances. 

It cannot be believed that any ruspectable 
man perfectly sane could have conducted him- 
self as Dr. Baker did. Such a monster — such 
a devil incarnate does not exist am*ng men. 
If he knew that all he published was false, 
no other than a nurcly diabolical motive could 
have impelled nim. It cannot be believed 
that any man of his cliaructer, (nhicntion, fam- 
ily, hopeis, prospects, and associations, could 
have, all at once, become such a demon. And 
what could a rational man have expected from 
such a monstrous coarse, but the most destruc- 
tive consequences to himself and to all whom, 
as a human bcins:. he most loved? He 
could then have luid no rational motive for 
simulation of insanity ; and if he had, he 
could not, as a man of^ sound mind, have act* 
cd, and talked, and looketl as. fur a long time 
he did, and even yet does habitually. More- 
over had even this been ]»ossibl(;, aiul could it 
be believed that lie was so mysteriously bent 
on mischief and ruin as to determine on 
the destrnction (if his wife and his ))roth(*r- in- 
law, and to foign insanity fur screening him- 
self from j)unishnieut, there can be no doubt 
that he neither could nor would have done as 
he did. By making others believe that he was 
insane he would have defeated the imputed 
purpase of blasting his wife and Bates ; for 
not only was the incredibility of his charges 
a^nst them the proof of his insanity, but 
the conviction of insanity wuuldrcacue them 
from injury. And, besides, had he intended 
to counterfeit the appearance and oonduct of 
an insane man, he would have aitenipted those 
of a maniac or madman, which all who saw 
him would have understood as insanity, and 
he would nut have cunverseil and acted ration- 
ally on general subjects and occasions — nor 
leould he hacf thttfyf.d lint*.* with impfftjniUimj 
his (Baker^s) oir-n tfonnfj sishr , nor his mother 
and si^tcrit with h'tnint/ u houttr of prostitution, 
Nf)r, if his object fiad been to induce a belief 
of his wife's guilt, and Bales' alleged miscon- 
duct, would lie have implicated sn mmni and 
KHch Other ])ci'souh, or have told so many tales 
that no rational being would or could believe. 
For instance, he wmild have made a general 
charge of illioii intercourse between Bates 
and bis wife, which might have been accred- 
ited, or at. least have created such suspicion 
as to effect his mi«vcliievous end, — but he surely 
would not have said, as lie ofie.'i did, that this 
intercourse was on his/)wn bed and in his own 
presence— nor that his young wile had prosti- 
tuted herself to the embnccs of her uncle, 
an ufflv negn>, and her own reputable and de- 
votea father — nor that her ]>receptor. wlio was 
and in a minister of the gosnel of as pure a 
ehancter as any that lives, nad seduced her 
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when she was onl^ nine years old, and had 
also seduced a majority of his femalo pupils 
and kept a harem — nor would he have pubfidy 
trie<l the signals (ascribed by him to that 
teacher), on a respectable lady who had bsen 
educated by him, nor have declared, as he 
foolishly did, that slie understood them per- 
fectly and responded to them favouraoly. 
No, no! Such could not have been the con- 
duct of a sane devil, (if such a monster can 
exist in human form.) who wished to impress 
the conviction that his wife was foul and laith- 
less. Had such been his purpose, such de- 
vices would have insured its fnistration. 

But he stDl insists that he can prove every 
charge, and would rather be shot than ac- 

3uitted on the plea of insanity, which he in* 
ignantly denies. Then I feel authorized to 
conclude that Dr. Baker believed all he said 
concerning his wife and Bates. And could 
any rational man have so believed ? Is it pos- 
sible for a sane man to doubt either that Dr. 
Baker believed all he charged, or that such 
belief is conclusive proof of an insane delu- 
sion? In addition to the absurd and mon- 
strous charges just alluded to, he repeatedly 
said that, when on a visit to his father's, his 
mother, after he and his wife had retired to 
bed in an upper room, was in the habit of 
opcTiing the d(M)r of their chamber to let into 
his wife another man, and whom he compelled, 
one night, to escape tlirough the window, by 
drawing his pistol on him; and also that, du- 
ring that same visit to his father's, a nefiro 
man had lamed his (the Doctor's) horse, for 
the purpose of compelling him to prolong his 
stay, so that this black man might continue to 
enjoy the embraces of his (the Doctor's) wife. 
I might remind you of many other facts conduc- 
ing strongly to the same conclusion of insan- 
ity; but the more prominent, which have Just 
been grouped together, stand out in such bold 
relief as to leave no ground for a doubt of tht 
truth and necessity of thai conclusion. 

If the accuse<l w.os or is sane, who on earth 
was ever a lunatic! In him we have found, 
not a few equivocal signs of insanity, but 
every bad^ known or described by those con- 
versant with the subject. This is, therefore, a 
perfect case. In every point and lineament of 
the monomaniiic it is well defined and com* 
plcte. This I affirm on the clear and indis- 
putable fncts^ on the authority of the books, 
and on the undoubting and coDCurrent opin- 
ions of all the medical men who have testified 
in this case. 

The opinion:> of common men, of commou 
observation, on a question of insanity, are en- 
titled to but little, if any influence. Such is 
the doctrine of reason and of the highest judi- 
cial authority in Kentucky and elserriiere. 
But both the same sources of authority units 
in giving great, and ^nerally decisive efbct 
to the opinions of eidightened medical men 
on that snbject. And do you not perceive 
tlie rea.son of this distinction? On a question 
of partial insanity of mind, ordinary men, in 
an ordinary condition, are not compotent 
fudges, any more than they art csmptUnt to 
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decide the most difficult questions of abstruse ■ But the opinions of many of oar ixnprofe«- 
law. So far as such witnesses may be con- slonal witnesses arc entitled to inflaence — 1st., 
cerned, in such cases, the facts proved, and becaiu^e thej were intimate associate*, and 
not their opinions, must form the basis of the f}ither,.i\nd mother, and sister?, who had ex- 
jury's decision. But, on a question of sanity tratmlinary opportunities of finding; oni the 
or insanity of body or mind, the opinion** of truth; and. 2ndly. because rlicy aUo te«tir.e(i 
eminent physicians and of medical phi I osu- ji.^ f.^^.t^ which sustain their "own opiiiion*. 
phers must i>c regarded an per.<uaa«ive, if not ^mK so far as opinions vv.n operate. w« liavc. 
controlling. On tliis point we will read, from j^^.j^^^ j^ ^^^^ ^^^rc satisfticiorv, the concurwii 
Ray, the following forcible remarks: "As the ' ,„,^i unhigitatinj: opinions of the three medivdJ 
conclusionsof the jury relalivo to the existence ^^j^^l^^jjpj^ ^^.j^^, j^^^.^. testified before vou, i v.. 
of insanity, must neccsj^arily be based on thej^^^. ^,^^^^ ^^^ ^j^^, instance of the accused anJ the 
testimony offered by the parties, it is a sub- ^^^^^^.^ ^^ ^^^^ ^^^ ^^^^ Comiiiouwcalth. Dr. 
ject ofthc utmost importance, by .v4io^^^^ ,^^^^ ^^,,, ^,^^ ,,„^^ j^^ l^^j ^ 

in what manner thj^sestimonyslm^^^^^^^^^ brother's iisanitv when he .bM 

If the decision of this point were purely a ' " ,11 1 * 11 ' *• . i.- u 

matter of fact, the only dutv of tlie jury! Bates: «md lie lias also told you tacts ;.hich 
would be to SCO that 1 he v were sufficient forlPJ-^/*^' ^'^T^nd a doubt that thiai opimi.»!i ^ 
the purpose and produced from authentic "^'^«*- It is true he said that, f(ir si>metimc. 
sources. But on the contrary, it is a msitter of ^i^' ^^a" pendcxed between the deduct ^oa of 
inference to be drawn from certain r/</M, and his brother's msuiiity and the presumption that 
thisisadutyforwhichourjurics, as at present, his wife mi-iht have been afflicted irith /..,•*- 
constituted, are manifestly unfit."— "Such /'/"^•wri«/a — but that, as soon as be had reail 
however is made their bu.siness, and, in the Ian approved treatise on iivsanity, ami leaned, 
performance of it, there is but one alternative I the facts correctly, which lie liaii never pre^i- 
fer them to follow — either to receive, with thej ously douche came to the clear and fix^j 
utmost deference, the opinions of those who 1 conclusion that his broilier was a 7/iojiiiw-:«(..'. 
have a professional acquaintance with the', J>r. Richardson is eminently 'juii lift eti tojuJ^f. 
subject, or to slight lliem alt^geUnT, and rely ; His long experience, his peculair iM.siiion :"i.: 
solely on their own judgment of tlie facts." ; more than 25 vcars, and his extensive or«v-v- 
"It is perhaps of little conseciuence who le-li- j vution of insaiiitv in nil its f<»riii» duriuj: tU 
fies to a simple fact which it requires only time, entitle his opinions in this case to vcn 
eyes to see or ears to hear; but it is all very ^^eat resi,ect. Ifc h«s le^^iilied that h\< cxA!t'- 
differenlwiththedeliyeryof u;M;,K,,,Mhat are iuiia6n of the amised wonM abme im • i ■-- 
to shape the final decision. As this re(iuires j ,.j,j^^,^ ,,i„^ ^,^. j,j^ re<ei.i iiKaiiitv: and iPi :U* 
the exercise of judgment, a< well as obscrva L^pj,,;,,,,, j,^ i,^, j^iven vou all ilii reas.ms vot 
tion, there ought to be some kind of quahfaca- ' ^^.j„ ,,„^^j j„ ^,^^ „,^,^^ apnruved l,uok> a. >:,-a; .. 
tion, on the part ot those who render such . .^ u 1 . 1 J * 1 *l ^ ^ 

. '. ^ ■ I *• .1 1 .. .-J- . msanitv. He aNo heanl the tc.-innf»nv-nTfri 

opimons, not required ot tliose who te.*Jtilv to , ^i * •* j -i -,' • 

r *••/►- \ 11 • r * bv other witnesses, and said perenintonlv t24t. 

mere facts,- (p :><.) And aj^.-im from pajre - ,. ,. ^ ii„.i, -. "i *"• »». 

,- r 11 \i K 1- 1 i. 1 I • on the tacts proved bv these witnesses Jiecv-kl 

59 as follows: **An enliditencd and eonseieu- .., i..„i • ♦!, .♦ W« n 1 1 . . „ ■ 

* feel no ilonbt that Dr. linker, "^^hen he idlc^; 




jbnt; on a hyr>{)thetieal statement t»f The ps-iiii- 



subjects, it would .seem Imt just, and tiie die- 1 ■ , r * .. ..^,1 /-«, 1 1 • 1 ' ^ 

. ^•' .. _. .1 . .1 1 111 nnient facts as pnived, (and which wns a: r.ii;- 

tatc ot common sense, that thev should havei. , ^ , . ^i^ • 1 .1 . .1 ■ 

.. 1 c* «r *i.^ 1 ^.* . ^r • • I 1 • -.' ted tu he tnie.) he said that the nnsonor wi!" 

the benefit of the best in-ofe.ssional advice. 1 . . 1 . ,11 .■■„...„» ,..1 i 1 1, To 

' 'Mindonbtedlv in.<nne" wlieii lie killed Baio>. 



The 8ujj:gcstions, theroforc, of a few common 
men on the side of the Coiniuonwe.Hlth, that, 
in an occasional view transientlv taken of 

* 

Dr. Baker, they did not perceive that he was 



and was, in his opinion, "uiidoubtedlv** irrr 
s])oiisiblc for that insane act. 

And, ^rentlemen, why has no ydn-sieian htt. 
brought to testify that the ftvcts Jo not }.rt»».' 



insane, are entitled to no efie<-t whatever — l<<t., insanity? J lave not the nanierous. weulw^ 
because thoy were incompetent judges: 2nd., and vigilant prosecut*>riJ long knn^vn thai ti' 



becaiuc their opportunities were insufficient: 



accused would be defended on the plea ot li- 



and, 3rd., because the accused is admitted to sanitv? The only reason is, that thuv cis- 



have been apparently rational on the common 
subjects on which tliey happened to hear him 
■p«ik. 



not find a respectable physician in Krnnifk^ 
who would not have concurred, as their wiars^* 
Dr. Beid^ did^ with Dr. Biduudioo. Aad I 
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am confideDt that no honest and enlightened 
phjsiciun in America would venture to ex- 
press any other opinion on the facts than that 
«o firmly, clearly, and imposingly given by 
Dr. Kichiirdson. 

But we have hcen asked why the prisoner 
was not placed, by his friends, in a lunatic 
asylum? The question is irrelevant; because 
the omission to conline him in an asvlum can- 
not impair the force of the facts conducing to 
prove his insanity. Nevertheless, the answer 
is: — 1st., becanso his friends did not apprehend 
any mischief — 2nd., because they were advised 
that a wJntor''s residence in Cuba, far from the 
disturbiug scenes and associations, might re- 
store his physical strength, and, with it, his 
mental sanity — and drd., they apprehended 
that, were they, before a final trial, to attempt 
to send him to the asylum, the act would bo 
ascribed to a disposition to elude a trial by 
false means. But there can be no doubt that 
his father, mother, and sisters, and others at 
Lancaster, discovered, and conversed with 
each other about his derangement before he 
killed Bates — and the letter written, before 
that event, by his father to lus sons at Knox- 
ville, proves that he was of opinion that his son 
Abner was then insane. 

You should not here forget that no fact is 
proved by tlie prosecution inconsistent with the 
evidences of insanitvcrstablishcd bv the defence. 
The fact that the accused manifested some 
Bkill and self possession when he shot Bates is 
not at all inconsistent with tiie existence of 
insane delusion as proved. All lunatics and 
all suicides manifest similar sagacity and dex- 
terity on similar occasions; and, if tliis should 
disprove iniiauity at the momcnl of killing, no 
man would ever have been acquitted on the 
ground of derangement, nor should ever plead 
insanity on an indictment for murder; and 
then, too, lladfieid, and J^ord Orford, and 
Lawrence, and a host of others were acquitted 
illegally; for, in all these cases, the homicide 
was skillfully executed or attempted. 

Now, gentlemen, considering the true nature 
and signs of intellectual insanity, general or 
particular, as established by experience and 
improved science — considering the physical 
appearance and condition of the accused — con- 
sidering the fivcts proved as to his conduct and 
hiB conversations — and considering the medi- 
cal opinions of all the profc <sionul witnesses 
and the great respect to which these alone 
would be entitled — can any one of you, 
all sworn to decide this C4ise according to the 
law and the testimony, allow yourself to doubt 
that the accused, when he killed his brother- 
in-law, (which act itself, without any rational 
motive, is strong evidence of insanity.) labored 
under an iiuanc delusion as to said Bates and 
his own wife? May we not reiterate that a 
cltarer, stronger case of monomania cannot 
be found on record ? Can there be a doubt 
that the prisoner imagined strange facts that 
did not exist, for the sappoaed exUtence of 



which there was no evidence whatever, and of 
the falsehood of which no arguments or proofs 
could have convinced him? Did not a morbid 
brain impress all these false and delusive ima- 
ges on his mind; and did he not, therefore, 
believe them all to be true, as firmly as a man 
of somid mind would be bound to believe the 
testimony of his own senses? Then, in fact, 
and in law, he was insane and this branch of 
his defence is satisfactorilv sustained. 

The three employed counsel, who have ar- 
gued this case, have not discussed the facts, as 
proved, nor attempted to reconcile them with 
the assumption of the prisoner's perfect sanity 
— nor has any one of then ventured to deny 
that he was and yet is partially insane, other- 
wise than by insinuating that there is no other 
insanity than that which is general; and thus 
virtually conceding that, if there be such insan- 
ity as monomania, the accused was a mono- 
maniac on the subject of his wife and Bates. 
But nevertheless, they all have argued that, 
admitting this insane delusion, the accused, 
being apparently rational on other subjects, 
should be presumed to have known right 
from wrong, and to have been conscious, 
therefore, that he was violating the law 
in killing Bates. And, if he should be 
found guilty, 1 feel confident that the verdict 
will be the consequence of error on this point. 

It is im])ortant now, therefore, to endeavor 
to understand the doctrine of the law which 
should govern this case. * 

The first of the hired counsel for the prose- 
cuti(m, who opened the argument, did not touch 
the law. He dealt chiefly in appeals to your 
passions and prejudices, and drew largely on 
his own convenient imagination for facts, as 
well as arguments; the second, though he 
glanced at some law, was equally fanciful and 
pathetic. But the third, whom I succeed, read 
copiously from Blackstone the common law of 
homicide, which no lawyer controverts, and 
from the Bible also several chapters on the 
same subject, and not one word of which, as 
he finally admitted, had any legitimate appli- 
cation to your present duty. 

Why you were detained with ho much su- 
])erfluous reatling from Blackstone cannot be 
imagined, unless the object was to make you 
believe that it is all pertinent and against the 
]>risouer. Jiut the pur]>ose of introilucing the 
Kiblc cannot be mistaken; and it is matter 
of regret tlmt this holy book should be perver- 
ted and prostituted to any such unholy end as 
that of hanging a man who is entitled to an 
acquittal by the local law of the land — the 
only law by which you can try him. Does 
the counsel suppose that he can delude yon 
into the belief that }ou can administer the 
Mosaic law of God? I trust that yon will 
undeceive him, and let him know that the ae« 
cused can bo sacrificed by your verdict on no 
other altar than that of hnmoa law. B«- 
fponnlnliQr to God mut ho nfoietd bj CML 
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The only portions of tlic extensive readings 
In behalf of the Commonwealth, which is ap- 
plicable to this caKc, is so much of the defini- 
tion of mnrder as requires, as indispensable to 
temporal punishment, that the manslajer shall 
be of sound mind, and declares that, if he 



lectual darkftess also? We in sist that this pre - 
sumption is authorized by neither reason nor 
justice, philosophj nor law. 

Ever since the acquittal of Hadtield in 1794, 
the jurists of England and America have re- 
cognized the doctrine that a porson, doing an 



had discretion enough to know that he was ! act under the influence of insane delusion anl 



doing wrong, and a sufficient degree of moral 
power to avoid it, he should l»c criminally re- 
sponsible. 

Our criminal code, whose end i«, not retri- 
bution or revenge, but prevention and security 
only, intends that the example of punislmicnt 
shall effect this end; and consequently, as ex- 
ample could not deter those wlio have not the 
capacity of knowing their duty or the power 
to perform it, the law ^vill not punish for an 
act springing from an insane delusion, and 
which the actor had not the jiowcr to avoid. 
A voluntary abuse of free will, by u rational 
creature, is the foundation of all guilt, moral 
or legal. When the will is either perverted, 
or overwhelmed by unavoidable delusion, the 
blind agent is not responsible to any forum, 
human or divine. To perish for an act which 
was the offspring of such a deluded will, would 
be inconsistent with humanity, justice, and 
public policy. No punishment, however certain 
and sanguinary, could prevent the recurrence 
of similar actii under similar circumstances. 
Consequently, judicial punishment, in such a 
ease, would be judicial munler — and therefore 
the punitory fianctionft of our law are addressed 
to those who have the intellectual power to per- 
ceive right and the moral power to abstain from 
wrong. Hence, an idiot is not punishable for 
any act; and, for the same reason, a lunatic, 
when deranged on all subjects* should not he 
liable to any punishment for any act done du 



who was, in consequence of deran^ment, na- 
con scions of doing wrong or was impelled by 
an irresistible motive., is not subject ti- 
legal punishment for such inevitable condoct. 
Hut, whether an act done within tlic range of 
partial insanity and under its influence should 
bei)resumed to have been impelled by irresisti- 
ble impulse or been committed without a full 
consciousness of its being wrong, is a questioD 
which mav not have been aathoritativelv set- 
tied in England with satisfactory precision or 
undoubted certaintv. Wc are satisfied, hov- 
ever, that a careful analysis of the adjadge*! 
cases and Of the elementar}' discnssions un 
this subject should result in a conWction that 
such is the presumption of reason, and ouirhi 
to be, and is that also of the law. 

The scientilic and eminent jurist Evans, iu 
his Annotations to Potheir on obligations, re- 
cognizes what we consider the true rule in ili^ 
following ])erspicuous and precise termi»— "i 
cannot hht tliink that a mental disorder open- 
ting on partial subjects, should, with regard!' 
these subjects^ be attended with the same ef- 
fects as a total deprivation of reason, and thit. 
on the other hand, such a partial disordfr. 
operating only on particular subject.'*, shi>nM 
not, in its legal effects, have an inliuence more 
extensive tluin the subjects to which it appjo: 
and that every question shonld be rcdncfd u^ 
the point, whether the act under conaideritk-a 
proceeded from a muid fully capable, "n rv- 



ring the prevalence of the general insanity, jspect to that act, of exercising free. 80un4, and 
A very large majority of lunatics, however, discriminating judgment; but, in case 'Jhe in- 
are only partially insane; and to this compro- ■ firmity is established to exist, tlic tendcncv of 
hensivo class, belongs the monomaniac. . it to direct or fetter the operations of the mind 

But, within the sphere of the derangement, should be, in general, regarded as svffidnt 



whether general or only partial in its extent, 
is not the unfortunate victun of delusion as 
insane in the one class of cases as in the other 
— in other words, if a man be insane on one 
subject only, is not his insanity, within the 
whole circiunscribcd range of that subject, as 



presumptive evidence, without requiring a di- 
rect and positive proof of Its actual existence.'* 
The only doubt wo feel concerning this vie* 
is, whether it may not be too ragnc and rT« 
not altogether accurate in the concession thai 
an act on one subject cannot he prcsnmed tv 



total as it would have been had he been j have been influenced by insanity on any other 
.i,_.. „ . ,. ... . 1 .^ ., subject; for, there maybe doubt whether i 

mind insane on some subjectit can be perfects 
sane on any other subject, and still more doulK 
whether insane delusion on one point on^ 
may not exercise a controlling inflnenee over 
all the operations of the muid and emoikw 
of tlie heart. We admit, howcTer. that th:' 



equally insane on all subjects^ And, if then, 
a monomaniac, acting wider the influence of 
his insane delusion, kill a fellow-being, as to 
whom he is deranged, is he more guilty than 
he would have b<^en had his insanity been 
general? As to every thing within the insane 
sone, may not the mind be unhinged, and, for 



•11 rational purposes, powerless? And should gcncnii qualification suggested by 31r. E^aD- 
:* 1 ji^^^^j ^r :- *u:- — ;*: — -u.-.. j^^g been judicially rccognizcd and e-siabliabfc 

as being true both in civil and criminal jonf- 



it be predicated of a man in this position, that, 
because, beyond the circle of eclipse, he en- 
joys, in some degree,. the light of reason and 
the blessing of moral power, therefore he shall 
h% presumed to have the benefit of a reflected 
light, or of somo dim twili^t to gmde his 

•lilt tiimglitlM ~ 



pmdence. But what reasonable objecQK 
can be made to his rule in any other rMped' 
If the law — assoming that a person adnitt^ 
to be insane on one subject only is perfect!!;' rt- 



liiyiimth of inttl- Itionftl and fret to act M h« ov^bt on ftU«*v 
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sabjocts — therefore, presumes that there is 
equal consciousness of right and ^Tong and 



well know that he was doing wrong and onght 

to be punished? Would it not rather be more 

ability to pursue the right and avoid the reasonabio to presume that, under the influ- 



vrrong in all the monomaniac's conduct within 
the scope and influence of the ]>articular 
iusanitr — then the pica of insanity could 
be no available defence to any but idiots 
or those lunatics who arc totally insane on 
all subjects. It could be no defence to 
tiiuse whose insanity is partial cither in de- 



cnce of the derangement and in the tumult of 
passions kindled by it« ho was impelled by 
overwhelming delusion, or conscientiously and 
firmly believed that he was the rightful aven- 
ger of his own wrongs, and that the mo<lc re- 
sorted to was a proper and legal right? On 
this question, Kay, p 260, says — :*<Bach delu- 



grec or extent; none to a vast majority of 'sion alike was the otfspring of the same de- 



the occupants of our mad-houses; none wJiat- 
cver, to any, except such as will never need 
it; fur it is not probable that an idiot will ever 
be indicted for murder, and we should not 
presume that a lunatic, totally deranged on all 
subjects, and, while in that state rommitting a 



rangement, and it is unjust and unphilosophi- 
cal to regard one with indifference as tlie hal- 
lucination of a madman, and be moved with 
horror at the ftther and -visit it with the utmost 
terrors of the law, as the act of a brutal mur- 
derer/* Again, on p JoO, he says — **Now, 



homicide or other breach of tlie penal law, < though such a person may not be governed by 
will ever be prosecuted as a criminal. But ! any blind irresistible impulse, yet to judge his 
we know that particular insanity is a legal de- acts by the standard of sanity, and attribute the 



fence in a criminal prosecution, and that it has 
been successfully pleaded in many cases. And 



same legal conse({uence8 as to those of sane 
men would be clearly luijust, because their real 



it can have been thus successful on one hyi)oth- tendency is not and cannot be perceived by him. 
esis only — and that is, that, when it has been ■ Not that his abstract notions of the nature of 
proved that the act charged as a crime was done crime arc nt all altered, for they are not, but 
within the range and under the influence of' the real character of bis acts being miscou- 
monomania, the law presumes, prima facie, j ceivcd, he docs not associate them with their 
that it was done involuntarily or without a I ordinary moral relations. No fear of punish- 
consciousness of criniinalit}- — for, if the cxis-jmcut restrains him from committing criminal 
tence and potential exercise of reason gen- . acts, for he is totally unconscions of violating 
erally, .should legally imply the capacity to any jicnal law, and therefore tlie great end of 
exert it conservatively on the yulyjcct of par- : punishment, the prevention of crime, is wholly 
ticular derangement, then, certainly there, lo;>t in hu; case.'" Anil again, on p 255-ti, 
could no proof of facts suflicient to shew that | speaking of homicide ])roduccd by monomania, 
it could not, and therefore ought not, to Jiave , he says — '*It must not be overlooked that, hi 
Itcen preventively exerted in every ca.^e and cases like the latter, the insanity manifests 
on all occasions unaccomjianied by actual du- i itself, not only in the fancied injur}', but in the 
rets. To shew that reason on tome subjects i disproportionate punishment which he inflicts 
does not imply eficctual reason on the particu- j upon the offender, and it is absurd to consider 
lar subject of insanity, Uay says — '^Xo one i one manifestation as a delusion and tlie other 
will be bold enough to aflirm that a certain t a crime.' ' Tliis appears to bo sound logic 
idea cannot possibly be connected with a and good law. And, in this c«se, the act of 
certain other idea in a healtiiy state of i killing Kates — if there was no rational motive 
mind, least of all when it is disordered l»y j or actual provocation — was, alone, strong evl- 
disease, so that the existence of partial in- : dence of insane delusion, as much as to the 
lanity once established, it is for no human! moral and legal character of the act, as it 
tribunal to arbitrarily circumscribe the circle [could be as to the imaginary cause and cud of 
of its diseased operations." (p 250.) If it. 'Flic fact that the aocused api^earcd to be 
there be such insane delusion on a particular < rational on some subjects, may be sufBcient 
sabject as to imagine the existence of things in show that he knew right from wrong, and 
which have no semblance of real existence, ' had moral ability to abstain fi:oni wrong, 
is not the mind totally insane on that sub- .within the scope of those subjects; but it ought 
jcct? And if so, would it not be unphilosopli- not, therefore, to be deemed suflicient proof of 
ical to presume an unfettered will oi\ that su!>- 1 his possessing such reason and moral sense 
ject, or a perfect consciousness of the monil . and power as to objects or acts within the 
and legal cluiracter or consequence of any act . range of hii^ insanity, fie doubtless knew tliat 
excited by that insanity? Such a i)resumption murder was criminal — but should not be pre- 
would be, moreover, absurd; because it would sumcd to have known that the killing of 
pre8up]>ose the uon-existcncc, (partially at Dates, as lo \>hom he was insane, would he 
least,) of insanity. Resides, when an tict of murder, or, in any sense, a criminal act. 
Tiolcnce^ — homicide, for instance — results sole- J Considering this ]»alpable distinction be- 
ly and directly from an insane delusion rr- twecu a consciousness of right and wrong geii- 
■pecting the person killed, would it not be ! erally and in the special case as to which then* 
unreasonable to presnmo tlmt there was no | is insanity, Ray, p ;}.V4, says — ^<The purest 
moral delniion also, or that, in the act of niinds cannot express greater horror and loath- 
U1Ub(» th9 agent ciyojed monl frewknn mkI ling of Tariooi czimea tlum umtaim ofton do, 
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and from precisely the same causes. Their automatic impulse with which the reason ha& 
abstract conceptiuu of crime, not being por- as ^little to do as with the movements of a 
vencd bv the influence of disease, presents its new-boni infant. That the notions of right 
hideous outUncs as strongly defined as they and wrong (may) continue unimpaired under 
ever were in the healthiest condition; and these circumstances proves only the partid 
the disapprobation thev express at the sight operation of the disease ; but in the luurnal 
arises from sincere and honest convictions, struggle that takes place between the affective 
The particular criminal act, however, becomes (moral) and intellectual powers, ihc fonner 
divorced in their minds from its relations to ^«^^'^. ^^^ advantage of being raised to iLur 
erinic in tlie abstract, and being regarded only n^aximum of energy ^f^^^^^f^^^^™^"* ^^^^^^^ 
.^, - -r 1 • * !>• 1 ease, which, on the other hand, rather tcnoi 

in connexion with some favonte object, which ^ ^[^^^.^y, the activity of the latter. Wehafi 
It may help to obtain, and whicli tlrcy see no ^^^^^ ^j^^^ generally after the fatal act had bees 
reawn to refrain from pursuing, is evinced, iii accomplished anj the viulenco of the parol, 
fact, as of a highly lauda]>lo and meritorious j^^ subsided, the monomaniac has gone and 
nature. Herein, then, con.«ists their insanity— delivered himself into the hands of justic*." 
not in preferring vice to \iituc, in applauiUng Again, on p. 262 :— " the real point at issu 
crime and ridiculingvirtue— but in being una- jg^ whether the fear of punishment or evei 
ble to discern the identity of nature between a the consciousness of wrong doing, destnm 
]>articular crime and ail otlicrerimes, whereby the supposition of insanity — and this is Ml- 
they 
tcmif 




"^P - . . . - i 

sion is obvious and cannot be mistaken, but deny i^ig their agency in them in order to av«i 

what may be the views of the maniac respect- the reprimand or punishment which tl«y 

ing the moral character of the criminal acts know would follow their conviction." AdJ 

which he commits under its inttucuce can never again, p. 263 :— '• We have an immense mw 

i)C exactly known, and, tlierefore, they ought of cases related by men of unqiiestioiwbk 

not to be made the criterion of respond bili,t v. competency and veracity, where people are l'- 

But it is known tliat one of the most striking resistibly impelled to the conaniissiou of cnn: 

and characteristic effects of insanity- in the mal acts while fully con scions of their n^ur* 

mental operations, is to destroy tlio relation «n^ coiisequences: and the force of these fjct* 

between ends and mcans-betwecn the object ™"«^ ^f overcome by something more tL» 

in view, and the course necessarv to pursue, ^"JT^.^.^I^ri*;^" I^tl ThT",^J '^'^l 

, . I * • •* Ta. • ' 1 and il-iudgcd humanity. Iney are not nc- 

order to ol)W.n .t. It wiis ... accordance ^j^,,^ liy^^tcd by medical nie.rf as was ra4« 

pro- - ... I*' .1 





Providence has wisfdy harmciUized our in- 
tellectual and moral faculties so ih: 

ever we arc able to perceive the i 

generally have the moral power to act in con- tirrable inquiry wliich should characterii* 
fohnity to if; and, therefore, wc are cul])able th°e science of jurisprudenco. VTq need Lite 
if we do not so act ; and, for the same reason, „(, f,,ar that the truth on this subjc-ct will w* 
when, in consequonce of intellectual derange- fi,iallv prevail, but the interests of humaaiw 
mcnt, we are unable to perceive the trutL, or, require that this event should take place speed- 
instead of it, imagine tliut which is false 6r jj^ •• ^Vnd lastly, on p. 265 :— •' The criminil 
has no real existence or foundation, our moral j^^t for wliich its subject is called to accoma. 




.,_ , preceded or followed by .some derangement 
rational moral agents, wc are irrespons.i ble for •- - • - * ^ .. . . 

the acts of our diseased minds. 



the healthy action of the brain or other orgac. 
Where is the similarity between this manirlw. 



But if it be not universally or even generally ; with a character for probity, and in a fit of 
true that moral derangement or inability ac- i melancholy, is irresistibly hurried to the corn- 
companies int<^llectual insanity, still there can ;mis«iion ofa horrid deed, and thotfe wnetchef 
be no doubt that the moral power of tlie mo- ' who, hardened by a life of crime, commit ihei: 
nomaniac is not always, if ever, able to con- 1 enormities with perfect deliberation and coa- 
trol the volcanic eruptions frequently produc(?d j sciounness of their nature ?'' 
by the insane delusions of a disordered intel- i I will read no more on the subject from ek- 
lect. On this subject we will again read from j mentary books, but, for confirmation of all 1 
Ray, p. 251 , the following appropriate suggcs- , have read to you from ^ Ray> I refer to era) 
tions: — "Amid the rapid and tumultuous j modern work on insanity and medical jnrii- 



succession of feelings that rush into the mind, 
the reflective powers are paralysed, and his 



aoTtm«&t» ara mMj thoresallof » bliiid, land B«y thara iaa iiiwUntiai ooincidwcfc 



prudence, and particidarly to Pricbard, E*- 
quird. Beck, and Ouy-^beiireen all of wka 
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Ijadgcd cases are itill more authori- 
onfirmatory of the same just and con- 
ctrincs. fn Hadiield's case the only^ 
ras, whether he was lead bj intellect- 
ion to shoot at his Rovercign ; and, on 
nd alone, he was acquitted by ihe 
the approval of the pn»?idin^ judge, 
'nquiring whether the alleged msan- 
cstnblished, the prisoner should be 
, ncvcrth«lo?s, to Lave known right 
,ig generally, or oven in thatparticu- 
ace. And will any one c»f the pro- 
counsel deny that this \ii a leading 
:h has been approved bv the most 
irists ? 

indiciinont for murder, an already 
,, Lord Orford was acquitted on proof 
lania or in$an(> delusion a<^ to acts of 
supposiul to have been committed 
lim by the person whom he killed, 
case I^rd Lyndhurst told the jury 
it to acquit ihe prisoner if satisfied 
did not know, when he committed 
hat the effect of it, if fatal, would be 
•encp to the crinu* of murder" — 5th 
in and Payne 16S. There was no 
cumstance tpnding to show a con- 
■ of wniui; in ihe pariicular act (to 
e in»trui'.tion ve«tricied the enquiry) 
simpU^ fact of the insane delusion 
ioneil. Vet a l»ritish jury vry wisely 
, from 'thai insrmity alone, an un- 
ne5«8 of WHMiij or the \yr,v.\ of a ra- 
re will ; and their verdict lias been 
without question, so far as I know 
ve. Xor, as I believi-, hns any per- 
► the trial of Hadtlfld, been hung in 
for murder, bran impartial tribunal, 
«re was satisiactory proof that the 
was eonnuitl<'d under ^h^ influence 
lania- In all such casi.s (and they 
n variou-s and numerousj there were 
dict-^ of uot ;j:uilty or royal pardons. 
;rino r-^Cij'^mxnd in H.sdiield'rt case 
r bei.n overnihrd or di»«rcijfardcd in 
; and tlie principle of that cas« i-^, 
person is not criminally responsible 
; done under tlie inlluence of insane 



i> 



^•«t of the pru-ccutin;,- counsel who 
I you, read, from Note>. to Starkic on 
. some loo^c <licta of one or two nisi- 
Igcs, wiiicli he ^eenis to interpret as 
J that a i^en-'ral kn«>wledi;e of good 
mi^ht Iv sufficient to im])art Icg^ 
ty to a h'linicide connnitted under 
jnce of insane delusion'*. A full and 
onscionsne-;'? i)f wronij in th«r parti- 
is whaw.as int'uded, a» the history 
atterand the in-trnction in the case 
. will elrarly prove. The same ju- 
Rtoiy will jirovo also that tho prac- 
rine, withovit deviation : ince 1794, 
that homicide committed under the 
of particular insanity, i^ not crimi- 
that itucli insanity aloMe«autkorise!> 
mption,y)ri//i«/ j'inif at le:ist, that the 
done without a consciousness of its 
, or withoat moral power to Abstain 



from it. And we haro a right to presume that 
both the theory and practice are the same in 
our own Union. 

In 1835, Lawrence was indicted and tried 
in the District of Columbia, for maliciously 
shooting at President Jackson. His plea watt 
insane delusion as to the President only ; and, 
on proof of facts conducing to sustain that plea, 
the Court instructed the juy to regulate their 
verdict by the principles of the case of Had- 
field, and the jury returned a verdict of not 
guilty, which has been approved as right. 

In. 1836, Theodore Wilson, who was tried 
for killing his wife when in a paroxysm of 
particular insanity, was acquitted in New 
York — the Court liaving instructed the Jury 
to acquit if they bclievod that the prisoner, 
when he committed the fatal act, " wa** not of 
sound memory and discretion.'' 

And the Legislature of New York, for the 
purpose, as we presume, of recognising and 
conclusively settling the principle that an act 
done under the influence of insanity shall not 
be deemed criminal, has enacted that "no act 
done by a person in a state of insanitv can be 
punished as an offence." This inight'be liter- 
ally too comprehensive. But, as just intimat- 
ed, we should unjliTstaisd it as meaning that 
an act influenced by insanity should not be 
punished. And, thus understood, doea this 
statute do more thaii echo the announcement 
of Uie common law — that a homicide resulting 
from unsoundness of mind is not murder; or, 
more literallv in the laniruajsro of that law. 
that the murderer is a person of " sotind mind" 
who slays his fellow creature without legal 
authority or excuse. When insane delusion 
prompts the person so afflicted to take thelifu 
of the object of delusion, is not the homicidal 
act that of an ins:ino being? Is the man- 
slayer, as to that act. '* a ])errion of sound 
mind." And, consequently, being, as he muht 
be admitted to be, of unsound mind, can ho 
be deeme<l guilty of murder, if tried by this 
acknowledged cor.Mnon law itself? Surely, 
on that particular subject, he should not be 
presumeu to have had 3ucli discn^tion and self 
control as an infant 7 years old. 

Hut the counsel, who la~t addressed you on 
behalf of the Connnou wealth, seemed to think 
that, by " a person of sound mind," the law 
intends one who^*- mind i* not unsound in 
all respects ? After wliat I have already said, 
a further answer to this would be superfluous 
Ue appears to think also, however, that the 
doc in no of Had Hold's case is overruled by 
other cases, or so much .shaken a^ not to Cr- 
entitled to imicli rp^tpi^t : *iiu{ hv han alluded 
to the cases of Earl I'errers and of Ikdlingham 
in Fupporl of th:it alK'j,'aiion. Hut thi^, too. 
is altogether a nuMahe. 'Jhe case of Ferrers 
was decided bofnro thai of 1 lad field ; and 
cannot, ihcTcfore. hriVv overruled or shaken it. 
Besides, Earl IVn-. : - was not insane, accord- 
ing to my concent ion of insanity; becaiiseall 
tho facts which luciled him to tLc killing for 
which he wa^ inrlje'.'Ml, actually existed as ho 
uoderstood them fo exist, and were not the 
m«n figments of a diseased imagination^- and, 
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consequently, it was vindictive passion, and 
not iusano delusion, that instigated him. So 
Lord Erskine hi rase] f argued in Hndfield's 
case ; and by that argument he illustrated the 
diiferonco bi?lwe«Mi furious passion and iiittti- 
lectuttl delusion ur iusauitv ; and iherci'orc. 
insiritod, as I reiteralc, thai Earl Ferrer's was 
jLfuilty of murder. But, in the same argument 
he distinctly admitted and succtjssfully urged, 
in behalf of lladfield tliat, had tli«» facts buen 
imaginary, and not real, tlien the Earl Avas so 
far insane — and that, the homicide being the 
offspring of that insane delusion, he was not 
legally guilty. N«r is lliere rea^ion to inf»*r 
that tiio j\iry considered Earl Ferrers a** in- 
sane. Tlie casfi, then, when fully and rightly 
considered, tends to strengthen, rather than to 
weaken, the leading i)rincij)lc recognized and 
defined in (he case of Hadheld. 

The case of IhUiuifhinn, who was hung for 
llie assassination of iLo Britisli Premier, Ter- 
ciyal, is entitled to no rchpect or influence for 
any purpose ; because the p risen i-r was tried, 
condemned, and executed within one. week 
after he shot Mr. I^erricnl, and was refused 
time to send 'across the British Channel for 
witnesses to prove iha! l;e w.os in-line. He 
was liurried to sacritic^i in a whirlwind of ex- 
citement and political alarm — and the rf:)»ort 
of tbe t/ial fiirni&hes no ri^a^on for presuming 
that lie wa& in.-ane — indeed xXw f;ict^, ua 
prot'til, when tested by »ii;r delinifiou of lethal 
sanity, might conduct* lo the conciu>ion tjiat 
his delusion *was in his deduolioiis from t-x- 
ifiting facts rather than in th(? morbid imagin- 
ation of non-existing facts — in iho process 
rather than in tlie source of Jn'.s rcii-ioriing. 
And if this had been his actual condition, he 
Wiis not, iu the technical sense, an insane man. 
There is certainly notliing in tlie report of the 
oa-<' iudieating that he was convicted tis o 
mtnunniiuitir. oil the ground, nevertheless, thai 
lie had aijuurnl knowledge of right and wiunjir, 
or because the law should y>r«'.-i////»'= a con.scious- 
nc.T?i of wrong in the particular act «joue un- 
less tlio contrary h.ad been clearly proved — 
and which, however true it may'liavu been, 
would have been inipo.ssiblo in any other way 
than by proof of his particular insanity and 
of the Yact that it led to the homicide. 

Besides, after this conviction, the /yjoMymfi- 
r.iar, who attempted to h<sassinate the Qun-n, 
was acquitted vithnnt nufi tytrinsir tn'tlrttrt o}' 
his UHcttnurioumvss nj iii,in'j trntinf. 

In March. 1843, a British jiiry, under the 
instructions of r/<. Juf. T'imhdf acquilled 
MrSn[iht*n on an indictment for munler in 
killing iMuHinttnid under the inriuenco of an 
insane delusion while he was rational (m other 
subjects. And, in .June succeeding, the twelve 
.ludges of England, gave a written opinion on 
the following abstract quesiinn j)n>pouMded 
by the Houf,e ot' Lords : — '*\VJiat is the law 
respecting alleged crimes committed by per- 
sons affected with insane delusion in respect 
to one or more particular subjects or persons ; 
iis, for instance, where, at the time of the com- 
mission of the alledged crime, Iho accused 



knew he was acting contrary to lau:, but did tlj« 
act complained of with a view, uuder the in- 
fluence of insane delusion, of redresfiue or 
revenging some supposed grievance orin]ur)- 
or of producing some supposed public brat 
fit V The ;.f udgcs hesitated to express ui 
opinion, because, as they very prudently uid, 
ever}' case should be decided on its own peca- 
liar facts, and because also-^iii assuming \hi: 
the person, though laboring under an iniuce 
delusion, K'neir that he was doiuff irruri'f — tIk 
mie.stioM virtually answered it.self, andshewf<J 
that the act was not an itisont- art. But ibrr 
answered the question ; and their answer, of 
course, was, on the facts propounded, if they 
could exist consistently with physiologici. 
trutli, that the accused would not be legally n- 
cusable. But they did not intimate that in- 
sane delusion on a particular subject shocld 
be presumed to be accompanied with a perf«ri 
frecniom of will or consciousnosft of wrong ir. 
submitting to the influence of the delnsioD . 
bur, as 1 think, they clearly intimate thecoJr- 
trary. They say tliat, if tlic accused laboreJ 
under no other unsounduess or defect of mibi. 
or will, or reason, than an insane delusiou .i^ 
to a particular fact — an imagined injury, for 
exampli' — then he should be tried just'iU' £ 
rational man sliould be, conceding the in^ 
gined fr.ci to be tru«?. Tliis is all very ck-ar 
and as reasonable as it is dear. But*do»^i: 
imply that monomania is> to be presumed, 'jn- 
lil the contrary l>e proved, to b*.* thus restrictei 
in tlie range of its inlluence ? Certainly iiui' 
Ii. only means that if. us assumed in the pru 
pouuded case, the accused did. in fact, kucv 
that he was doinjr wrong, ami (as should havi 
beeji added) Iiad thu moral power to avoid it- 
he should ix- tried on the concession of ib* 
truth of the fact his morbid imuginatiou u:;ul 
assumed to exist and his peculiar iilusiosi 
should entitle him to no greater indulges^. 
And, on thai j)oiiit,the Chief Jiistice, sp*ak 
ing for him.^elf <and ten of his aksocxate^. ^uia 
" he is nevertheless punishable accordiuj^tn 
the nature of the crime committed, if hekiifv 
at the time of committing such crime, thai ij>- 
was acting conlrarj' to law." Now, if a c«n- 
eral knowledge of right and wrong imply R 
consciousnus:* of wrong in the particular 'n.- 
stance of insane delusion also, why did :he 
Judges say *• if he knew that In- was actir; 
contrary to law V" Tliey moreover sav \h%'. 
the consciousness of wronp mui»t bo "i/: a- 
siK'ct to the verv ret with which he wt* 
cliarged." 

In this ca-je, iheivfore, we rind koi^i: .: 
againsi tho position we aie endeavouring ^' 
maintain, nor, in any degrcf, iDcon»is!iTi: 
with tho judicial practice ever since Hadfieid* 
trial; but much in confirmation of it- A'«i 
the sustained verdict and Judgment of ::i 
quittal ill the cas« v{ AJt'.\fiff/iia:, Sl>\u:cm 
l843-.-i.s itself a powerful cuuiirmalio:!. 

1 now fool authorisiHl to repeat tliat thtrt- i* 
no precedent in tho criminal jurisprudence'^ 
Kugland since 1794 which unbetttes thepriu 
cipTc then settled in the memorable ca»' ei' 
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Had, field f and that, on the contrary, that case 
has been made authuriiatxvc there and in the 
United States also by repeated practical and 
judicial recognitions. 2ior can there be any 
doubt ^^-' ^' '—'-' ^ -' - 



is certainly a volition, and a demomitratioii of 
it; but it may be, and generally u, an animal 
will, impelled by tlie storms of passion with- 



„ — ^ — „ — ^ ^..j out the ^uiaance of right reason's compass, 

that the principle of thai. ca<e i.-^ m we i or the helm of moral sense. »So far as the de- 
have explained it to bo— th:it is that homicide iluf»ion extends, he is the mere automaton of 



which i» the olTspriu^' of an insane delusion 
on a particular subject in frimn/tnir, not mur- 
der, Lrtiani' thi: Uur prfSiiiui-.t that it u-a.< lioiit' 
tcilhoHt h:tfnl inah'rr. The verdicL in ihat case 
waa doubllesB the result of tbe argument, 
which insisted on the principle jn<«t stated; 
and to prove this to yoii, 1 will road only a 



it. And this was forcibly illustrated by « 
criminal trial in France described by Goorgtt- 
in which, under a jargon of incongruous in- 
stnictions. such as the Commonwealth's coun- 
sel now vindicate, the jury found specially 
that the accused acted voluntarily and witL 
Tiremcditation, but that he was insane at the 

.r 1* ^1 i? o »» .i..«.. 



fra^monl of that arf^umeul, by J^ord Kr.sknu'.| lime of thus acting? And, on that finding. 
It IS that portion of it in which ho animad- jhe was diKchara;ed. And what docs this 
verted on llie ac4uittal of ilu- unf«)rtunate wo- ■ prove 1 "Why, that the Judge, who, notwlth- 
mau who killed Mr. Krriu;;ton for deserting , standing his silly instructions, was compellod 
her after cohabiting with her for years in ai to discharffo him, was of opinion tliat the ac- 
•/^.^nniii^nirt.rp \ f>«r «r.p.,:«., 4i.«f .7.. cuscd had acted voluntarily. and premeditat- 

edly just as the tiger does when he devours 

the innocent and unoffending babe ^from 

mere brute passion or appetite, and without 
rea.<on or sound moral sentiment. The tiger 
knows what he does, is actuated by motive, 
and hi.^ act is voluntary, and, if you please 

• >>«.%n..>JCf ««.>.1- lx<if ^■♦ni 4I... 1 1-1 ' .« 



blessed' con cubiuai^e. .Vfter arguinij that //»- 
iution (w ii j'tirts^ for luo sup]>osod existence of 
which there was no tritl,n'U\ was in.*;anitv — 
he illustrated this conception by insisting t^at, 
as this discarded woman acted on vsistiny 
/acf< andnot on such as were the phantasms 
of a morbid brain, she was, nor insane— and 
als( 

tioni> — " iiul Jet mo suppo.s^ v «...,. ,. .. .^„..» *.«'„ . - , -, ,..^ .w*«.buuuK«ii. w 

it to thr ctUf- hi/orr. ijou.) — that she had never' those only of an irrational, and, therefore, ir- 
cohnbited witli Mr. Krrini^ton, I hat she never | responsible beast of the forest. So, precisely, 
had children by him, |an<i, consequently, fhat; t^^- lun/itic, when acting under tJie dominion 
he neitlier had nor cnv^ff pnisiblit Imvp di'.M rtfd \ ^^ ^i'* insanity, know.4 what he does, is influ- 
ar injured /if r. Le: me suppo>o, in .short, that «-'"ced by soniK motive, may act as freely as 



dso by then urging tlie following considora- premeditatoil — but still the knowledge, the 
ioni— " Hut let rao suppo.'^u (a-hirh would likm \ volition, the motive, and the forethought ar« 



she had never soon him in her life, but that 
her resentment had been founded on the mor- 
bid delusion that Mr. Krrington. who had ne- 
ver seen her. had been the .luthor of all her 
wrongs and sorrows, and that, umlcr the dis- 
eased impros<«ion, sho had shot him. If that 
had beep the case, gontlenien, sho would have 



any mere animal ever can act, and may also 
have predetermined to act — but still, as to all 
these matters — being deprived of the preserv- 
ing light of reason or of the restraininj^ iniu- 
eucc of moral power, he is not, in these re- 
«pects, what God made him, a rational and 
accountable being. So the French Judge de- 



UBu woci- LUC Lusu, f^ui I liiiiifii , nin: vtwiiiu ua*« --->'""—«'.... .^...K. ^w wuv J14CUWU UUUKV Ue- 

been acquitted uptui the o]>cniiig, and no cided : so every honest and intelligent Judga 
Jndgt* would have sa! to try such a cause;: ^'ould decide on the same special verdict, and 
the act itself would have been excessively ^uch are the premeditation and voluntair 

action of mental insanity. 

And of all the causes or effects of monoma- 
nia, jcnhmxy is the most certain, the moat 
common, and the most infuriating and ungov 



characteristic of madne^.'^. Incauso, being 
founded on nothinsf exist ini;, it could not have 
proceeded from nialico, which the law requires 
to be charged and ])roved, in every case of 
murder, as the foundation of the couviclion." 
Baron Hume, in his commentAries <m the 
criminal laws of Scotland — vol. 1, p. 'M — af 



emable. It is a lawless monster— deaf to the 
voice of reason, led astray by delusion, and 
tortured with sleepless, hopeless, nckleee, 



ing words : — " and, though the person may 
have that vestige of reason which mav enable 
him to answer in gtmeral thai murder is a 
crime, yei if he cannot distinguish a friend 
from an enemy, or a beuefil from an injury, 
but conceives everything about him to be the 
reverse of what it really is, and mistakes the 
ideas of his fancy in thai respect, for realities 
—those remains of intellect are of no sort of 
service to him, in the government of his ac- 
tions, in enabling him to form a judgment as 
to what is right or wrong on any particular 
occasion." 

In all such cases acts done within the 
sphere and under the influence of insane de- 

luiion are not to be assumed to be voluntary, 

in tha rational and roiponiibla itnie. ThanUt ia the monitroui 

40 



" These are the charming agonies of love— 
But should J^a/ousy its venom once diffhse. 
It is then delightful misery no more ; 
But agony unmixed, incessant gall, corrodiay 
Everv thought, and blasting idl love's para- 
dise — 
Ye fairv prospectb, then, ye beds of roeeSi 

and ye 
Bowers of joy, farewell. Yc gleamings of 
Departed peace, shine out your last" 

If such be the effects of jealousy on the 
heart of a sound man, what law can prescribe 
rational bounds to its destmctiTe power whsa 

'^ ' of a wiaik in 
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rains T Who shall then say that it has a | shoot him on sight and of hit prvparation to do 
moral sense or raj^ of reason — or can imaf^iue ! bo, he would not hare attempted to pass his for* 
that it can be guided by tlic ono or made to ' nace by daylight and especially without anj 
crouch before the power of the other ? No — : other defensive armor then a small pock^ 
like the Blind Giant, it strikes in the dark, i8 pistol, with a ball but little larger thanli com- 
as dangerous to friends as to foes — and no law, mon buck-shot — nor would he nare intimated 
nor fear, can stay its Briarian hands. ' to Mrs. White on the way his determinatiou to 

When the infuriate jealousy of an insane j take Bates' life for his conduct to himself aod 
man impels him to the destruction of the vie- \ wife. The reckless and almoait hopeless act 
tim of his delusion, without any rational nio- |of passing, as he did, and of shooting, as hf 
tive or actual wrong, should not our reason, 'did, at the distauco of 18 feet, when he mu^: 
as well as charity, ascribe the deed, altogether have known that, if he failed to kill, he would 
to insanity, and believe that, had the destroy- ' certainly liavc been killed with a gun sLo: 
er been perfectly sound and rational, he would ; from Bates or some of his Hlaveti, was the off- 
haye revolted at the thought of such a mo- j spring of insanity. Had he been self-pos- 
tiveless and horrid act, or never would have ' sesscd, he would either have avoidud ihatjwr- 
had even a dreaming thought of it ? Was it : ilous dilemma or been prepared to meet it 
not an act of insanity? And can any act of < mure prudently <ind on more equal terms. No 
insanity be punished by the criminal code of '■ rational being would have acted as he did ; 
this or any other just nud enlightened land ? i nur ought there to be any doubt that, had thtrs 

Now, gentlemen, I think that 1 have a right i been no insane delusion, he would not, diat 
to conclude that reasi»n« and policy, and jus- day, have shot at Bates, as he did. widihis 

tice, and elcm'"*"— ^ ^- — -* -J--'— ^ ^^^.^..^...-^ mi._ ^--. u:_i_ i _ i_ ,• _ « _. 

cases all concur 

tion for which . - . * 

you are satisfied that the accused in this case jute him, whether true or only the imaginings 
was, when he killed Bates, insane as to him, | of a diseased mind, had not prompted any 
and that the killing wa!< the offspring of that 'effort to take the life of Bates when he had 
insanity, the law must acquit him on this in- ! various opportunities of effecting auch a pur- 
dictment. iposo witnout much, if any immediate peril. 

And can one of you doubt that the killing of But in a paroxism of insane jealousy, he had 




Bates was either justifiable or was the insane 
act of a deranged mind ? The act itself prov- 
ed it: because, if his charges were false, 



attempted to shoot Bates in his own iiouse asd 
in the presence of their wives. It was, then, 
insane delusion as to his wife, and Bates' im* 



there was no rational motive for hi^ hostility puted connexion with her, that prompted him 
to Bates — no other probable or imaginable | to seek his life. And if he were insane alN> 
reason than his insane convict ion that Bates as to Bates' supposed maltreatment of his si$- 
had, before and immediately after his (Baker's) I ter and desi^iH on his own life, this oclj 



marriage, plotted his assassination, outrage- 
ously maltreated his sister, (the wife of Bates) 
and basely defiled his nuptial bed, and ruined 
hia eonjugal peace, happiness, and honor. It 
ia demonstrated also oy the simple fact that 
he was thus insane as to his wife, and 13ater^' 
connexion with her, and that, whilst so de- 
ranged, ha shot him. Would it be poi«sible 
for you to believe that, had he never })ecn thus 
irrational or deluded, he would have been, 
without^ cause, so violently inimical to his 
brother-iu-law, or would, in the first instance, 
if ever,^ havo thought of taking his life, and 
thua bricking on himself infamy and ruin — 
on his sister vidowhood — her children or- 
phanage — and all his kindred such multiform 
and hopeless sorrow ? 

That he was insane when he shot Bates 
there can bo no rational doubt. While at 
Knoxyille, whither he had gone — while on his 
return — and on the road during the day of the 
homicide, and even just before it occurred — 
all the insane delusions which had previously 
agitated him seemed to haunt his mind with 
as much force and vividness as ever. This is 
abundantly proved hjr various witnesses ; and 
moreover there is intrinsic proof of it — for the 
physical condition, which produced those de 



aggravated his imagined wron^. Uavinrn^ 
pudiatcd his wife and left Kentucky, hcliad 
abandoned his paroxismal dcsinu to kill 
Bates. But returning to settle his affairs, ht 
was excited, by his delusions and by the ap- 
prehension *^hHt Bates meditated hia desiruC' 
tion, to pass heedlessly within the ran^of 
his gun, and being, on the first sijght of nim, 
transported with ungovernable fury, he in- 
sanely dismounted and fired at the side of 
Bates a*t he sat under a shelter where he could 
not rationally have expected to kill him, &cd 
where, whether he hit or missed, Bates must 
liave instantly scon him and been able to have 
killed him before he could have escaped. Who 
can doubt that, had he not labored under io- 
sane delusions and been impelled by ungor- 
ernable emotions arising from them, he would 
not then have thus passed and dismounted. or 
then, if ever, have shot at Bates ? And who 
can doubt, therefore, that, whatever cause of 
complaint or apprehension of danger he mar 
have had, the killing, as it occurred, was tlie 
offspring of insanity—- the insane act of an in- 
sane man ? 

And, under all these circumstances, will 
the law assume—or can you presume — tha: 
the accused knew that ha waa doing wrong. 



malioration ; and had he been perfectly aaxie^ 
after vbat he bad heard of Bates' thxeaU to 



laaioni, still continued without any essential and also had the moral power to avoid itf 



Neyer, neyer. If the law oe just and yoa la- 
tional. Dou it appear here (aa in tbtmoei 



im muL OF OB. ABSim sazis. 



eMc on vhich the 13 Judges ot England ei- 
prcHed uk opinion) thai tlie occuud knew 
that havu Tiolating thelnv.iriuiacta&ted by 
rartDse, and acted with a moral trae Till and 
full diiunitioiiT ReYcnga far \Tbal T For 
Batai' imputed caudiict [□ Lis wife, and do- 
■igiiB ou the life: of the accused ? Then whj 
liad he not attempted to kill bini IcT ihia Cliuu 
when he had multiplied uppcirtuiiitieH iif at- 
tempting it williout pereonn) hazard ? Ko, it 
WM not the Toluntary Terigeancc nf a anne 
mind, but the unnmdable act of a mind dU- 
eased mid dethroned, impelled by nii inuin? 
ewiTiclion that thu act van one nf lairful and 
righteuii" self-defence niid relribiiliori. Surh, 
in n; judgment, is the deductiuu of eolight- 
•ined reauiu, anil Iho presuniptian uf mlionnl 
md veil embliKhed W. 

But DOt otdyvilt Iheiaw )in»aiiiethatHUch 
■n act, prumpted by luch iasaue deluiioD, 
was comoiitted viUiuut a coniiuiouiiiiLiM ibnt, 
under ail its iiiiii)riued as well as octusl cir- 
cumstances, i I TON wrung, ur withouLlhcnioml 
paver, at the time, to avsid il — but, in this 
CMe, there in slliTmBtiTS ]ir<H)f nf uiicuusci- 
DaBues.s of vrong, and aUu uf iriaral liiabitilv. 
The accused neither ntleuipted tu cBcape, iiur 
manifesled any coiitrilioti or alarm. Dii thu 
conlrrirr, he M!«mc<l unusually tranfiuil, and 
■elf-sat ijlieii — cndenvi'ursd logo on fuot In llie 
house of his wife's fsilier, ivtioiu bo had lo 
much outroecd, but, missing the way, went 
lo her uncle's ; nlejit there all night puiee- 
taUj, iiiurated ^11 ihe focls and caiiAc* in a 
■pint of triumph and self-complacency, use- 
Teralcd that be bad dono n rieceKiiiiry and glo- 
rious deed — and roluntaril; nurreiidereil hini- 
Bclf to •laminine JuGlicen, who, upon full 
examination, discharged him on Ibe ground of 
ineanity. Then, were it po^xiblc fur you lo 
believe that an iu>iana man, when actuated b- 



nigbt be conscious ibat he is, in that 
act, doing wrsn^. and might hari: 
the raorsl powiT to refrain — '^lill yimli 






s;s",i 



this case, u atroii^ eTidcuce ax could exist in 
■DT cose lo Hslisfy yoa Ibal the accuMd hen. 
•nlly believed thai, when lie nhotBatcK, be did 
ripht and diichargeil a sac rid dutylohimself, 
b)" family and bii country. 

But, as previously ihown, ilie i>lcn nf inian- 
ity is fortiHcd by an accidenlAl cuniidcrJtiun 
which has seldom, if ever, her<ire marked a 
c*se of homicide by mi innanc man. The ac- 
cused bad ample cause (liad he been perfectly 
rational) to apprdiGnd, as ho doubtless <liil, 
that, if he shon Id attempt tu poxs the furnace, 
when Bates was there, be huuIcI bu in immi- 
nent danger of bring Khot. He miclit have 
KTOidcd the furnace, or pa.«Jed'in the ui[,"iit. 
Had he bccu rational atiil gelf-;Hisseiscil he 
■would have done so, tbnugli it was not cer- 
tunly his duty to leave Ibe bicbway ur skulk 
*long it uoder the cover of niglil. When, on 
pMiing ibe chimjiey of the funioce, be lirsl 
■•w Bates filtinR with bis siila inwards Itim, 
he hod good reason to believe that Bulcswould 
-VDOQ Me him, and would, as won oi he ihoald 
•M, (hcwt bin with a gun. Then, impelled, 



thus far, by an insane mind, be was, at thii 
pregnant crisis, excited by reientment attha 
threats of Bates, anil by strong apprehenalon 
that his own life u'ns in imminent peril. And, 
if thete facts would amouut almost, if not al- 
together, to a legal jiiiiiincation in Ihe caoe of 
a mail of hounil miud, what irrcsiatable ford 
niuit they have exerted over ■ shattered mind, 
laccmicil wiib imagined wrongs of ^o most 
jiggravateil kind, and tortured with theitrooe- 
cst and most apuravatinj; passions that covld 
ever spring from insiuic delusion! And who 
I'lLD tell bow completely his mindmay bare been 
dethroned i<ii pueb nn oecisionl Wb» there 
auT sucii proximate cause of cxcilemenl in 
the cose uf llndEcId, or (Irford, or Wilson, or 
.Mc'Xaghtciif Vr could a clearer or more con- 
cliuivR VMB for unhoi'itaiiag acquittal on the 
^uuDd of nionunmnjii ever uecnr or br imag- 

Tbcro <-riub1 ntil prKialbly be a stranger ease 
than tijis for tittprim-i f'acir presumptioa of 
law, us well oa the satiiifiictory deduction of 
reason, that the killing; was the olTipring, di- 
rectly or reinntelr, of insnnc delusion, and 
Ktf wiltiout a ronsclaii'nesn of illegality or 
moml [lowcr, at the time, to act otherwise 
than the accused did n<'t. It docs seem to me 
that, if this be not salisfartorily manifested in 
Ibis cime. it never end be inany case of partic- 
ular imianity. And, therefore, I feel, gentle- 
men, that it would be trifling with your pa- 
tience and intolligeuce to nrgue this matter 
witii murr niinutenoss t>r elaboration. Con- 
sei|uentty, I will now leave it,as it is, in full 
cuiilidencc that, us tothis, youmatt bcperfeel- 
ly satijfled. 

But now let it lie luppoied that there is 
neither Justiticotion nor strong mitigation in 
the ceic of a sane man, anil, moreover that 
the luw does :iot presume. /iriimi /uci'e, that a 
a homicide, uudcr the influence of insane de- 
lusion, was without full eonscionsness of Wrong 
or moral power to avoid il — still, even on this 
hypothesis, ajiplying the rule of law rgcog- 
nized i'y the twelve jndges of England — tbat 
is, tbui the armtcd shall be tried as if the litcti, 
he inutncly imagined, were tme aa he beliared 
thcin lo be — wuubl you, conld yon, dare jon 
ciinvirt bim of murilerl Let ui put the case. 
Then it is tn he nilmittcil that Bates treated 
his own wifL- us Dr. Baker believed he did; 
tliat be bail con-apired with Inn own slaves lo 
assa.ssinate the Doctor, and had made attenpti 
on bi^ life; that be liad often bad criminal 
roniiei!iion iritli the Dortor'i wife, in hit own 
(Bates') boiifc, and in bis (the Doctor's) bod 
—and then add the iiniloubled fact that Bates 
bad declared that be would shoot the Doctor, 
00 sigbt, if be should ever lelurtt to Kentucky; 
apd that the Doctor bs'l good cauie to appre- 
henii that this would be attempted as ho 
passed the furnace, and, ibal, to shoot Bates, 
if po.<i^ilile, witli his jiisiol before Bate* could 
draw bis gun on him, wo* bit only defeniiTa 
txyedient for aroiding hit ovn dettnetfon 
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while in the act of passing the furnace. Upon 
these facts, was be guilt j of murder? To de- 
cide that he was, would outrage reason, justice 
and law. 

Then, gentlemen, we have, as we think. 



him to the Lunatic Asjlum as an unfortunate 
victim of insanity. In the event of an acquit- 
tal his friends are determined, for his own 
welfare and the secnritr of themselves and thf 
puhlic, to place him in the A.^vlnm in Lcxing* 



sufficiently shown, 1st. That the accused, if ton, i^'hcrc he can do no hann, and may hf 



he had not been, in any degree, ins.inc, had 
strong grounds of justification, and that, at 



finally restored to he.ilrh, and to reason— 1.» 
himself, and tn them. If, in these last Impfs. 



least, his case is reduced below the grade of | they .should he disappointed, and hi« ctM 
murder; Snd, That he \yti» insane a<) to Bates ! phuuld prove to be immedicable, still it wouVi 
and his own wife; 3d, That this insane delu- aft'ord thciii consolation to know that **-mHriirr 
sion influenced him to pass the furnace as he /^r*' had not been stamped on his furohead bv 



did, and was either the predisposing or actua- 



his countrv's verdict'. And, if lie should be 



ting cause of the homicide: 4th, That the law restored, he nii}.'lit yet live to bless them and 



presumes that he was either not cunscions of 
doing wrong when he fired his pistol at Bates, 
or had not the moral self-crmtrol necessary to 
enable him to forbear; Tnh, That there is strong 
affirmative proof, in this case, of the absence 



that conntrv by his virtues and his talenti. 
Thev look, with intense anxietv, but ^idi 
riatterinir lioi)e, to vour decision. Thev feti 
that there has alrea<lv been desolatii)u cnnuca 
in his nnce happy and united, but now mo'jm- 



of such consciousness and moral ability; and ing and dismembered family. His own atilict- 



6th, and lastly, that cven|if you could, neverthe- 
less, believe that the accused had no ground of 
justification, and had both a conticiousncss that 



ive visiiations ami bero.aveineuti;. and the 
melancholy ilcath that they produced, ha^^ 
filled, lo tlic brim, hia grcy-htraded and laous 



he was doing wrong, and the moral iK)wcr to father's cup of earthly sorrow . Must thispoor 
forbear, still, admitting, as y»iu then would be , sonVs i;;nominious sncrificc be added to make 



botmd to do, that all he imagined and 1>clieved 
was true — you could not justly or legally 
bring in a verdict of guilty of the charge of 
murder — but ought to acquit ilic jTisoncr. 



that <'up nverUow with tears and with blood' 
Can th^ public security be prt^moied, dr the 
jmblic welfare advijiiced by hanging a crsjT 
maii — who. as a man, is .ilreadv dead? Dk* 



It seems to us, therefore, that yon cannot 'justice d«Miiaiid — lofs tuc law permit it.' V.-, 
doubt that he is not legally guilty of mnrdor. v.t- say — ami u jn-i p'ul onIi;;litenvd ciiantrr 
But the law, in its wisdom and bctnignity, I'.c- ; will cciu*. ::v. 'I'iic.i;': '-the tomb of the Cap- 
clares that if, on any essential jioint, you Isavc ■ nlci.-.** let tlie jjrr>L.Trss vi' preuiature death It 
a strong rational doubt of his piilt, y«in niu.-t! now sti:\o;l. j.^.t us <iiu- no wore graves- 
return a verdict of'Uiot inillt-i/* "While con- i but rather iikviti* ali parties to meet over Lhi* 
ceding this in general terms, the counsel for i:ravc of i^aitt. r.iiti once more. beconiolVieud*. 
the prosecution attempted to evailo it. l>y in- <ientienien. 1 ciiuie iicrc to heal, ntii to wonn-"' 
sisting that insanity being urj:ed :z azi cxcul- — lo (iercud :■. gailtlesiim.an. and restore |>ear? 
patory fact, the accused cannot escape, unices' — not to n^j-ci'.* the guiity :inu i-ikilanic unfreicl- 
he shall havi* proved it beyond a r: tinnal | ly fcc-ling-s tiiat have alvcauy been too lauch 
doubt. But, gentlemen, this U v. l.ype'--tcch- ' exasperated. And it' I "houbl he an huabii' 
nical perversion that would nullify tiie admit- '. in>n'un5eni in ciVeciini; tiicsp desxrablt ends, I 
ted rule of law. If vou have a serious and!. shall be grateinl for tjic bles*:R.'' of bciix: 



rational doubt of the prisoner's guilt, yon are 



prompted t«t tin* benevolent n^.i^sion. 



bound to acquit him. This is not denied, these objects can be clTecied only by ilie i 
Then if you have such doubt as to any one qiiitty.1 of tiic acciHcd. His cfiiiAicticni ••; 



esiential element of his guilt, can it he true 
that jou have no doubt that he is guilty and 
ought to be hung/ And if you had perplexing 
doubt whether the killing was the act of an 



Be! 

i-an 
add nothing to the happiness of hi.i wid-jM-e-l 
sister. His death would not reston* to h. r 
thehnsl)and whom his fatal phrenry l>o:t' ;rc-n. 
her bo?oi:i. Nor conld it heal tli'e wound ii:* 



insane mind, must you not, to the same extent, j in.-anity lias niAdcon hi^i innocent wifo and h:r 




the law, can auy one of you, on the solenm and desertion. And, in this way, her c:iar.i-- 
oaths yon have taken, say that you iiave no tcr and the memory of Bates iiiight iLnjusil; 
rational doubt ofthc prisoner's guilt on ciny i' . I- suiter. But your acquittal of him on i> 



terial fact or constituent element of guilt in 
law? We hope not — wc presume r.ot. The:* 
^^not guiltj/r' is the verdict. 

1 must now close the argument i7i defence 
of the accused. Your verdict may seal Ids 
deem forever. Tour decision may consign 



ground of insanity, wonld put the sei-l oi c: 
lusion and falsehood on all his suspicions i::< 
accusations, and thus rescnc hii innocent am 
injured wife, surround her with nniverajl sym- 
pathy and confidence, and relieve the chanure: 
of Bates from obloquy and bui picion. Aci 
him to the gallows u a criminal^ or will lend l^then, too, there would no longer be any caiM 
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» diitnut and non-interconne of the 
>n of theie alienated and distractod 
lolds. Of all bis aiiten, Mn. Bates 
be tbe most anxions for hia acquittal. 
le Tenerable father, who watehed over 
ancv. and now mourns oror his fallen 
on, should not pray more fervently for 
uittal than the indignant father of his 
ed wife. The only thing that can re- 
her perfectly and restore her to her un- 
ite husband, is a verdict of not guilty 

ground that his conduct to her was so 
to of any cause to excuse it as to prove 
) was a madman. 

have, gentlemen, a singularly solemn 
iportant duty to perform. This is the 
Ateresting and eventful case I have 

in Kentucky. It will be a leading 
n the criminal jurisprudence of the 
It involves principles as important as 
;ts are novel. And not only the safe- 
he accused, but public justice and secu- 
Iso, may depend, in no slight degree, on 
roper understending of those principles 
;ht application of those fact!). 

case is, in my judgment, altogether 
d perfect in all its features; and there 
I on record that can afford a more com- 
.nd useful precedent on the law and the 
f insanity in their criminal bearing. 
re defended the accused fairly, candidly, 
Tust fully. I have made no appeal to 
Bars or your hopes — your passions or 
rejudices. I have uttered nothing that 
Dt believe; have descended to no petti- 
j artifice — but have, throughout, en- 
«d to maintain truth, the law's integrity, 
f own professional honor. If you err, 1 
lel guiltless. If my client fall, I shall 
el that, though others might have defen- 
m more ably, none could have done it 
bithfally. And, whatever may result 
ov verdict, to him or to others, now or 
ter, I shall enjoy the comfort of the per- 



suasion that I have honestly vindicated hi 
rights, the wisdom of the law, and the inter- 
ests of my country. 

Upon you, then, gentlemen, rests the re- 
sponsibility of a just administration of the 
law in this great cause. And, whatever ihaLl 
be your decision, let it be impartial, conscien- 
tious, and fearless. I am sure that none of 
you can thirst for this man*s blood, or could 
derive any pleasure from his condemnation. 
And allow me to a<ld that, in my opinion, 
neither your own consciences, nor enlightened 
public opinion, nor even the feelings and more 
dispassionate judgments of the now excited 
and persevering prosecutors can, in after 
times, approve the condemnation and sacrifice 
of this unfortunate prisoner. To hang him — 
the mournful catestropho being produced as, if 
it ensue, I believe it will have been chiefly 
produced, by the local influence, and extraor- 
dinary exertions of that opulent and multitu- 
dinous band of prosecutors — ^will, in my hum- 
ble judgment, excite future remorse In their 
bosoms and reflect reproach on the proud and 
spotless State of Kentucky. 

I must do you the justice to avow, in perfect 

candor, that your prudent deporteient, so far 

as I have heard or observed, during this trial, 

absolves you from any Imputation of conMciouS' 

'iif yielding to any such influences. But you 

know that unusual means of conviction hare 

been employed, and that general excitement 

and delusion have been produced; and I know 

that they arc contagious and difilcult to escape 

I or subdue. I trust that your Terdict will be 

! an honest one — and I hope that it will be im- 

: partial and just. If it shall aequit the accused, 

, 1 believe that it will tranqnilixe your bos<Mnt, 

; hush the tongue of complaint,' and extract 

j from the tooth of calumny all its poison. And 

; I cannot doubt tliat a verdict of *'Not Guiltf^ 

, will be sustained by the law — approved on 

. earth — ^and ratified in Heaven. 



PRELECTION. 
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During the winter of 1849, the Legislature of Kentucky so far modi- 
fied the law of 1883 interdicting the importation of Slaves as to allow 
citizens of the State to import them for their own use. Against that 
modification, operating as a virtual repeal of the law of 1833, Mr. 
Robertson, then a member from Fayette, made the following speech. 

On his return home, solicited by persons of allparties and persuasioiu 
in his county, to become a candidate for the Convention called to re- 
model the State Constitution, he finally allowed himself to be annonsced 
as a candidate, with every prospect of being elected by genral consent 
But shortly afterwards, the agitation of the question of emancipation, 
became so all-absorbing as to induce most of the electors in Fayette to 
organize themselves into two belugerent parties — "em anckpation" and 

ULTRA *^PR0-SLAVERY" EACH NOMINATING AND PLEDGINO rrS MEMBERS TO 8UPP0IT 

A COALrriON TICKET, COMPOSED OF ONE WhIG AND ONE DeUOQUAT the COUntf 

being entitled to two members in the Convention. Mr. R. could have 
been on either of the Tickets. But, unwilling either to countenance a 
premature and suicidal movement for emancipation, or to surrender fau 
non-importation principles and co-operate with extreme and unsbasoxi- 
BLE fro-slaveryism. he refused to sanction either coalition, and denounced 
both of them as unnecessary, unwise, and tending to licentiouB and de- 
structive results. 

A majority of the people of the county, thus committed, became exci- 
ted by the canvass to an extraordinary and almost stultifying degree. 
Mr. R. was, consequently, not elected, but was beaten by a D&mocbat v 
THE crrADEL OF Whiggery— cvcn though there can be scarcely a doobt 
that a large majority of the voters concurred with him in his Gonstittt- 
tional aims and principles. In addition to the following speeck, 
other addresses made by him are also herein republishedy to show die 
general character of those aims and principles, and his prediction of die 
consequences which would result to conservatism from such AGrrATnsn 
AND COALITIONS. Aud did not these consequences follow? 

During that stormy canvass so morbid were the feelings of some pro- 
slavery men, as to lead a few into the delusion that Mr. R. was inclined 
to abolitionism. And even ever since that election, the vague bubjuciob 
thus uttered, fortified by the unexplained fact of his defeat by the Ticket 
that triumphed, has induced some few blockheads to otsinuate that Sifr.R. 
is tainted with some sort of anti-slavery disease. Let all he ever said, or 
wrote, or did, on the subject of slavery, test his principles — whether rigbt 
or wrong. 



MR. ROBERTSON S SPEECH. 



f Mr. G*org€ Roberiton, of FtufttU, \ asiembled in camjntM martiuSf or elfewhere 
House of ReprtantativeM of the 1 unsafe legislators. Snch assemblages vonid 
ky Leditlature, on the bill to modify <Af ' be so liable to the contagion of tomoltnarj 
1833, prohibiting the importation of\ passions, and so inconsiderate, irresponsible 

I and head-long in legislation, as to allow no xa- 
. observed, that his present condition i tional hope of consistencj, moderation or con- 
;ed health and oppressed lungs would serratism in their legislative acts. To insure 
'him to hope that he should l^ able, by | the prevalence of reason over passion, in the 



he could now say, to compensate the 
• for its courtesy in adjourning over 



enactment of laws, our constitutions have all 
wisely organized representative deparbnents 
lim on this interesting occasion; but for legisla/ion. By our own State Constitu- 
on on the Judiciary committee, which j tion, the people entitled to suffrage have die 
against the bill under consideration, ' right to select the most enlightened, Arm and 
periiaps peculiar, and certainly very | patriotic representatives to make laws for the 
ielxng respecting its destiny, would i Commonwealth. Those representatives, not 
e him the choice of entire silence | too multitudinous for a proper sense of indi- 
I late remains uncertain. ! vidnal responsibility and grave and dispassion- 

re, this day, said he, legislating, not ate deliberation, assemble in the Capitol Ibr 



lives only, but for our children — ^not 

leneration merely, but for posterity^- 

Kentucky alone, but possibly for our 

Union. Hence, he must be allowed 



consulting together, obtaining correct inform- 
ation, reasoning wiUi one another, and finally 
agreeing, after such intercommunication, comi- 
sel, and mutual enlightenment, on such meas- 
liat he was surprised and concerned to | ures as will, in their honest judgments, pro- 
he had heard, from more than two ' mote the general welfare, lliere is no daa- 
I already, that, whatever might bo ; ger that the popular sentiment, and even pas- 
I opinions— even though, as might be j sion, right or wrong, wiU not have sufficient 
they believed the passage of the bill influence; the only danger is, that it will have 
perate disastrously to ourselves, and ' too much. If the local feeling, however 
who shall come after us for genera- ephemeral orunrcstfonable, should control the 
come — yet they feel bound to vote for enlightened and dispassionate convictions of 

the representative, then the very same elements 



lie they think that a minority of their 
imediate constituents are in ikvor of 
sh legislation. Sir, said he, I could 
hoM feel nor thus act. The opinions 
oters of Fayette, I neither know nor 
ight to learn — I know my own oonvic- 
duty to my oath, to my country, 
OBJ children — and that is enough for 

I felt, he said, responsible, not alone 
«emen of his county on this subject, 
lonsiblo to his own conscience, to all 
J now and hereafter, and to the God 
iniTerse. The opinions of a migority 

who elected him could not absolve 

II that more sacred and comprehensive 
bility. lie hoped, and was disposed 
ve, that Aose opinions harmonized 
I own. But, however that might be, 
I not, on such an occasion as this, re- 
' the inspection of his countrymen and 
mtj, as his opinion, that which was 
:t opposite of his clear conviction of 
id of duty. The philosophy of the 
jnerican principle of representative 
«j Mtms to be often mUnnderstood 
rtrtod. Tha mtm of th^peoplOihow* 
iMwaod «aUghtaMd, would M, whoi 



that incapacitate the mass of constituency for 
wholesome legislation, do virtually legulate 
in defiance of the judgments of the repreieii- 
tative body, and notwithstanding all the pre- 
cautions of our Constitution f£r preventing 
any other enactment than such as may be the 
offspring of reason and deliberation. 

When any portion of the people send a prosy 
to consult and to reason, and to be reasoned 
with, concerning the conmion good, if that 
proxy 1)0 convinced, by facts and aignments 
elicited in legislative council, that his country's 
interest requires him to vote for or against any 
proposed measure, those who deputed him 
ought to acquiesce, because they sent him under 
the Constitution for that very purpose. In or- 
ganzing the principle of representation, the chief 
object of &o Constitution was to secrete, 
through the constituted organs, the popular 
sentiments, and thus rectityy said,as &r as 
possible, crystalize the indigested and too often 
turbid elements of nnconnselled popular de- 
cision. Why communicate to a member in this 
hall new facts — why address to his jndgmant 
or his patriotism ammtBli to coaTfaiM 
UflBl OnljbecMiowoiUiipcetiha^ifbtbt 
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conrinced by these facts and arguments, lie being imbedded in the Constitntion with a 
will Tote according to that conviction. But, sanction which would secure it from eT&sion. 
if he must not do this, all those facts and ar- Negro slavery was introduced into South 
gumcnts are tlirown away, and should liavc ; America for the benevolent purpose of re>cu- 
bcen addrcssLMl, not to him. a petrified statue, i ing, from oppressirc servitude and final exwr- 
but to those who sent him. Wc should do nunation, the more effeminate Indian ahor- 
bere as we think they would or ought to do, igincs. Foreign cupidity and regal power 
if they were here and heard all we have first imported it into the Anglo-AmcricM 
hcr'rd. | Colonies, and fastened it on Virginia again*; 

Mr. Chairman, said Mr. li., on this floor, ' her will. In her declaration of Independence. 
Ken iicky is my coust'tuency — andmyinstnic- in 1776, she charged the Kin^ of KngUni 
tors here, on such a subject as that now before | with cruel injustice in nullifying, by Rojil 
us, arc the opinions and interests of my whole I Vetoes, her colonial enactments intenliccixtf 
State, the suggestions of my o^^'n conscience, : the importation of negroes; and, in 17TS, sw 
and the convictions ofmy own judgment. Under enacted a statute prohibiting further importa- 
these guides, I have always acted in my legis- tion "by sea or by land," except by immignui» 
lative career; and though, while thus acting from other confederate States, and made the 



given 



under all these sanctions, I have often 
votes which I apprehended would, for a sea- 
son, bo unpopular, my course hns, in every in- 
stance, been tinally approved, and, so far as I 
know, has ntver been rebuked. And, sir, 
when we are right, and have iirmhess proper- 
ly to maintain it, we need not fear that our 
constituents will Ion": condemn us. We un- 



interdict effectual, not by denouncing higb 
pecuniary penalties merely, but by also pro- 
viding that any slave, illegally imported, 
should be ipfo facto free. Under the auspice* 
of that conservative law, Kentucky was bon 
and grew to manhood; and, until after :be 
adoption of her iirst Constitution, not evei a 
citizen could lawfully bring within her border* 



derrate them when wc suppose that they will I a slave bought beyond them. By alegislartf 



not, sooner or later, be right also. And if, | 
on the eventful subject now before us, wo act 
as our own matured judgments of our duty to 
our whole country shall dictate, wc will secure, 
not ouly the public approbation, but that 
which is even more grateful to the patriotic 
statesman, the approval ofour own consciences, 
now and fcrcve^. 

Hoping that every meml)cr would, under 
a proper sense of all his responsibilities, ex- 
press by his vote the conclusion of his own 
reason, he would, said Mr. K, proceed in as 
summary a form as he couVl, to address, to 
the understandings of the members present, 
some reasons to show why this bill ought not 
to pass; and, in attempting this task, he in- 
voked the careful attention and candid con- 
sideration of all present. 

The programme of his argument, said Mr. 
B», yould bo to offer, in a condensed fonn, 



act of 1794, the Virginia act of 1778 w.-is it- 
laxed so as to legalize importations of slaTe- 
from other States, by citizens of Kenturkj {x 
their own use; and, with sonic slight moiii£- 
cations, the act of 1794 was re-enacted is 
1815, and continued in operation until it «%* 
supplanted by the more comprehensive eav:* 
ment of 1833, which revived the prohibiciov c-f 
the act of 1778, but unfortunatelv left cbea 
without any other than a pecuniar%' sanctioo. 
which is not easily enforced, and therefore U.' 
had but little influence on the nierceuarr scd 
unscrupulous. 

Thus it may be clearly perceived, that the 
characteristic difference between the act of 
1815, and that of 1833, is ju»t this, and oah 
this — that the former permitted citizens of 
Kentucky to buy and import slaves for tbeir 
own use, and the latter forbids all such psr- 
chase and impoitation; and it will be «eeo. 



some reasons to show: 1st, That this bill, if | also, that these acts are as diflferent in purpow 



enacted, would operate as a virtual, practical, 
total repeal of the non-importation law of 1833. 
2nd, That the act of 1833 was wise in its pur- 
pose, and has been beneflcent in its results. 
3rd, That the present crisis is uupropitious for 
a repeal of the act of 1 833, or any essential 
mocUficatioH of it; and moreover, any sucli 
movement now is pregnant with unprofitable 
eonunotion, and with other consequences which 
must greatly impair, perhaps utterly destroy, 
the conservative influence now possessed by 
Kentucky in the Union — and the preservation 
of which influence, unimpaired, may by ne- 
cessary to save the peace and integrity of that 
Union; and 4th, That instead of relaxing the 
policy of the act of 1833, the interest of the 
Commonwealth and its prospective glory, re* 
quire that non-importation of slaves should 
bt iiMid« ftuKbunontAl ud inriolable, b/ 



and elTect, as they are in the extent of their 
application; for wliilst the act of 1815 contea- 
plated an increase of slaves by accession froB 
abroad — and the effect of it was a great ash- 
men tation from that source — the ac-t of 1S33 
intended to prevent any such accession, as^. 
as far as it has operated, has had that sahtsr 
effect. Then, as these enactments are tbsi 
radically contradistinguished, all who appnm 
the act of 1533, must approve it for thoje 
features which distinguish it from the act i^' 
1815, and which constitute and identify is u 
*'the act of 1833." For this reason the act ef 
183t repealed that of 1815; and, for the ittf 
reason, the restoration of the act of 1815 viS 
repeal that of 1833. For all ehanctexiiac 
purposes of identity, the bill under connde^ 
ation, and the act of 1815, are the vat- 
The biU« if it ihaU bocomo ft law, will, ttaf 
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in th« ta at IBIS; uid of eonrae 
[kU ft* B total mpeat of the met of 

repudiating iu pecnliar policy, nad 
that of 1T94 and 1S1&. 
il the act of 1633 bacn the only law 
ted for proliibiliug the importition of 
e bill iroiliil operate as a Tirtoal and 
repeal of it. An uiire<>tricted right 
tons to bring; to, and sail in Kcntachj, 
ares, wonld not ineicnse the nnmlior 
here lieyonJ the donicstie ileni&nd — 
f woalil rare!;, if t'vcr, exL-ced tlie 

Slareg woald not bo imported for 
eolucky. unlea* perion« hew would 
L for u;e. And it 19 not material 
the citizen buv horo from n trader, 
ir be go, or employs niiotber to ku to 
ir Stale and buy and import Iw his 

M long as liQ \7ants an additionnl 
I tbe nieuni cnnvenicntly to buy, tind 
,asc out of Keutacky. for a Itfi price 
, hawill import directly or indirectly. 
qnally evident tli 



slaTG 



>r lM^ 



t the 



parcliaxu more, or can buy cheaper 
eliewherc, slaves vfill not beimporl- 
D in Kentucky. Itciilcs a practical 
nee H-ith thu wayi of merreuiiry 
with thi> hialuty of iiaporialiom of 
11 lenrchut little, iTany.ilonht ihnt, 
) dericuK, the proliibitinn of imporla* 
immeree rirnoiniiit vil! bo evaded and 
«, Rome how or other, will be iin[>ortcd 
t profit ran be made by the impuria- 

nu mere pcnul lianctioii, ns history 
ill check tlic tide. 

aid be. Is nut only probable 'ifii'iort, 
oonstratui) by the pr»elical nullity of 
ftT91 and ISI5. These cuactmenrj 
iTlail iiiiponatioiL' of slaves. Thi.4 ii 
' the ratio of increase durinj; the <x- 
' theou HiatutfA^. And thi) uncrriDic 
« of the piLir jiruiiiptcd tlic enactment 

Tlien, as the act of ISia did nut 
nportationi for merchandise, can 
ack to that act, and, with a grave 
ice, »ay we have not repealed the 
;3, virlually, practically, totally) No, 



the a 



ir of i>' 






.n. Then let nu member repeat tlint 
Ihii bill fur the purpoae uf nplioliiing 
r ie.13— let none sucli nay that liv ii 
>f that act: By the bill he mppnrti 
1 it in the lif^ad. One thing, at least, 
e disguincd, and that is, that every 
Tj Liieml«r. and every one who di- 
inurea'^c of ^ilaTl's in Kentucky is an 
of this I'ill; and that every inimbor 
not ile^ira the per;<eliiation of slaveiy. 
opposed to tlie au|;menialion of the 
>f jilaves and a deterioration of their 
J in favur of the act of VS3-J. ami 
he bill. 



under conEideratioa. Each of thoM itattntM 
interdicted the importation of tlivM atniM- 
cliandise, but penniited it for the om of dd- 
uf thii State. But under each of iheUt 
es continued to be imported for all pnipe- 
H-ithout any practical restraint — and, be- 
\SX\. ihis Commonwealth had bacome m 
e ninrket, and sevmeil (u be in danger, not 
of L'oninnilnatlon merely, but of innndatim 
by iiujierduuu* and vicioui ilafca. Wigei 
wer« reduced — mechanic* were diiconraged 
and inanye^tpatrialcil — agriculture waade^n- 
ini; in quality and prodnctiveneai — commerea 
was lie coming lei* and less profitable, is eoma- 
qocncc uf tlw reduced net Talna of domeitie 
products, uiil disadvautageoui exchangaa (tf 
exports for the refuse slaves of the Sojllh lo- 
Blead of muney — and the gloomy prospoet 
ahcuii wax that of progressive deterioration 
and tlie hupeloss prolongation andaggravation 
of Kentucky alnvery, without a rational hop* 
uf rescue ur amelioraiiun otherwise than by a 
railical c)iLin^-e in the non-importatian law of 
18ir,. Thit change was efieetcd by tbe act of 
1B3G, which extended tho prohibition to im- 
portations br our own citiieni for their owd 
use. This was the only characlerijtic featnta 
of tliat net. It was this, and this alotia, that 
identified and distingMsbed it at "THB ACT 
Ob' 1H13.'' All who adTocated or approred 
that cnaclmtut were, of eonrse, opposad to 
that of 11^19, which it repealed. Ajid now, 
therefore, no pcrxuii ran be friendly to the Mt 
of IS33, who desires t^ supplant it by that of 
ISIS, or C«hich is, in effect, the same tblag,) 
to abrogate its couservative interdict against 
the importaiiun nf slnves "for iiae" — and it la 
conseiiueutly indisputable, that a lubatitntion 
uf tiio puHey of IKIG, fur that of 1833, is a ra- 
peiil of "the act uf 183.3," 

.Moreover, said Mr. R.. the statistic* of 
slavery, in Kentucky from isaoto 1840, would 
uloau be sulbeicut fur maintaining the fortgtring 
conuhuion. They show that, from I82Q to 
1830, the aluvu pupnlntiau of the Stale had 
increased about 40,00() — and that, from 1830 
tu ISiO, the increase was only aboat 1,400— 
and as this )«ii periwl include* two yean ba- 
fore liic cimetincnt of 1833, during which time 
the increase may be fairly assumed, according 
to the ratio before I8?.l, to have been at laa*( 
n,UOO, consequently die number of ■laraa in 
Kentucky iiiitst have been reduced mors than 
<i,illli> from l8-?n to 1840. Those historic 
fartii rini'o that the tendency of the policy of 
I8IA, now taught to be revived, is to great 
prnirrcisivu iiugmcntatiun, and that of tha act 
of 18-1:1 (when upheld) to a gradual dimlm* 
Ii<m. llciiL'O, again, this bill, if passed, ntU 
operate as i\. rirtual repeal of theoct of 18S3 — 
because it wUl destroy its elfect and iavart ita 
]KiIic-y. A ilirert npeal woold be mors mag- 
nanimous. Then, let net any one, who pro- 
feiies to be in Stvor of the act of 1833, aknb 
behind such an ambuscade a« an. ottenaibla 
modifieatioo, which ia a nannciation of tha 
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frtiol* puipoM of tubstituting that act for that 
of 1815. 

A consideration of the act of 1833 inrolres 
two questioni — its constitutionaUty and its 
policT. He was surprised that the constitu- 
tional aathoritj to enact and enforce it had 
been denied in this debate. The Supreme 
Court of the State had given a quiettu to fdrther 
igitation of that objection, and both public 
itntiment and the concurrent opinions of the 
ralightened jurists had ratified and confirmed 
the unanimous opinions of the Judiciary. He 
would not, therefore, he said, elaborate an ar- 
gument on the question of power; but it might 
not be improper to make some passing sugges- 
tions upon it. The Legislature has all Icgis- 
lative power which is not prohibited either by 
the National or the State Constitution. The 
only proTision of the Constitution of the 
United States which could affect the authori- 

2' of the State to inderdict the importation of 
ares within her limits is that which delegates 
to Congress the power to regulate commerce 
among the States. But slavery is, by that 
iftTj Constitution, made a basis of representa- 
tion and taxation; and is, therefore a funda- 
mAUtal element of State power. Can such a 
State right be the subject of control by Con- 
great? Is it an affair of commerce? Docs it 
come within the scope of commercial regula- 
tion by the Greneral Government? An affirm- 
ativt answer would concede to Congress pow- 
er to change the relative political strength of 
the States — a power which cannot exist con- 
sistently with the constitutional co-equality 
tad proper independence of the States of the 
Union. Moreover, slavery, in the States in 
which it 18 legalized by' the local law and 
tiierefore recognized and protected by the 
Federal Constitution, is a domestic institution 
—and, which is as much under the exclusive 
control of State sovereignty as marriage or the 
legal rights and obligations of paternity. The 
relations of master and slave are as purely local 
here as those of master and servant, husband 
and wife, parent and child, or guardian and 
ward. If Congress, under the power to regu- 
late commerce among the States, could prevent 
Kentucky from stopping the importation or 
immigration of slaves, it might, by the exer- 
cise of that power over slaves as mere proper- 
ty, «Mten slavery on the people of the Stote 
perpetually and even against their will. This 
would be monstrous enough. But the power 
to do this involves the power to prevent the 
non-slaveholding States from continuing so, bv 
denying to them the right to prohibit the in- 
toodnction and enjoymentof slaves within their 
limits as articles of property subject to com- 
mercial power. No patriot, regardful of jus- 
tice, or liberty — of social order, or of State 
rights, could hesitate to denounce such an as- 
fumption as absurd and ridiculous. Moreover, 
if the ftet of 1833 be unconstitutional so far as 
it forbids importation for use, it must be even 
wan diarly Toid for conflict with the com- 



mercial power of Congresa so far alto as it 
prohibits importation for sale? And the con- 
sequence would be, that the bill now Qr|ed 
does not go half far enough, and that the icti 
of 1794 and 1815 were nullities. 

Nor is tlie act of 1833 a violation of the 
Constitution of the State. The Legisla- 
ture of Kentucky, as already stated, hw 
all legislative power that is not prohibited W 
the Constitution of Eentncky or by that of the 
United States. To inhibit the imponatii>D of 
slaves is a legislative act; and the auihorit; 
therefore to pass such an act needs not to be 
delegated by the Constitution — it exists nnless 
it is prohibited by that supreme organic Uw. 
There is no suoh prohibirion nor any ratiooal 
pretence for presuming its existence. Tken 
the power exists. 

The vindication of the policy of the act of 
1833 did not seem to Mr. R. to be more difi- 
cult than that of its constitutionality. He 
objects of the enactment were twofold— lit, 
Some improvement in the quality and some 
amelioration in the condition of our slaves— 
2nd, The salvation of ourselves and our pos- 
terity from the curse of inevitable and perpe^ 
ual slavery, by drawing a sanatory 'orrf!* 
around the Commonwealth while in a salvablr 
state, and thereby preventing snch an angmn- 
tation, as well as deterioration, of slares s* 
might not only aggravate but injuriously pro* 
long the slavery of the black race against tbe 
interest and even the wishes of the white. Ii 
other words — the second and chief object of 
the act of 1833, was to secnre the power to 
abolish slavery if public sentiment sbooid 
ever be prepared for proclaiming liberty totbe 
captive. 

On the subject of African slavery in tke 
North American States, Mr. R. had,' he said, 
always endeavored to look with the eye of eon* 
sidcrato philanthropy and practical statcsasa- 
ship. He would rejoice to see all men, of 
every color and clime, equal in privileges aad 
endowments, and well qualified for the peace- 
ful enjoyment of civil, social, and relipooi 
liberty and light. But a wise and inscmtabb 
Providence had otiicrwise ordainded; and no 
art or policy of man can change the pnipoteof 
God. Whenever the black and white races of 
our species are thro\i7i together in the am 
community it had long been his opinion tbit 
it is better for both that the inferior should be 
in a state of subordination to thot which, nndir 
all circumstances, is the superior. The tvo races 
are immiscible. Amalgamation would be de- 
teriorating to the white race, and, in his judg- 
ment, inconsistent with the laws of social wel- 
fare and the dignity and progress of the nore 
improved portion of mankind. The two ie* 
congruous races cannot live together on tems 
of social or ciril equality. And frredoa. 
without power or privilege, is the worst fna 
of slavery in disguise. No population can be 
more wretched or pestilent than a degraded, 
diflf ranchistd cast. A well regained ilawT 
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IB far better for the securitj of tfae irhite t%cb 
mnd the happbesa and ^fety of Ih« black. 

His conscience, cantinued Mr. R., luLdaeTer, 
therefore, been JUlurbciI by nny murbid seuii- 
mentalism on tlic eubject uf slarery ns it fxi^eis 
in Kentucliy. And be could not feci that it is 
either impious or irrational to presume that llie 
enslavement in America of iha supomilious 
and fisrocious A rricaDn iras approved by Omci- 
acienco for the ultimate reilemplion, rcgeDera- 
tion, and exaltation of that degraded and onoc 
hope le^l race. He believed that it would, at 
no distant day, eventuate in iho a^iegait; 
welfare of mankind, and especially in the civ- 
iUiation, liberty and restoration to their native 
Und of the captive Africans. In the dispen- 
■atioDi of Providence, immediate evil is often 
tha instrument of ultimate f^ood. Tbs Sgy^^ 
tiau bondage and aelf-sacriflcing pilgrimage of 
tbederoted Jens weredesigned for £ewlu>Ie- 
■ome reformatioaof that distinguished people; 
the bloody overthrow of the Canaanitei wnj 
the precursor of the enjoyment of the promised 
land by the depositories of the oraclu of the 
true and only God; the terrible havoc and finAl 
mibjugation of the Gauls and Britotis by the 
BoDUUi Eagle, infused into the Celtic race, 
then in a stale of semi -barbarism, the clemenij 
of ciTiLiation and the principles of Christiati- 
ilyj the subjugation of the imperint Romans 
kod the detolaiion of their fair and volaploouit 
country by itie Vandalism of the North, en- 
grafted OD a declining stock the vital germ of 
that enduring liberty so gloriously illuilraled 
by the Anglo-Saxon race; the sanguinary 
peneeutioni of the Puritans, and tbcir conse- 
qncnt exile to the wilds of America, planted 
in this congenial land the seeds of civil and 
religioDi liberty; and tlicsc seminal principles, 
dropped, as from the clouds, in a ccuntry rc- 
•erved until the fullness of time for the hope- 
ful development and gtorioua illustration of 
moral truth and power among men, even noiv 
bkTe grown to maturity rnd promise to frttctifj 
the worldj and, to prepirc this theatre for the 
■ceompliahment of the t;reatest ultimate good, 
tlie nnEirilizcd aborigines were driven from 
Unit council fires and the graves of their 
ikUien, and now, almost exterminate, wander 
In the far West, homeless, hopeless. and forlorn. 
These, aaid he, ate but a few of the infinite 
BBoItitiide of historic events, illustrating the 
nyiterioni truth that instrumentalities, wrong 
■ad frievons to human vision, are often tim- 
plojcd for coosiunmating the most benificent 
•ndi — all thingi working together for the uj- 
timate |(ood of mankind and glory of the Kul^r 
of the Vnivcne. 

There is a strikin;; analogy, in this respect, 
between the phenomena of the moral and tho»e 
of the phyiieal universe. The fire from Heav- 
en In the lightning's flash strikes down the 
jaung and the old, the beautiful and tiiettron)^, 
tfae patriot and the lage; and the people 
awmn; ihe TclintlcM tempest of the ikies 
iMTee dMoletfOB In It* aonrafiitl ttaek; ud 



the elemenu are charg*^ with reckltM tviB. 
But the lightning and the whiTlwind pnriiya 
morbid atmosphere and drive away pestUene*. 
In like manner moral agentt, grievoni in their 
immediate operation on apeoJal object!, m^ 
liiully result in aggregate bleuingt. AaA 
who can venture to presume that negro tlaTaiy 
in America may not have been lanetiontd bj 
ifeuvcn as tha most fitting meani for eSecttSK 
the providential end of saving and ennoblinf 
the doomed African tacal The average eon- 
''' of the wretched barbarians eaptuedin 
I either by their own countrymen or by 
ihe kidnapping whites and brought in chain* 
In America as slaves, may not hava been gude 
more miserable by any form of slavery to 
which they have been subjected as a collectiTe 
class; and that of their descendats hu been 
improved by their progressive assimilation to 
the free and christianiied whites with whom 

has been their fortune to be asioeiated. 
Already hosts of the sons and daughter* of 
African cannibals, redeemed and regenerated 
'>y the genius of America, are, through the 
benevolent process of colonization in their 
aiherland, hopefully contiibnting, by their ex- 
iniplc, to rescue their color from degradstion, 
ind, by their influence and instruction, to n- 
.ighten and civilize long lost Africa. 

Al nrly as the vear 1G30, only about twelTa 
vears after the advent of the white man to 
inmestown, in Virginia, a British ship im- 
ported, into that infant colony of forlorn beeh- 
iiors, ■ cargo of unmarried white women, and 
a Dutch vpbmI landed at the same place a few 
negroes. The women became wives and tno- 
ihera ; and thug though poor and obscure in 
the country of thtir birth, thaj beeone the 
fuunders or this renowned Commonwealth of 
freemen, which henelf has been blessed •• 
the mother of Republics, and haa won tha 
honored title of "magna mattr rtnan." But tha 

groes were doomed to abject and hopeltM 



freighted ships was the unknown harbinMr 

of future blessings — one to the white nee, DT 
giving anchorsge to the drifting colony nnd 
promoting its free population — and the other 
ui the block race by their ultimata imprare- 
rnGUt and final regeneration. Cruel and unjnit 
34 slavery may be sdmitted to be in itaalf, 
!<Tid mercenaiy and selfish as may beva been 
ihi! motives of its introduction and proleagad 
»iiBteaceamonRus,said Mr. B, Mvertheleea, 
lu its colateroTand ulterior results, it may, a« 
oiis element in the combined snncias in the 
world's onward aSsjrv, be finally prodnetln 
of more of ageregate good than evil in heaita 
destiny. And althon^h, in itself, eon liderid 
either absttsctly or in iti immediate eBil 
punonal consequences, it ii an angniMut eril, 
yet he had ncrer doubted that it is net* hut- 
fill to the master than to the tla**— taO* 
than to th* black raee. He vm not if 



MA. ROBERTSON'S SPSKOH 09 



bl«8Bin^. He had always felt it as a curse to 1 1833, and of all those also who so pMvertr* 
the white race. But, as ii exists iu Kentucky, i iiigly sustained it ever since the enactment of 
it is not now within the compass of human ' it. And, sir, said he, this woh nonevpcIicT. 
wisdom, philaiithrophy, and power all com- .It was but tl\e echo of the sentinwnts of 
bined, to adopt any Kyssteni of compulsive : our bclovod fathers from the first col- 
liberation which will be practicable, just, safe, uniz.ition of Virginia to the year 1794, and 
and sure. Immediate emancipation would bi^ ;was but a revival of tho conscrvatiye policy 
madness ; and, in his opinioi*. any org:inized lof Wasiiixgton, Jvifcrxnn, and .Vadijon. in 



effort to initiate now a proppective scheme, 
would be premature, unwise, and self-destruc- 
tive. For himself, he could ucTer oonsidw 
any system wise, however practicable, unless 
it IS accompanied by some effectual and bene 



1778, but with a less effectual sanction for up- 
holding it. Had the law of 1778 been per- 
mitted to remain unmodified until 1799, vmb 
the present Constitution of Kentucky ▼■> 
adopted, he thought it not improbable that, oo 



volcnt plan of dej>ortation. He would never .-this day, Kentucky would have been blesKcd 
consent that the incubus uf a lar^^e mass nf' with more than a million of *' the free" and 
free and degraded blacks should be thrown 
on the bosom of his posterity. Such an evil 
would be more intolerable" than perpetual 



slavery, bad as that ini^ht be. And, there 
being now about 200,000 &iave<<n in Kentucky, 
he could conceive no i)ropcr and efl'ectual pro- 



"the brave," without one Kolitary sUvf. 
Whether a similar resnlt would soon or ertr 
be produced by now mid^ingr the prokibitivii 
and the sanction of the act of li79, fnndi- 
nicntal, is a problem which time alone ca& 
solve. But without further illuiftratiob, he 



vision for dcportint; all the pennons who would (Submitted these considerations, as sufficient 
become free under the operation of any sys- jto prove the wisdom of the act 1833. And, 
ttm of gradual emancipatioi] which he had i continued he, so far as that act has l^een per- 
ever heard or seen suggested. But if, as many j mitted to operate, the beneficence of its ep«- 
believe, the physical adaptations and products I ration should not be doubted. During the 
of Kentucky would not, of themselves, pro- 1 first seven years of its existence, though i: 
long the existence of slavery while it shall ex- ! was often evaded, not only was then!im- 
ist elsewhere, ultimate rescue, in some just .ber considerably reduced an cl value improred, 
and peaceful mode and in the proper time, is j but home production was more profitable, dc> 
neither hopeless nor im])robablr. Treparatory ■ mestic commerce more productive, slave pro- 
to the consummation of auy such purpose, ; pert y more .secure and less vexatioui, andthr 
' ^' "' ''' '" aggregate wealth of the Coinmouwealth vti 

augmented from $126,601,004 to nearly double 

that amount. This wonderful augmeotitiKi 

from extraneous causes. If let alone tlie pro- 1 is proved by the Auditor's books, which shov 

that, in 1833, the total value of taxable pRi 

periywa.s iJl 26,601 ,004, and that in 1840, i: 

was $272,250,037, which, deducting the i:;- 

under tlie equalization law of l'^, 



non-importation of slave.** would be indispcn.*)- 
able. To wear out slavery its natural cour&c 
must not be obstructed by successive increase 



crease 



blem of Kentucky slavery will soon be solved, 
and the period is near whe.i the dawn of uni- 
versal freedom will cheer the heart, or the 

cloud of inevitable slavery will blast the hope 

of philanthrophy. Undisturbed by acccs- ' would leave about ^^,000,000 as the valet 
sions from abroad, slavery here, if not in its of taxable property in 1840, instead of $l36- 
congenial clement, will .soon decline to a con- 601,004, the entire value of it in 1833. AI- 
dition in which its extinction may be accoiu- tliough the act of 1833 was doubtless not the 
plished without hazard. But if Kenuick}' be only cause that had agency in the productiofi 
as congenial as her Southern sisters to slavery, of this sudden iilHueucc of wealth, yet un- 
it will exist here as long n» it ^<hall continue doubtcdly it was the chief and most efficient 
there, and no legislative policy for haKtening agent. It inspired a new confidence and hope 
its natural death would bo wise or eflcctuai. — it stimulated and improved agricultoxv— it 
In this view the pro-slaven' and the emanci- increased the net value of product* — it nised 
pation parties should unite with the great the price of wages, entouragin^ mannUetvr- 
coDscrvativc party in closing the door to the ing and mechanical production, and grettlj 

augmented the income from our domestic con- 



further importation of slave.<5, and all try the 
experiment of inherent and natural ciiuses 



mercc by returning money instead of ncgrve* 



on its existence and value. If the pro-slavery ' for our exports. Moreover it enhanced dw 



party be right, the expcrimcni will secure a 
sufficient number of slaves and certainly im- 
prove their quality and value. If the eman- 
cipation party be right, ihis policy will effect 



value of our slaves to an aggregate probaWr 
exceeding that of a rreatcr number incnased 
by inferior and superfluous accessions fron the 
South, and added to the capital of the Sutr 



their object as soon as any tncy contemplate, hundreds of thousands of dollars annually k^ 
and much more certainly ana beneficially, the more profitable sales of slaves for expor! 
Consequently, added Mr. R., the conservative ation — several counties havine obtained, ia 
partyj of wnich he was one, must be on the this way, at least t^.OOO eadi evexr yctt: 
most eligible platform; and, therefsre, idl .which was much more than they would atrf 
parties ought to co-operate in making the j received had the number of slaves been ia- 
policy of the act of 1833 fundamental, self- creased instead of being diminished and tk 
•Qstauking^and inviolate. quality made worse instead of better. 

Buck was the view and such was the chief But, since the year 1840« the nuaber t/ 
pvyoH eC thflM who enacted the statute of slaves hu been gndually incxeiuBg al tW 
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rate of from one to four per cent, annuallT ; jeopard our peace and that of the Union? Ken- 
and now the totality ia about 1 93,000. This tucKj needs no more slaves — she has more now 
prorression itself, and more especi^lj the than she wants; and is, eTcrj day, exporting, 
oscillation in the ratio of it, demonstrate that If ^>000 more should be imported, the aggre- 
it has resulted from importations, sometimes | g^^c value of all the slaves m the State would 
to a less and sometimes to a greater extent, in'i^ot exceed that of the present number, and 
violation of the act of 1833. And the Audit- the quality of the entire mass would be cer- 
or's report shows also, that, during that pe- tainly degraded. Would not this impolitic 
riod of ei£[ht years, the wealth of the State reduction in price and quality be gratuitously 
has been increased onlv $597,689— although unjust to the present owners of slaves in Ken- 
during the period of only seven years irome- tucky ? Not even individual purchasers of 
diatel^ succecdiag the act '33, and when its foreign slaves would be benefitted. As negro 
provisions were but slij^htly violated, the in- ' buyers purchase here extensively for export to 
crease was about $11 0,000,000. That report the South, the presumption is that they can- 
also shows that, within the last eight years, 'i^ot boy slaves of equal quality cheaper else- 
the slaves in Christian, a border county re- i where. But, if they could, a repeal of the 
presented by the author of the bill under con- '■ ^ct of '33 would, in less than one year, equal- 
sideration, had increased from about 6,000 to ' i^ the prices. Even now a citizen of Ken- 
about 7,0CK) ; an increase which must have re- tucky may buy hero for his own use better 
suited chiefly from illegal impo^tions. These slaves, at the same price, and with less hazard 
brief, but undeniable, statistics prove the ben- &°d trouble than in Virginia or the South. In 
eficial operation of the act of '3j when it was ^^ coanty of Fayette, (said Mr. R.) with only 
reasonably observed, and equally prove thei^^out 2,^ voters, there are nearly 11,000 
iBJurious effects of any material evasion or re- slaves — considerably more than are useful or 
laxation of its sanctions. ' desired. Only three States in the Union have 

But (said Mr. R.,) the policy of '33 has had ^^^^ slaves than Kentucky. And not only 
also a salutary influence on the political posi- has Congress prohibited foreign importation 
tion of Kentucky. Since that enactment and ^^^ slaves and denounced the slave trade as 
by her continued adherence to it, Khe has ab- ' pi'^cy , but Virginia, Maryland, South Car- 
stained from any indication of party sympa- 1 <>Ii^iiaj and Missisnippi, as well as Kentucky, 
thy with either the abolitionism or Wilniot !*iave long since forbidden the importation of 



otic neutrality between these antipodal parties ; *^"^ iv^n/tu xu. x uv {/cwouuc vt luib um wouiu 
of sectional antagonism. Uireatcning, by their reduce the value of the slaves now here— di- 
hot temper and reckless collision, the peace i"^ii>i^^ the value of slave labor — ^reduce 
•nd integrity of the Union. While manifestr ' ^ages — injure the useful class of free me- 
Ing a determination to maintain her existing jchanics — agitate the people and perhaps con- 
institutions against all foreign influence, shej^^i^se the State — ana, by suddenly changing 
has, at the bame time, evinced a repugnance to ^^^ commending position of neutrality at the 
any act that might tend to increase the embar- 1 ™ost critical and unpropitious crisis in both 
rassments of her slavery condition, or prolong | domestic and national affairs, might impair 
its endurance beyond the period of its natural | the just influence of the Commonwealth, and 
life, depending alone 



on the operation of in- !J«opard her own peace, the security of the 
temal and natural causes. To this neither > South, and the integrity of the Union. The 
the North nor the South ever excepted, or ' passage of this bill is therefore forbidden also 
could reasonably except ; and therefore each ^7 respect for the wisdom of our predecessors, 
sectien has cordially embraced Kentucky as respect for a venerable policy, and prudent rc- 
an impartial member of a discordant sister- ; gard for harmony, peace and security, here 
hood. Hence she alone may exercise a sue- 1 and elsewhere, now and hoarafter. 
eeasful umpirage— she alone may still the ' It has been said hero (said Mr li.,) that the 
fwfnl agitation of the frec-soU question; and, 'act of 1833 wos an emancipation movement r 
thus embedded as an Itshmus between two, If this be true, a majority of the freemen of 
boisterous and turbid oceans, she can, if she jKcntuckv and of their representatives were 
■tand firm, save the Union as she has hitherto then aucl have ever since been emancipation- 
ists. Tct one of the chief authors of Uie act 
of 1833 bv his voto and otherwise, is the 
owner of 300 slaves, and pro-slavery almost 

to fanaticism. lie supported that Law doubt- 

naUon or for the perpetuation of slaveir, and less for the purpose of increasing the value of 
then her " occupation's gone"— then she will his slaves and improving their qu 



saved it, and as her present position will en- 
able her still to save it. But let her, at this 
critical juncture of our National Union, make 
' direct movement cither for decided emanci 



be no lon^ a presiding arbitresa, but acorn' 
■lou partisan. 



improving their quality. There 

are, Mr. Chairman, continued Mr, R., three 



(Ul partisan. parties in Kentucky in reference to slavery— 

And now, Mr. Chairman, (continued Mr. one consisting of persoos who consider slavery 
R.) why this new-bom and burning zeal to a blessing to the while race, and perfectly eoo- 
npeal a wise and benificent enactment that sistent with morality and relif^oo— another 
hii enrrived the ordeal of 16 years' severe composed of persuns who look •& alaTeiT at 
mraUuj and trial? Why thua htedlaislj la moral, aoclaf and pdUitialcuif^a^ 



816 MB. BOBEBTSOirS SPBBCH OH 

the adoption, at once, of some system of 1 too true that sach personal legialauon doei, to 
emancipation, instantaneous or prospective — la ^eat and mlschieTous extent, paraljie the 
and a tnird composed of persons wno, occu- jact of 1833. But this is clearlj wrong. The 
pjing intcrmediale ground, deprecate negro 'act ought to be repealed or enforced; and, nn- 
slavcrj as an evil csj^eciallj to tnc white pop- ' less repealed, it is the dutj of the Leg:isltture 
ulation, but, believnig that, in the existing I to make it effectual bjgiTing it a sanctioa 
condition of it in Kentucky, any provision ' that will secure it from evasion, instead of 
now for emancipation would oe premature, im- 1 offering, as it does, almost every dajr, enoour- 
practicable ana ultimately suicidal, are yet agements to the violation of it. It is also true. 
opposed to anj act that will increase the diffi- that the penalties denounced by the act are so 
eulties obstructing the work or retarding the rarely enforced, that the prohibition opersta 
time of eradication, and prefer to await time's on the conscientious only, and thus, to a dt- 
developments without disturbance by foreign plorable cztent,theaet has become a dead letter. 
iriiportation. Of these three classes, he thoucfnt But the remedy for all this is plain. Initead 
the first the smallest in number, and the last ■ of a fine, which scarcely any person will s:- 
mnch the largest. Of this major class were I tempt to enforce, let the Legislature or the 
a largo majority of those who adopted and ! Convention substitute the emancipation d 
hsve continued to sustain the act of 1833. 'every slave who shall be io* ported In violttion 
The wise and patriotic men who enacted that , of the act ; and then the law will live and 
law looked bacJrward on the history of slaverv \ reien supremely and effectually ; for. ai every 
and forward to the probable oonsequences with • sucn slave would assert his rights, the sane- 
which, without legislative guardianship, it ; tion would enforce itself, and slaves would so 
was pregnant — ^to tlie waste of lands, reduc- , longer be illegally imported. This arvomtnt 
tion of profits, insecurity of property, and to , for a repeal, therefore, is a felo de se — it cats 
demoranzation, de^neracy, and possible in- . its own throat, and is disparaging to LeglsU- 
snrrection — they knew that the acts of 1794 tive candor and wisdom, 
and 1815, repealing that of 1778, had not, at But, said Mr. R., were it even consistent 
all, repressed the importations of slaves for with sound policy to abrogate the law of "33, 



or for sale — considering the latitude, froil. 



this is not the proper time for such a decisive 



and products of Kentucky, they hoped that j movement. And even the agitation of tht 
I>erpetual slavery was not her inevitable des-| subject at this unpropitious session will de 
tiny — and, desiring not to leave their posterity much harm. Kcntucay, now in a crysalii 
overwhelmed by such a state of slavery as to; state of eventful transition, looks with mis- 
be unable to clo in respect to itjwhat they,;(?led hope and fear to the coming Conrentioc 
might prefer — they resolved to soothe and .for organic renovation. All her wisdom and 
bandage the morbid tumor of negro slavery i unimpassioned thought are necessary to a sife 
in Kentucky before it should become an ini- i result. The subject of slavery will engiff? 
medicabile vulnus — an incurable ulcer. the consideration of the Convention, and vul 

If men who thus thought and thus acted be adjusted bv the new Constitution, as far ai 
were emancipationists, ho, Mr. R., must re- fundamental law can settle it. Would it not 
peat that a majority of Kcntuckians are, and be prudent, as well as respectful, to defer tbit 
longj have been in tlic .same category. The whole matter to the Convention, unaffected \rf 
Lanslature has rejected, every session since, legislative in.stniction or presumptuons aot:* 
18m, bills similar to that now under consider- . cipation? 
ation. ' This body has already on more occasions 

In one sense, it may be true, that the act of i than one fono beyond its legal sphere and «x- 
1833 itself, might prove to be_a movement to- pressed abstract' opinions altogether motivv- 

less, unless they were intended to instruc: tk* 



wards emancipation; for, if Kentucky be not 
adapted to long continued slavery, that act, 
vigorously enforced, would, in time, place the 



people or influence their delegates in Conven- 
tion. This, sir, is an inversion of the proper 



country in such a condition of interest and of and accustomed course ; instead of reflecting, 
sentixnent, as to secure ultimate and easy en- it is attempting to manufacture public opin 
trication. But no patriotic and sensible pro- . ion* On the subject of slavery especially, ibe 
slavery roan would be opposed to such a con- people will think and act for themselves. If 
summation in such a mocle. Had slavery ne- they approve the purpose of the act of '33,th«T 
ver existed in Kentucky, how many of her i will see that it shall be made permanent uA 




provisioaii 

«ntly vote for importing a fresh .supply of | will paralyse legislative will, so as to keep tht 
slaves — for if it would be unwise to initiate, door wide' open for the influx of foreign slavia 
U must btt wrong to do anything to perpetuate ' The anticipating movement made by this bil! 
or increase it. i-s, therefore, prematore and unnecetsaiy st 

But the chief and only rcmaininff reason least. It is much more; it is prq^ant wi:b 
arged for the repeal of the act of 1833, is, said danger. There are thoasands of the b«tt and 



Mr. R., the fact that the act is not enforced, 
and that even the Legislature itself encourages 
sifiiioii of it by spsciil acts Isgalizing indi* 



^uil Tiolatioii or iti prohUntioni. It ii but ^eztnuitoas iaflveaet. Bot if tfaifl bill bt 



most intMgint of Ksntuckians who an wiD 
ing to make a fair trial of the isanc of slavey. 
so circumscribed as to aacape all foraifn tf 
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ill eoBStru* it m • pro-ilaTexy moTe, 
toperpeiuAta ilaTcrj bj immadiatelj 
ig the number of BUTeB to such an 
I to place the conrention in vinculU 
t the initiation of proepectire eman- 
lopeless to this generation. They, 
tiat a new issue is proposed to them; | 
inced then that the only or best time 
or ultimate relief will be before the 
ng conrention, they will nUly on 
tion. And, on such an issue, so 
lere will be all-absorbing agitation, 
» conYulsiou ; one consequence of 

I be that, throughout the State, the 
r question in the selection of dele- 
te convention, will be that of initia- 
loipation now, or perpetual slaveiy. 
j;ates will be elected without regard 
toess or their opinions on other fun- 
subjects ; and consequently, there 

danger that a bad constitution would 
id, which ought not to be adopted. * 
d he, let us not rouse the slumoering 
>k to the posture of slavery here and 
ar feeling respecting it, Kentucky 
CTB at the base of a heaving vulcano. 
not the crater. Desolation may be 
iequence of an eruption provoked 
merity of passing or even agitating 
less and portentous bill. — If the 
6 permitted to bo sober and tranquil, 
Br the election of delegates, the con- 
will be safe and good. But heedlessly 
em on the stultiiying topic of slave- 
iiere will bo neitner peace nor safety 
or throughout this entire Union, 
liriug politicians, of selfish ambition, 

II larger number of fanatics, on one 
"Mason's and Dixon's line," are 
to consolidate the non-slaveholding 
I free-soil ism as the paramount test of 

partv — and there are but too many 
I and ultra pro-slavery men on the 
. numerically weaker side of the line, 
ly play into the hands of these "North 
ad encourage an issue which, if ever 
da up, must result in the political 
ion oi the South, or a disruption of 
in. It iK the iutet^t of Kentucky to 
hat fearful issue ; and she can avert 
brf abstaining from slave agitation 
uninff self-poised, firm and moderate, 
retted to hear, as he had heard, a hone 
1 on this floor, that Kentucky would 
rself into the arms of the South and 
) defiance to the North. It would, he 
be much more consistent with her re- 
) position and her lofty patriotism, as 
illustrated, to throw one arm around 
h, and the other around the Xorth, 
a sister's embrace, hold them fast, as 
tionate sisterhood of the same blood, 
name, and same the destiny. A eallant 
ht perilous strait between SeiTla and 
's is not unlike Kentackv now. And, 
out the simile, he hopea that the self- 
prophecy was literally and woefully 



denying crew, like old Ulyuu, woald tit 
themselves to the mast, and, looking noither 
to the right nor to. the left« but itraight ahaad 
to the port of safety — would escapo the whirl- 
pool of perpetual sUveiy on the one side, and 
the rocks of political abolition on the other. 

He repeated that frce-soilism, as exemplified 
by the ** Wilmot-proviso,^' is the offspring c^ 
fanaticism and political ambition. Thtt phi- 
lanthrophy must be affected or insane, vnieh 
would coop up slavery so as either to perpetu- 
ate it in the States when it now exists or drive 
it to the bloody crisis of St- Domineo. With- 
out some outlet for exportation, Oie present 
improcticablt numbers in Kentucky could not 
bo diminished. Forced on un without our con- 
sent, what, said he, are we to do with them ? 
Emancipate them and leave them here ? That 
is impossible. Will the Slates in which abol- 
itionism is ui^d as a paramount duty, receive 
them and elevate them to a social and civil 
equality with their white population ? They 
would scorn the proposition. Would they 
agree to set apart New Mexico as a sacred fa nil 
for paying for such i>lavcii a.s the owners 
might consent to liberate on receiving indem- 
nity ? At such a ])ropasal they would 
laugh. Then the only uliiinate remedjr is ex« 
pansion. But fanaticism insists that it is both 
a civic and christian duty to dam slavery up 
till it shall become putrid", or rising to a resist- 
less torrent, overwhehn all the social founda- 
tions of order, security and jteacc. This is in- 
sanity, or moral treason. But there are those 
who, knowing all tins, will urge the " Wilmot 
proviso," in reference to New Mexico and Cal- 
ifornia, where without nity Cougr^issional re- 
feitriction, slavery can never exist. Their ob* 
jcct, therefore, cannot be to prevent the dose- 
cration of the soil of those countries 
bv the footsteps of slarery. But the non- 
blaveholding states, if consolidated on such a 
national question as thai of *' free-soil," would 
hold the rod of empire, and rule not only the 
elections of President, but the destinies en the 
Union. Hero may lie the lurking clue to the 
persevenng Agitation of freo-Koilism by North- 
ern pditiciauH. If the territory recently 
acquired by the common bloud and common 
treasure of the states in which slavery exists 
and in which it does not, were congenial to its 
existence, could any just and patriotic man, 
considering the compromise and recognition of 
slavery in the Keilerr.1 Constitution, believe 
that any act of Congress prohibiting slave- 
holders in any of the states from emigrating 
thither with all their pro]>f'rty wouj^d be cither 
politic or just ? Why deprive the inhabitanta 
of that territory of the ricrh: to decide fir themi 
selves ? To permit ]^>erri'ci liberty ou that 
subject, woula neither increat'e the evils nor 
prolong the duration of American Slavery, 
nor even recogiuHc its Ici^ity otherwise than 
it is sanctioned by the supreme law of the 
Union. But, tlio'i^^b he could never vote for 
the " Wilmot-proviso," he would not resist it 
by war, secession , or nullification. The Soatli 
ought not to suffer Itself to be usaleialy excited 
by it 80 as to joopaid its own just ihm of 
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power, or the peace and integrity of the Union. 
Bat whaterer the South may do, let Kentucky 
atand^aloof, and exhibit another illustration 
of the emblematic motto inscribed in sunshine 
on her escutcheon— "UNITED WE STAND, 
DIVIDED WE FALL." 

Had this lot been cast in a land of universal 
freedom, hu ncrer would consent that its vir* 
gin bosom should bo soiled by the tread of 
alarery, or its tranquility disturbed by the 
cry of a slave Of course, were he a resident 
•f California, he would oppose the introduc- 
tion ef slavery there. But the people of that 
country, like the people here, should be left 
firec to regulate their own domestic relations in 
their own way ; and, if they should desire to 
have slaves, Congress — though in his opinion 
possessing the power to prevent them while 
m a territorial state of dependence on the un- 
limited legislation of the General Govornnicut- 
would act anwisely, as well as unjustly, to ex- 
ercise it, and more especially as. in that caso, 
the act, being altogetlier unnecessary, would 
■eeni to be wantonly intended for the political 
Aggrandisement of one section of the 
Union, and tlierefore would be the more un- 
g^raciouK and offensivo to another section, 
which, though not quite so populous, is at 
least as intcllieent and patriotic. 

Slavery in Kentucky, continued Mr. II., is a 
moral and political evil. The children of 
slaveholders arc injured, and many of them 
ruined by it ; and it has greatly red need Ken- 
tucky's ratio of political power; for whilst she, 
the nrst born of the old " lU," has only ten re- 
presentatives in Congress, Ohio, younger in 
origin and inferior in physical adaptations, has 
already twenty-one representatives in the same 
body. But tnc slaves hero are so numerous, 
and slavery itself is so interwincd witli the 
social or personal habits of thct free popula- 
tion as, in nis judgment, to forbid the adoption 
now of any system of emancipation with a 
rational ho}>e of a consummation either sa- 
tisfactory or l>eneiicial. Before this can be 
done, the number of slaves must be consider- 
ably diminished and the people more and 
more assimilated to the non-slaveholding 
habits and condition. The sxperiment of non- 
importation will soon decide whether Ken- 
tucky is destined long to continue a slave 
state, and will in proper time we hope devel- 
ope public sentiment on that subject. It is 
the interest of all — the duty of all — to try 
hat experiment. Whatever may be its final re- 
•ults, its operation will be beneficial to all par- 
ties — makers and slaves, the pro-slavery par- 
ty, the emancipation party, and the conserva- 
tive party. Tnis he nad already endeavoured 
to show, and he would add nothing more on 
that subject. The only mode of enectuatiug 
the non- importation policy of 1778. and of 
1833, would be to maKO the prohibition and 
the sanction of the former act fundamental, 
by imbedding tliem in the constitution. Then, 
the sanction upholding the prohibition, both 
would be placed above legislative caprice, 
and stand without violation or evasion. The 
conBtitutioD ought also to prohibit any legisla- 



tive act emancipatiiii; any tUmy exiatiog at the 
date of the enactment, without the owner'a 
consent , or full compensation . And ht would 
prefer that it should also prohibit any U^t- 
lative act for emancipating the poMt nati with- 
out a concurrence of three-fifths of each branch 
of the Legislature, and also without somf 
effectual provision for the benoTolent and cer- 
tain deportation and settlement of all the per- 
sons emancipated. He would desire acos- 
currence of more than a bare majority, beeaoM 
he would doubt the policy and stability of 
any system to which about one half of tb« 
freemen of the State are opposed. But do 
reasonable man could object to the initiauoB 
of a prospective system when three-fifths of 
the voters, after a satisfactory ezperiment. 
should concur in the adoption "of it. But on 
this point he would not be tenacious. H« 
would be satisfied, if a majority prefer it, with 
a constitutional power to amend the State, 
just as the Federal Constitution, in any me 

Srovision without a revision of the wholf. 
[e would be willing also to make illegal iro* 
port at ion a Penitentiary offence. 

Jn reference to slavery, said Mr. R.. the tree 
and only proper or available contest in the ^^ 
lection of delegates to the convention, would 
be on tlie question whether the policy of \j» 
act of '33, with the sanction of the act of "7^. 
should bo iucorporated in the constilutio!i 
That issue will he easily understood bv all : 
and if the conservative party prevail, tfce tri- 
umph will be permanent, ana its fruits vill 
be satisfactory to every conRiderat* patripiic 
and practical citisei: . if Kentucky ought oot tc 
be a slave State, this policy will liberate h*-: 
as soon as any other, and more cotainly toi 
satisfactorily. If she be destined to pcrMtosl 
slavery, the fact will be soon ascertainea, asd 
the country will acquiesce, without agitiilos 
in a destiny which will then be found to Iv 
natural and inevitable. And, sir, said be- 
when the issue is made between those who tn: 
in favor of perpetuating slavery and tfaoie 
who are for standing still and doing nolhii'ij? 
which will tend to itA perpetuation, the reiif 
will be apt to prove that the pro-slavery par- 
ty are in a small minority — and then the urti 
whelming party of conservatism will, for »il 
just ultenor purposes, have the power in tke.' 
own hands to use at the proper time and :*• 
the best mode. 

For advocating the foregoing plan, ard f-^ 
uttering the foregoing sentiments he had ;k^ 
said) been charged with encoura^iog aboi: 
tionism. If this be abolitionism, \«od bit-- 
and prosper it. lie had also been rebuked r. 
this floor as recreant from fidelity to Kentucky, 
and ungraciously warnedi that hit* ch«k* 
would be mantled with the blush of fhvz' 
He feared no such consequence as likelv ;• 
follow liis opposition to a bill for the Wmi' 
of " negro traders," at the expense of therr* 

{>erity and happiness of his n stive and b* 
oved Commonwealth. But who made tb:* 
charge, and against whom was it made ? Tb< 
accuser is comparatively a young maa vbi 
has no peculiar stake in the wdlara of th 
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State, nor has done anything extraordinary for 
promoting it — a batchelor, uiimovcd by any of 
the sympathies which bind the heart of man 
m'>.*t strongly to Lis couniry — an isolated be- 
ing — wifclBsw — childless — homeless — *' a root 
out of dry grt»und." Aiid of whom dcx;^ this 
young man thus huzardour^lv speak? One 
who?»o parents immigrated to kcntucky in the 
" liard winter of 79," encountered all the per- 
ils and privations of the early sottlement, and, 
afler having helped, by their virtues and their 
example, to make her what she is, now sleep 
beneath Iter sod in honor and peace — one who 
Iras bom in Kentucky And married in Ken- 
tucky—whose children dead are buried here, 
aiid whose children living arc all around him 
with a large posterity identified with the 
honour of their native State— one who, now 

grown old in the service of Kentucky, never 
id anything of which she complained, but 
has al trays endeavoured to conuibutc his 
humble mite to the Critabli-^hment of her re- 
nown—one who is indebted for all he has or 
hopen for on earth, to the kindness of Ken- 
tucky, and expects ere long, to rejwse, with 
-his kindred, in the bosom of the mother clay 
which gave him births-one, in fine, who, 
without egotism, may be permitted to say that 
he is, as he could not but be and ever has been, 
every inch, a true Kentuckian in the sterling 
import of that honored title. And it i« because 
he is what he is and feels therefore for Ken- 
tucky's welfare as he docs feel, that he is so 
much opposed to this " negro trader's'' bill. 
Believing, as he does, that the agitatiim and 
passage of it now will be pregnant with dis- 
honor and irreparable mischief, he feels that, 
though he claims no more fitoical patriotism 
than any other free and filial Kentuckian 
ought to possess in regard to sacrifices for the 
lienefit of his State, rather than be instrumental 
in passing this bill, he would, ^>/u<iUJ( like, suf- 
fer his right hand to be burnt to tlic stump. 
Bat he feared that, in endeavoring to defeat 
thifc pestilent law, he was on a forlorn hope. 
He had heard that Iho party in favor of it had 
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been organised and enrolled, and counted a 
majority of 22. Still he had some hope that 
Ko n;reat a misfortune as the passage of the 
bill may, 8om<3 how or other, be averte^T. from 
tiie country. Uut, having endeavored faith- 
fully to do ]v< duty, he would be guiltless of 
the consequencofi, whatever they mar be. On 
the subject of slavery, his posteritj soaiild ne- 
ver shake *' their gory locks" at him. And if it 
shall ever be his posthumous fortune to hare 
a monument to commemorate his poor name, 
he would desire no better epitaph tnan this — 
** Born in n slave JState^ he never disturbed Ait 
country* s peace on the subject of Slavery nor 
uttered a sentiment or did an act tending to ag^ 
ffrai'ati its evils or prolong its existence.^' Ven- 
eration for the precedents stereotyped in the 
past history of Virginia and Kentucky — re- 
spect for the memory of the patriots and 
statesmen who established and upheld them, 
and reffard for the welfare of posterity, all re- 
(juire the rejection of this bill. And, to help, 
if anything earthly can help to defeat it, he 
would call on the memories of the past, ap- 
peal to the interest of ]>ostority, ana inroke, 
(pointing to the partmits of Washington and 
lAifayettet) the Spirit of the Father of his 
country and that also of his friend and coad* 
jutor by his side, both benefactors and liberat- 
ors of mankind — to hover oyer this House, and 
inspire its members with practical wisdom 
and becoming moderation. The welfare of 
Kentucky, for ^nerations to come, may be In- 
volved m this bill. If it fall, Kentucky 
ought to clap her hands with joy ; and if the 
coining Convention shall also incorporate in 
the new Constitution, the policy of '33 with a 
sufiicient sanction, the page recording tiiese 
glorious events, will be one of the brightest in 
the annals of our noble CommoBwe«3th, and 
the names of the statesmen who shall have 
contributed to the luster of that enduring re- 
cord, will be embalmed in the memory, and 
consecrated by the gratitude of a long line 
ef blessed posterity. 



ADDRESS 

Ta the People of Fayttte token a Cartdidate far the Conventioi 



Tha poiition which I ocenpy as a candidate 
fn* th« CoaTention, being muuDderetood ot 
murepreHnCed — eipeciall7 on tho Bubject 
■laTsrj— I feel it mj dulj h> joa, aa wait 
to niTBelf and to mj principlei, to define that 



The present Constitution of Kentuckj is, ic 
my judgment, tho best in the Union. It imol 
pwuct, tiecanse no work of mna ever was oi 
«ver will be. Nor is there, probablj, one iatel 
ligent eitiien of the CommoDweaLdi, who 
would not make some idteration in it, if he 
eauld. But no comtitution vaa erer adopted, 
which any one, eren of tbose who concurred 
io the adoption of it, preferred in every re- 
■pect. Being a common work, it mu«t be the 
ampriag of a compromiae of eoiiflicting in- 
tereati and opinions, whereby eacb party to it 
iurrmiders mora or lesa of what he would iii- 
dividnallj' prefer. Although 1 have but little 
bope that wo are.now prepared to make .1 better 
CoDltitntion tjian that under whose banr 
manj of us were born and our State I 
pniapared and been erninenlly honored, yel . 
la nj iDtercat and my desire that we shall 
adopt one as good aa our collective reason and 

Xienca will enable us loinake, all actiut; 
Ij for ourselves nnd for those who Nball 

cone alWr us. 

Tbera la great danger that a headlong ngila- 
tion of questioua concerning slavery will du- 
Ihrene reaaon and instal passion as the arbi- 
traas in the approaching CODvenlion, and 
plaea in it many members who arc iicilbcr 
soundly conaerrativa on other more radical 
labjec^, nor in any proper respect qitalilied 
ftr framiDg an <^anic law for the grtat Com- 
monwealth of ^ntuckv. This agitation I 
have long apprehwided and aniioualv en- 
dearoied. as far as I could, to prevent; anil con- 
sequenllv,comeB3itraaj.I»1aallfeelBuiltle84 
of any o{ its icjurisuK eonsequenceii. Il in un- 
rrasonable and could and sbonlit be avoidcil. 

1 am not ene of those who believe that do- 
mestie slavarjis a blessing, moral or physical, 
to the white race. I cannot Iwlieve that it 
make* as richer, more moral, more religions, 
Mora p«a«afnl, mot* secure, or more liappy — 
nor can I admit that, under ita variou* ii.rtu- 
sncea,oor children betomo more indualfious. 
more practical, or more useful; and I am sure 
that Its* labor ia degraded, and laboring free- 
mea greatly injuredby slavery. If, in the dig. 

riadon of an all-wise Providence, it could 
oblitermled from the face of the earth, I 
■honld aiNUsdw Um aehifT«m«nt aa mo«t 



glorioaa a:iid beneficent to luankiiid ; and 
truatine in the beiwvolent purposes of Ihu 
overruling KUordianehip, I canDoc doubt ihn 
the daj will come, when all mankind will 
be prepared to anjoy, and will tberefoie 



enjoy, civil, religioua, aud personal libai^ 
' light. But 1 apprehend that day is nM 
day.' I have no hope ofliTing- to se^ evca 



Kentucky tt free Slate. To cease peacrfnllf 
or advantageQasly here, alavory must run its 
natural coursi; and wear out. And, if letaloM 
— if neither increased b^ impartation*, nor 
tampered with bv fanaticism — it will run iu 
raco in KentucEy and find its apprtyri- 
atc grave, in its appoinled time, as certaialy 
aa witidom. benevofeDcc, and power presiiM 
over the destinies of mun. Iu natural lifc 
may be longer or shorter; but, aooner or lala, 
ita doomed death iscerlain, T am not fur trymg, 
by empirical patent mei]iciiu-a,ti> prolong its 
artificial life, or hasten a. premature and con- 
vulsive death, But I would adiuinisler suck 
remedies M may make it aH aaund and healdi 
ful OS it is capable of being, uslong tx it a 
destined to exist- For reasons which 1 «ill 
sjplain on mure proper occasions, I am ap 
posed to all attempts I0 provide iu the ueic 
Coiistitntiun,forapraspccliveNystciuof KoiiS' 
cipation. At the same time, I atnopp^nlin 
doin^ or snflVring to be done, any tninir :ltA 
will increase tha evils or jeopard the soundiKa 
o[ slavery as it now e.Tita among ua. I ani, 
therefore, in favor of preventing the importa- 
tion of more slaves from abroad by tome fund- 
ameutal prsviaion, which will be supremeud 
inviolate. And, (or thia policy, I will britflv 
suggest the following principu reasons, htie- 
after to be clucidoted and enforced on mo;* 
eligible occasions: 

111. Tlio non-importatiou i>oliey ha- bpiH 
adhered lobv our mother, Virginia, aTerE-inci- 
17?S: wilh llie approbation, of courso. nf ber 
■•-'imeu and p»>ple. headed, too, by Mch 
. its ai \Va.>hiugton. .IcflTcraon, Madisoe. 
Patrick Hunry, Marshall, nnd Honroi-, This 
■- strong proof of its wisdom. 

Snd. It has, in some degree, and wiih rail 
IB sanctions, been persiilcd in by Keiuuctv 
rer since she became a Slate — nnd was mii: 
more comprehensive and stringent than be- 
fore by the act of 1833, which xtood the test of 
—iiUnynud trial for fifteen years, and ww 
vet vLnken until Inst winlvr — when i: ww 
tually repealed under the inA(ienc>-. as 1 
tliink, of eiron'ious conceptions and misguijcj 
feelings, nnd against Ihc earnest oppofiiioa iit 
'" your repreaentatires. 
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3rd. There are now as many slayes in our 
Stato as the best interests of Hlavc-holders 
themselves wonld allow; the importation of 
more would only reduce the value of the servi- 
ces of those we now have, and tend to make 
slaves worse and their tenure less secure and 
comfortable; and, hence, northern abolitionists 
would be pleased with that result, and there- 
fore they favor the policy of increasing the 
number and circumscribing the theater of 
slaves in all the slave-holding States. 

4th. As the law now stands, persons who 
wibh to buy slaves for their own use will not 
generally, if at ail, import them, because the 
kind they would buy cannot bo obtained in 
any othor State cheaper than in Kentucky — 
the experiment has lately been tried by a com- 
pany, whose agent has just returned from 
V irginia without one slave. But exporters of 
horses, mules, (&c., may exchange their stock 



— the value of augmented production. Kot 
only also does slave labor tend to the diipar- 
ageiiient of free labor, and thareby make it 
comparatively rare, but a considerable reduc- 
tion in the price of servile labor must result 
in the starvation or expatriation of mechanics 
and other freemen, whoso honorable destiny 
it may bo to live and feed their dependent 
wives and cliildren by the sweat of their brow. 
And as these useful and productive citixens 
leave UP, their places will be filled byworthletf 
and comparatively unproductive slaves, and 
this garden of the great West may finally be 
monopolized by a bloated aristocracy, whose 
staple business will consist of breeding, feed- 
ing, and selling negroes. Besides, as this gen- 
eration is not responsible for the existence of 
slavery, it ought not, by the voluntary impor- 
tation of more slaves from abroad, to make 
itself responsible for throwing on posterity 



for likely slaves of bad and mischeivousqual- ^^ accumulated and perhaps unmanageable 

ities, because these they may buy for a re- ^^^j acstructivc burden. ^ 

duced price, which will .afford them a proht ^^^^ ^^^ ^^,^ Virginia, but Marj-land, both 

^^^^^n^'tZrt'l ZffL^'ll^ZlT.' Carolinas, Georgia, Alabama, and Miss ssippi 

coramsT to appearance, without communica- , i • "^ v .^j *i • ^ j- ,• 

ting, and perhaps without knowing their vi- ^^^^^ long since, adopted the importation poh- 
cious propensiUes or other bad q ualitSos. And ^J-^J^'^ Mississippi has inserted it m her Con- 
thus our slave population wiuld be iniuri- stitution. This ought to prove, even to ^e 
ouslycorrupted.andourpoaco and security en- ™os' "^*™ <>' ^^^ pro-slavery men, that the 
dangered. And thus also our export trade Pol»cy is wise and must be beneficial to them, 



would be comparatively unproductive in 
consequence of tne importation of slaves in- 
Htead of money, and slaves too that would not 



as well as all to others. And if any of them 
will still denounce it as an ^^emancipation 
move,*' they must also consider the Father of 



iucrease'.the aggregate wealth of the State, but his Country, and other illustrious Virginians, 
probably reduce it by a resulting reduction in emancipationists, and Virginia, South Caroli- 
ihe value of [slave labor. The hittior// oj'our na,, Mississippi, &c., emancipation States! — 
domestic trade before and sinrv. 1S.'>3 jprovcx ihia This is all humbug — ^vhich ought not to de- 
dednrtiofH undeniabhj. ccive or mislead honest and patriotic citizens; 

As long as that law was reasonably observed, ^^^ of this you ought to be satisfied when you 
the prosperity of the State increased in an see such counties as Bourbon, Mason, Shelby, 
unexampled ratio. In seven years immedi- Jefferson, Boyle, Garrard, Madison, and a host 
ately succeediug the enactment of it, the ag- of others, uniting, some of them almost nnani- 
^egate wealth of Kentucky rose from one mously, in the purpose of prohibiting, in the 
hundred and twenty-six millions to about two new Constitution, the fnrtlier importation of 
hundred and forty millions of dollarsi slaves. 

It is idle to argue that slaves will not be For these, as well as other reasons, the 
imported by negro traders and exporters of owners of slaves, and those who neither own 
Htock. They were the chief import€>rs under nor wish to own any, ought to favor non-im- 
the laws of 1794 and 1815, both of which, like | portation. If it bo the interest of Kentucky 
the existing law, authorized importations for that slavery should be perpetuated, this policy, 
use and rot for sale; and they will yet be the I however fundamental, would not frustrate, but 
almost exclusive importers—and by their op- ; ^^^^^ prudently, tranquiUy, and progressively 
erations. the currency, as all experience testi- 1 ^^^Qto t^at destinv by rendering slave prop- 
fies, will be embarrassed and reduced by ; ^^v ^^^^ desirablc'and productive, 
large invefltmeuts in negroes, and by extensive ■ * ...,,, 

exchanges of stock and produce for slaves,: 1 ho emancipationist, as well as the perpctu- 
instead of money, imported. ! ^list, should advocate the same policy of non- 

5th. As labor is t he uUimatc test of the price p»^.^^^^^ of more slaves for the followmg 
of products, a reduction in the price of slave I ''^**''*^^^' . ,. ^ , i * v ^ u- 
labbr, resulting from increasing tte number of I ^^t. If, m climate and products, Kentucky 
slaves, will produce a corresponding rwluc- '*>« ^^^ '""^^ adapted as the planting and more 
tioa in the exchangeable valueof the proceeds I i>outhcm States to slave labor, slavery will 
of that labor: aud though a buyer or hirer of a ; exist here as long as it shall contrauo there, 
slave may have something less to pay, yet ho and no legislative expedient can prevent i^, 
will not D€, relatively, a gain«r— for the value and, on this hypothesis, surely the philanthro- 
avo and of his service will be reduced I pist would desire to see slaves as good and as 



of the slave 

correspondingly with the diminished cost of | comfortable as possible, and as little subject 

purchase or m nire, and even in a greater ratio (at possible to bt torn firom thof* thej lOTt* 



MB. ROBBBTSON'S ADDRESS TO THE PEOPLE OF FATBTTE. 



Snd. Bniancipatioii now is utt<>rly liopelcss I tlic public trcasun', and thus jionilrzc and 
— public seutimont is not prepared for it — and I render unc(|ual and contemptible any men: 
even if it were otherwise, no i>crmuucnt, just .lc>;islatiTccnactn)ent prohibiting imponatious. 
and practicable scheme could be dcriscd until j If non-importation be riglit — it must be n^ht 
the number of slaves shall be considerably ^ to secure tlic enforcement of it; anil it must 
diminished — and this can be eflected only by | be as rij;ht and proper to secure this by the 
non-importation and voluntary exportation, j Constitution as tuir thin^ elso that should br 
If this generation, or its succcf^sor, bo destined [secured inviolate. And, us history abundar.tlj 
to seethe day of universal freedom in Ken- I proves, he cannot be practically in favor *« 
tacky, the dawn of thai day will have been ;thc act of IS.'J'J, who would even disapprrj\ea 
preceded by non- importation. '■ constitutional provision to tlic same cffivi. 

3rd. If it be the interest and destiny of Ken- i If it should be found inconvenient, the people. 



tacky to get rid of slavery, that result will be 
accomplished by non-importation more certain- 
ly, more satisfactorily, and more speedily tlian 



under the clause authorizing special amend- 
ments, could, and soon wouM strike it vul 
riic onlv object of inserting it iu the 0»i!*ii- 



in any other mode. On the hypothesis sugge-«- tution is to place it above legislative capricv. 



ted, public sentiment, backed by interest, won id 
loon begin to converge to that point, and the 
nltimate result would be accelerated by anticl- 



and make it stable and nnifonii ns \oj\^ a^ 
public sentiment shall appn^vc it. 

Now, why cannot all good and wise men— 



patioD. This, I tliink, might be made evident j all who wish to preserve the peace, thi* rcvrin. 
by Tarious considerations, if it be assumed us j and the safety of the Commonwealth — all 
true that slavery is incompatible with the in- 1 who. prudent and iiim, of whatever party, il«- 
terest and high destiny of our State. If. then, sire to accomidish the best of iiractiearcn<l.v 
emancipation be prudent :ind practicable at any and to not lose even t'a< c, as well ilh mua. 
fature period, non-im])ortati(m will not only : by rccklc-ily attempniit; v, hat is cither uu.-- 



be indispensable, but will certainly lead to it. 
And if it be not prudent or practicable at some 
fdturc day, non-importation will improve th? 
quality and value of slave property, and pio- 
mote the peace, security and wealth of the 
State. 

I, therefore, am not of any extreme party. 
I am for a Constitution which will guaranty 
the inviolability of slave property — and also 



taimiblc or unreasonii;l»j--wiiy cu j r— why 
will not all such men uuilo du tiK- f'.>T.\:;u;n^' 
platform? 

Emancipation, prospective or immediate, in 
my judgment, is not the true or proper issue: 
and I do seriously apprehend that xhe a^iiu- 
tion of it by pro-slavfr}- men or cmancipatiM^ 
men woald result in the defeat of the iioii-iiij- 
portation policy and in the prolur.ij lu o*" i cr- 



prohibit future importations of slaves, with a nicious passions and disorganizations v. liil 
sanction that will uphold the prohibition. I the forlorn wisdom of an a<:^e may not 'Tire. 



am also iu favor of a provision authorizing, 
like the Federal Constitution, partial amend- 
ments without involving, as our present Con- 



The late Convention at Frankfort, .-^^ I tir- 
dcrstand, proposed to waive tliat issue ami i:.- 
sist only on non-importation and tlie ri^^i: :>> 



stitution docs, the whole organic fabrick. i adopt special amendments of the C«')i:sti tut i> 'J- 
And in this I am sustained by the Convention < 1 believe that, in their sober senses, a lav;:e 
party, who, in their published programme, j niajovity of the people would co-operate in 
recommend such a iirovision. I would not j presorting the peace and guarding the secjirir'^ 
object to the legislative power to provide for , of the iStatc, by uniting on the only safe lt 
prospective emancipation whenever threc-iifths pnvcticable i)oint of concurrence, whereby :,;; 
of the people decide in favor of it; which ma- would bo fiually benefited and none wi>dil 
jority, or something near it, I would re«|uire j surrender anything of principle or t»f aitain*- 
for any other amendment — believing that no i bio interest. It seems plain to me, indeoi 
Constitution coald have proper stability if a | self-evident, that all, whose paramount ■>1'- 
barc majority could, at any time, change it. j jcct is their country's welfare, should unite • r. 



I have, much to my surprise, however, heard 
of some persons, wlio, whilst they aver that they 
approve the non-importation policy, are, never- 
theless, somehow or other, so much opposed to 
its being made fundamental, as to have re- 
solved to vote for no person as a delegate to 
the Convention, who, though coincident with 
them in every other matter, will vote to ombod 



the non-importation policy, and thereby 'Z'.'^<- 
repose to society, stability to our j-'^iicT. 
and security to our institutions. And t>& 
also the people, looking dispassionately :it 
other and more fundamental issucn, m;'.y ^m- 
dently select, throughout tlie State . their bf-: 
and most trustworthy citizens to the Ci-nTr:.- 
tion — without doing which tlicy cannc: exi'.-' 



non- importation in the Constitution .so as to , a good or safe Constitution, 
make it operate effectually! This feeling is. i Will it be pnidcnt or safe for iliojo ^>. 
to me, inscrutable. The act of 1833 was, may be oi>posed to emancipation in iiiiy tV- 
for years, almost a dead letter — the acts of 'or at any time, to oppose the non-iir.por:a::'.'- 
1815 and of 1794 were mere mockeries, ttnd|i»olicy merely because otliers, whu havs Ic^i 
had no operation. Besides, if the legislature characterized as emancipationists, have rt- 
have the power, it will, as always hitherto, l solved to support it and are willing to c.-n:- 
UglkUze IndiTidual importations, at the cost oif (promise upon that basis { I could not apprj^? 
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such a course. I would prefer to go for my 
country and its peace, even ut tlic expense of 
some individual prcfercuco as to a matter of 
controverted policy. But surely no patriot 
ought to oppose a wholesome measure only 
because persous, of v«-hom he may feel jealous, 
would concur with him in adopting it. 

Many others, and some of them more radi- 
cal matters, will bo considered and settled by 
the coming Couvcntion. As I cannot, in this 
mode of communication, fully notice any of 
these important subjects, X shall not now at- 
tempt it; but will cheerfully and candidly ex- 
press my opinions as to any or all of them on 
more appropriate occasions. 

But there may yet be some danger that the 
stultifying topic of negroes, bond and free, may 
be suffered to overrule every other subject, 
however important; and, in that event, not 
concurring with the ultrait of either of the ex- 
treme and uncompromising wings of an un- 
necessarily belligerent line, I might be placed 
between twn consuming fires; but, I would 
still wish to be an hmnble mediator; and, 
whether heeded or not, should enjoy the con- 
solations assured to the ''peace maker.'' If 
some impracticable ])ersons will still strive to 
produce an unreasonable excitement and an 
unblessed organization on what now seems to 



be a barren and gratuitous issue, it will be 
seen how far the real people of Fayette will 
approve or disapprove the effort. But I do 
earnestly hope that extremists of all sorts will 
prudently c^^ol down into a considerate moder- 
ation and forbearance, and that finally, all, or 
a large majority of the sovereign people, will 
unite, as patriots and brothers, in the solemn 
work of reconstructing our organic system. 

I have hitherto stood quietly by, reposing on 
my own fixed principles; and, witli a pure con- 
science and an upright purpose, there I expect 
to stand or fall. I should be pleased to re- 
ceive the support of all of every party and de- 
nomination who concur In those priciplcs and 
are willing to stand on the i.'atform laid down 
in my speech in the last Lcgitlature, and 
herein again exhibited. And I am yet to 
Icani why I might not only receive but reason- 
ably expect the aid (in every form in which it 
may lawfully be given,) of all parties and of 
all individuals who conrnr with me in pc icy. 
Standing under the unpatro.?'7.cd flag of my 
own principles I would gratcfuily acccp' the 
nomination and support of all those who arc 
willing to stand by me on these principles, 
and uphold the same or a kindred banner. 

GEORGE ROBERTSON. 
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Extracts from the ValeAiictorif Addrens of Mr. sisteutly avoid it. As many of jou knov, 

Itobertsonf a.< Spcnher of the House of liep- '< I did all 1 coald to prevent ii. If, by a n- 

resentatives of the Kentucky Lecfgiature, at ■ Inctant acceptance of the place, I have pr>- 

the dose of the session 0/" 1851-2. : voked tlic jealousy of any human being, t&e 

Gentlemen of the. House of Representativts: fault is not mine, and tlic wran^ lie? not .it thr 

The end has come. \Vc are about to part, door of my conscience, 
probably never to meet again — certainly not in 2. In the organization of the standing com- 
our present associations. | mittces. I may not, as no other Speaker crer 

For your recorded and unanimous approval did or could, have given universal satiifation. 
of my conduct in the ]K)sition to which your 1 could not be expected to know the exar: 
suffrages called me at the bcginnin;:^ of* this aptitudes of all the members — and if I had 
■ession, I tender you, collectively and Individ- j possessed that rare knowledge, it could not be 
nally, my cordial acknowledgements. I had i)resumed that I should agree with every mem- 
neither ^ish nor motive to fill this arduous , bcr in his self-estimation. I employed ubusu&I 
and responsible station — and, in occupying it , care in ascertaining the peculiar qualificatioa; 
in obedience to your call, I made a sacrifice of ! of the members, and with all the information 
my own judgment and personal interest. 1 I was able to obtain, I mode those arrange- 
prefered the floor, because there I might have | monts which 1 considered best for the Houi^. 
been able to do more for my constituents and and best for the country. And though I may 
more in my own behalf than I could hope to : not, in ever}* instance, have made precuieh 
do in the confinement of this chair. Here, the most fortunate location, I am now, afte: 
however, I have faithfully endeavored to do ! the experience of two months^ as well satistieii 
my whole duty as your presiding officer. The with that, as with any other public act of xi\ 
only reward I desired or could Imve expected, | life. A f^ persons objected tliat I gave tl^^ 
was the approbation of my own conscience ' Democrats an unjust share of influence. T^ 
and of your judgments. Tliesc lenjoy — the first | tliis I now reply, that I felt it to be my duij 
I know — the last I hope. And now, in this ! to bo impartial in the execution of the' tni»i 
closing scene of an eventful drama, before 1 \ confided to me — to endeavor to be the orj^&r 
pronounce m^ last duty of disMlving this body ' of the House, and not of one portion of it to th? 
and all our relations on this fioor, I invoke ' exclusion or degradation of another — odJ. iu 
your attention to some valedictory suggestions ' the exercise of the patronage of the chair 1 
which I think the occasion allows, and justice \ did no more than distributive justice — indeed 
to myself, as well as to you and my country, • I did not give to the Democratic party a sliar? 
demands. I of power fully equal to its ratio of numbers. 

In attempting tliis delicate task, I desire to In the organization of the comminee 01: 
say nothing unbefitting the dignity of this JTederal delations, my motives and purpo«» 
chair, the decorum of this House, or my own | seem to have been misunderstood by Mme. 
proper relations to principles or to men, hith- , At this I was much surprised. To discharge, 
erto, now, or hereafter. My chief purpose is to ; in a proper manner, the duties of that position. 
place myself rectus in curia — right before you, | and those also of a member of the committee 
and right before the world, concerning certain j on the Code, to both of which I allotted \}ie 
events which occurred during our present ses- i the same gentleman, was as much as any one 
sion. This I would have been pleased to do ! man could be expected to do — and I con&ii!- 
on some more appropriate occasion — but this j ercd those two as among the most importan: 
having been prevented by my position in this committees of the House. Had I been or tLr 



chair, I trust that a brief allusion to a few 
personal topics at this parting moment, ^vill 
not be deemed unreasonable or indelicate. 

1. If my election to this chair has been felt 
as a wound to others who desired to fill it 
themselves or would have preferred some 
younger man, I am sorry for it. I had no 
voluntary agency in it. I was placed here witka 
out my solicitation and against my will, as-fi 
BOW declare, and as I thought you all kn^.; I: 
regret this more than, perhaps, 1 onght-^ 
But X felt that 1 could not honorubly or eon- 



floor, I would rather have l>ecn chairman of 
the committee on Federal Kelatious than to 
have occupied the same position on any other 
committee. A full, prudent and orthodox 
report — a report which might have been unin- 
imonsly endorsed — on the character, the valae. 
and the destiny of the Union— on the hersi« 
of nullification^-on the monstrous absurdit; 
of secession as a constitutional pretonsioo, ••! 
any thing else than a revolntionary act— ^ 
the history and constitutional principles of the 
tariff ud ileveiy egiUticmf— «Qd on tli* 
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wisdom of the ^'CompromiM," as a final and 
equal adjustment of those sectional controTcr* 
lies — such a report would hare become Ken- 
tucky, and, if well done, would hare told for 
its author, his State, nnd the Union, now and 
in all time to come. It was expected of Ken- 
tucky, and would have placed her where she 
ought to stand — as the chief pacificator and 
conserrator of our common country. The 
member I selected for that great work was, in 
my opinion, as well suited to it as any other 
1 could have chosen, and I supposed that he 
woald delight to perform it. But he seems to 
have considered such u report as I have indi- 
cated, or any report, unnecessar}'. • 

3. The political atmosphere — too often in- 
fected by the pestilent breath of selfish and 
unscrupulous demagogues — has been lately 
disturbed at the capitol, by rumors which, 
though artfully vogue and intangible, were 
designed to misrepresent my poor opinions 
and conduct concerning domes tic slavery. To 
rectify honest error, if any such exist, and to 
leave no honorable excuse for delusion in fu- 
ture, I consider it proper now to take notice of 
a subject in which I had hitherto presumed 
that the public would feel no interest. Duty to 
you, as well as to myself, requires it. 

On no institiition, domestic or political, 
have I, ever since I was a man, thought with 
a more intense and constant anxiety than on 
that of African slavery in our C4)untry; and on 
no subject of social organization or economy 
have I "written or spoken more frequently, 
more explicitly, or with a consistency more 
uniform an<l undeviating. My sentiments in 
relation to it in nil its bcnrings, have, for the 
last 30 years, undergone no material change; 
and I have never concealed or dissembled tiny 
opinion or principle T held on any snbjoct of 
public concern. 

I have never believed that tin* enslavement 
of the black can be a blc^sin.^; lo the white 
race; I do not esteem slavery, in itself, un in- 
dividual or a social good. But, wliatcvcr may 
l>c said of its mnmlity, national or personal, I 
Iiave a strong hope that American slavery will 
eventuate iu the ultimati* civilization or 
doomed Africa — an«l in the aggregate welfare 
of mankind. I am nor f^nre tTxiit it ha> not 
been sanctioned by Omniscience as ii providen- 
tial mean of jnomoting human progress and 
amelioration. And I have never doubted that 
when the whiii* and the blark races live to- 
;;ether, as they now co-exi»t in Kentucky, ihc 
welfare of the inferior nnd the security of the 
superior mre would both bo jiroinolcd by ibc 
•uimrdi nation of the former to tl.'C tutehv^'e 
and dominion of the latter, i laving; •.'ra<lurtlly 
**growu with our j^rowth, vav\ ytronjrtlieTied 
v.itb our strength." Klavovy ('.:t;iiuI I.<- >iir^c{ii- 
ly onidicaled without n/iivul-ion. X/i.oncver 
:ill mankind shall becouKf (■i\iIi/.CM.I, \]:m all 
may be fi-ee. Until some sucli i'.p2i^''-*-'^'™**i''on 
to equality and ultimate destiny, slavery, in 



soma form may be expected to exist; its total 
extirpation, to be desirable, must be the spon- 
taneous result of a moral, peaceful, and pro- 
gressive causation. If it be the will of Prov- 
idence that it shall ever cease in Kentucky, it 
will decline gradually into a natural death or 
to such a state of decay as to induce general 
acf{uiescence in a law of the. land anticipating 
that mode of extinction. Kinancipatiou hj 
law, in any just, satisfiK lory, or even practical 
mode, has hitherto been, and yet is altogether 
hopeless in Kentucky for years to come. This, 
in ray judgment, is the view of enlarged be- 
nevolence, comprehensive patriotism, and en- 
lightened statesmanship. It has always seemed 
to mo that our true policy is to let tlie problem 
of slavery work out its own solution without 
intestine commotion. If thus allowed to mn 
its natural course under the guidance only of 
interest, reason, and the moral Fcnse, time 
would, in the only congenial season, mark ita 
destiny — and, whatever that might be, all 
would be peaceful on<l rij/hr. If, ms many i»hi- 
lanthropists esteem it, «>lavcr\ in Kentucky be 
a curse, premature UTid eompulsivc emancipa- 
tion would, as 1 tltink, I>e. to both races, a 
greater curse. Consequently, holding these 
opinions, I have, on all oeeusions, (Apposed 
any agitation of the iiuestion of emancipation, 
instant or prospertivo — ami have probably 
sufi'ered a<i much, bv tiiat eonrse. ns anv other 
citizen. 

To give as mueJi > lability and security to 
slavciy here as possible, a.s long as it shall con- 
tinue among us, an<l to jMomote the Avcalth 
and tnie political economy of the State, I was 
in favor of the non-iinj>urtatiou policy of 1833, 
which has been sustained, for many years, by 
a nmjority of tlie >l!\ve!j'»l(ling States of the 
Union, and was initiated and loiur continued 
in Kentuckv bv u iMaioritv of vri-sc and ^ood 
men of all cla-^M ; and d«'noniinati<)n9. And 
to prevent tiie di-iiiv-i«>n ot" slavery in any 
f<»n:i on tl'.c stumu and in toe halls of legisla- 
tion, I v.'ould have lici»:i pleased ti» see that 
principle imbcddcil in thv d n!»titufion. To 
prevent con^TilsioM ai'.il a<snre progressive im- 
provement in t!i" iMiMiMniiMital law. I alsood- 
vf)eared a provisi^iTi urtliorl/.iugsperiiif amend- 
ments bv a i't.n<er^;'.*.v(' Muioritv. v.ithont the 
delayis, cxpeii.-r, : Md l':'/.:ir'U <"!' a roTivcnticm 
with power to ci-j'.nj.'. ;t «ini".'. rho whole 
fabric of the Con'-tinitjo •. 'i''ii« theor}* has 
been illustmtod by iIi- ^.)n^tituIion of ilnj 
I'nitcd Stales. r:i I t' ti-*- ii.l-i of ncnriv everv 
Stfitc iTi tin* Ii:!'.:! t\iTi : :\ci!iucky. It baif 
been tried in ;:rj'.rjvul? t!.<rl.\v<dioli!inir States, 
end. iu'itead i'.]' ir.!Ji,;.'. i !•.!•; repre»J>o<l agi- 
tation on tbe suii'i '* f I -i....'i .', i»r!R:'u*->'. wiien 
there i-- a known ::i ,:<!■!:; .:g::ii5:r emancipa- 
tion, there xn'A bi« : t> i^ii:j.\^r oi" the a./itatiuu 
af iv vijecil'.i* :t!n( »'■':. i«':.; v>v riia: ht.pelc-s j,nr- 
pose only. 

T bnve oli ■.•:!, ;:• •' ••"i "1' •;" ):i«'V ■><-i-n.»lons. 
dononneod abolltin-.u :.i '.:; ;i)i it^ foinis. And 
I l^Mft^ albo denounced all inierfercucp, by 

it 
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Cuii:'i-e>«, \vii;i lii- 'ioiiiO*tif ivlnii mm o!* tho ! In \f^'2^ I accepted ihir aj!jK»iuur.^:i: of 




w:ii m:i')' '.V il;.' ••.■.:-:!i to iuitT.'.ict sIjivltv in .v.hiili ihcn ].r«iiniM'.l lo lic uiiii-iiully i-^p ■.;';■- 
that 'rerriiVv. A j.ruU';u:iyil aii-l cxcirin:,' 1 tlvo. Hut, in Dcn-mlior ol' tliut Yt;;ir. I »aj 
di>cuv,ii.m L'i>'.ii.-.h iiM.l, .-n tliiito<'c:»<inii, I ar- iiroir:iil"(l «m uj^ains: iisy o^n ju.ijmoiit. ai. :;/. 
pwl M-.iln-i li.i' i.rii..-i:»Ii*,.i»wtico an.l iM.'.i.-y :h-.' Im/nnl nf nmrli -acriiirv «.t" inn-n-t y:.i 
ot'^ii'li an intor.i;.!. an-l i»rtMlictiMl ilu- .•»;:>,•- . lil»or!y, to a«-'."?i't a -oat on t!ic api'*-"*!;-^ •'•••'■ " ■■ 
•lucnr-v-i wiiirli Irivo J'.;U"^w.'.l the pi-i-.Mrvi-riiiLr wirli a .-alary «)t ii<»t more tliaii Si, !>'».» iu 11.:/.! 
ertorts t» ji'ImM ill'.: *-Wi!i;i')t I'l-nvisii,*' Jn funvn-.y. in that un\volc<i!iie ollici.* I ikl- ri 1 
l**:in J npp.i.i.'l i:i Cmu'iv-^ ih-- af.«-iiipti-.l n- nu-arlv louriccn yoar-s, ^vith j^carcely ever iui 
sin.tiii'i •■!! Mi.--.uii. !:» 1S4> U, I a rain .1.-- ; li-i.-iirc ut" a "(..'ottor's Saturday uiphr.*" 1 
nouMco.! ull .Mu-'ii flfMrts a- th«i uil'^prin^' nfjm-MT .-ou^jlit an office in my life, th.)u-h 1 i.al 
blliiil !a!i:itidsiii r.n.l of anihltiou of p«ilitical | hcun oHVrcMl sume of the best <ifl'u-cs nn«!rr tl:.^ 
\MW^Y anil a;:i:ranili<i:n»i'nt— a< in.Min^istent .UMlcral poveniment; hut acccptanco hi.ii::: in- 
wiih p!iilanihn'|»y— as unju«,i t.) shivclii»Ulcrs i-onsi-tc»t with (hnncstii' oomfurt au-l i»hl::A- 
—as prrihrn-s Dthe rijinn — nnd a< in oikmi tion, I had«lfi-linc«l them. In the memorable 
cunilict with the AnuTiran (hKtrinc that every ''New Kleetioif* contest in I8IG-I7, 1 U! 
free i.eople ou;:liT to re;rulatf their own policy, •'takul myself as one of a fori, jm lii»]»c a-ftiu»: 
nn.l e<pecirtliv their own (hmustie nlaiions. ! a pm'Crfn I majority, le.lby ».o;nc iliitini'ii;-:.--^: 

In all 1 ever wmte or uttcreil onth«« snhieet 'men who have sim-e been pH>ii Whi;:*. I: 
of slaverv. the foruiroinu' sentiments Avere em- 1^-*;) I resiL" dl the Chief-Justice hip o!" Koii- 
bo'lied; aii.l n^itliini' l ever said or did can ))e tacky, ami resumed the. iiractico of law, l.? 
Khown I) riinllict witli them in ilic sli-iitc-t which I have since made tho <'Iucff>i>ni'j. -'.a 
ile--cc. On tl;i* snl)jeci I c!iallen;re scrutiny, 
in s pre^cnve and eNe where. 

I. A more delicate «5uhject reinaiiH to he 



small estate,' sntlicient f.»r all purpose- -i 
rational comfort and indei>onilenoc. Th'-i- 
haviu}; subjected myself u.> sclf-deniai nw'. 



fuelled. :r 1.. . Mcned to he mrfortunc to be ^''l -'^^nhcni^; drndircry for t i:rty years, .r.-. 
a:a..n- Ihoo irom whom a choi-'-e of two Sen- ^ "'^"'^ ">^'f »» '''' ^'^^^ '" '' conditi.m n. wh:c:. 1 
s,l .-. ii, Con. . -, w... made. And in th<.<e ^r\\ "^^''^'l ^'' ^'^^^P?' " ^'^'^M'^ « ^* ^''''^'' '^ 



r»i,.. .f ' ".a- m.i H- to .-utfer — mt>st unjn-tly, 
TK* 1 ii.:: ■*<* :«iio-,Ted to think — not only on 
the LToitnd kih* ;riy allufled to, but ^till move 
>ev< dy for pr^'innin:; to vote for (»nc '^i-Lin- 
;:i':?'hc I Wliij^ !»i::iii.'l another! 

1 ira-r tliut I will be panl-iiurd u>v hen- 



the l.'nion, I preeumed to say, iVirthc fir^t triic. 
that if tlic Leirislature sIir)uM think tit t>ieici-i 
me, 1 v-onbl feel it an honor, and cndea\»r t 
tleseiTc it by faithful service not uuwortKy .■• 
myself or my di-itiiiirui-ilied State. Th.i^ 'Vis 
my posit i<m when I <'anie lioro. I asko ■! ii" 
laeniber tor hi»i ?uj»poii — 1 re<t>rtcil to no::.- 



inriklnr.' ■ "r;..na! alln.-i..n^ which, under ..thcriih^. .iccustomed modesof eouciliatinj: favr-r, I 
ein-uTii'Murr^. mi-ht -a\or «.l cj:otism. jmd of isio(Ml pcrfeetly still, awaitinf: the spi.niaiiL-.'u^ 
indel:ca"y 1<» othc:-3. 1 decision of the people's ifpre-Joniaiivo-.— 

Wlicn a •ii-Kill boy — a native horn .jf Ken- j Lookin;; at the history of the State an«l r-. 
luekv — I wa< dornrni to orplianaiTc. \t the iortune and destiny of its puldic men, 1 u; 



a::c of l'.» I was nnviried ami coinmeii'Td the 
bu«^ine-<-! of life, without a dollar on earth. At 
the age of 'J'l I was elected t- » (.'imjrress, and was 
twii*e Sijccessivolv re-elected. 1 was idcased 
with ptdilical life, and wa«5 cheered with eu- 
ro. irajrin;; proipccts «.I" success. Hut para- 
mi>unt ilutie-: to a }oun;; and i^rowinvr family 
re'piiicd v.v to <i\i\M all i>olitical ambition and 
to rcsi;:n mv -ent for mv entire third term. I 
iiad but juU rein-stated my.Nclf in the practice 
of mv profession when, in 1S22, my fellow 
rii .!- of (Jurrard. rcjuircd me to c(m;e to 
t'.e '^^i-.rc liC^ii-^laturu i»n thr occasion of the 
relief airitatioa. Haviujx thu.s ei.jiiarked on a 
t-?mpe-iuoit!i fjcn. I felt it my iluty to ride out 
the Sturm of *Mieiief*' and **Old and Xcw 
C'oi •:," which never jreaseil until is:i7. For 
tiv ;. car< I devoted myself, at L'rcat pecuniary 
«a«-i-fi •!•. > I he stump, throuirh the press, and 
in th" Ic^ri.-lntive liall-*, tothe di-xussion of the 
j;rcat '|uc»;tions which tlien a;:itated Kcnticky 
to convaUion ami almost to revolution. 



really feel that the time had come v.li..j: 
/ .tiltfht. be a National Senator. 

I soon found that friends cif two others v i r- 
resolved on ninniu); each of thuni. I tii-l :.- ". 
feel it my duty lonirer to vrivc back. An 1 mj 
friemls determined to nominate nie. Oi. >■: 
those others was not nominated nt the >:a::— 
but most «)f his friends voted a^rain^t m( : r.:; 
when one of the tlirce Whi^ nominee-: «:.■ 
withdrawn, they nominated another \V!.._. 
Foresecin;:: the unpro]iitiou< results oi -\\r\. . 
crmte^t, I determined not to be resjx^n-ihic !.r 
them, and directed the withdrawal of my iifin:- 
in defiance of the opposing: wi.slic nn«l r...ui>c'.- 
of many of my friend-i. My vote af:env.-.r> 
subjected me to proscription by ni.iT.y ohi j'. 
constant friends, some of whom liad. n ;: 
Krst in-^tancc, been for me against any i«.r~.: 
contemplated as a candidate. Xot to r.r - 
ylain, but (uily to illU"!tratr the f«^rce of ::.-'-• 
feeling I here state — what ynu all know— t! ;.:. 
after the vote alluded to, some of mv oli;o<: 



TO THB HO nSB Of RBPRlSENTAtlVKS. 



Vm 



friendf — my own senator among othen — un- 
(Ur their obligations to conscience, to constit- 
oentfl, and to their country, voted against me 
on all occasions and for eyery body who was 
put np against me. How far this proscription 
for the same liberty of opinion which they 
themselves exercised, may promote the har- 
mony or increase the strength of the now dom- 
inant party, time may tell. According to my 
creed, it is hardly consistent with justice, 
policy, or the spirit of our free institutions; 
and I fervently hope that, though it may have 
victimized me, it may here pause and not be- 
come contagious. 

In casting the pregnant vote, I was influ- 
enced by no other consideration than a regard 
to distributive justice, the harmony of tlie 
Whig party, and my sense of duty to my im- 
mediate constituents. Had I submitted myself 
to personal or to selfish motives, my vote 
might have been very different. I did only 
what I felt to be my duty, as well us privilege 
— andy so' believing, no fear of ostfacism 
could have changed my course. 

In the election of Mr. Clay's successor, my 
friends were consequently placed between two 
waves. Nevertheless, they fail6d, as they 
and I believe, by an accident which might not 
occur again in a thousand trials. 

Had not this accident occurred, tlie result 
would- have been altogether different from 
what it was — as many of both parties of this 
House confidently believe. But notwithstand- 
ing all the combinations and accidents which led 
to the actual result, I acquiesce cheerfully in it. 

Perhaps it is best — best for me — and best 
for the country. The people's representatives 
are presumed to know who are the best quali- 
fied to sustain, in the National Senate, the 
honor of Kentucky and tlie integrity of the 
Union. And I bow to their decision, howev- 
er brought about I have thought proper to 
•ay what I have just said to show that* my 
name was not, at my instance or for any fac- 
tions or hopeless purpose, obtruded on the 
Legislature in the late memorable contests 
for seats in the Senate of the United States. 
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Our session, gentlemen, has been qbhsuIIj 
eventful. It has produced more in the Mint 
time than^any which ever preceded it. — 
Whether our constituents will be greaUr 
blessed by its labors, the fruits of them wiU 
soon show. It is but an act of justice, howefVf 
to declare that patriotism, industry and intel- 
ligence have generally signalized your delib- 
erations. And now about to separate^ I fer- 
vently hope that we may all part in peace ttid 
friendship. Should it be the fate of any of ni 
never to meet again on earth, may we dierish 
no unkind memories of the past. For myself, 
I can sincerely declare that, whatever may 
be the future destiny of any or all of yon, I 
shall ever sympathize in your good fortune. 

May you all return in good health to your 
homes, and meet the smiles of your familiea, 
constituents, and friends. And may our beloTipl 
coun^ grow and prosper under our legiBlafion. 

This is a momentous age — an age not of 
transition only, but of wonderfnl progren and 
development. And the position of Kentncl^ 
is peculiarly interesting and responsible. This 
land of pxomise^ — this western world, niaj 
soon wield the destinies of America, iai, 
through its power and example, those of kU 
mankind. Kentucky — th^ first bom of the 
Cis-AIIeghenian States, and the mother of 
some of them — may, by right principles and 
conduct, save or destroy institutions most glo- 
rious in the past and most hopeful for the fa- 
ture. Lot her cling to her motto — ^let her 
preserve untarnished her escutcheon— let 
her maintain her national position — and 
all will be well. But, whatever may betldo 
us, may none of us live to see the broad flag 
of the Union bow to faction, or the hull of the 
constitution of Washington split into f ragmente. 
May it be our better destiny to live long 
enough to behold that noble ship survive, un- 
hurt, the storm which besets it, and that bri|^ 
banner float higher and higher, until it sludl 
be the guardian emblem of the civilized earth. 

I shall never again occupy this chair, or a 
seat on this floor. I now taka my leare of 
both forever. Farewell. 

This House is now adjourned stna die. 



PRELECTION, 



• ^mm • 



Pursuant to public notice, a large portion of 
tbe citizens of tne city of Lexington and couutj 
of Fayette who are opposed to the adoption of 
the new Oonstitution, met at the City nail on 
Saturday morning, the 2d inst., at 11 o'clock. 
James 0. Harrison, Esq., was called to the 
Chair. The object of the meeting being ex- 
I>laihed, as being for the thorough organiza- 
tion of the friends of Constitutional Liberty 
in this city and county, and the fomiation of 
^UOL association opposed to the adoption of the 
tMW Constitution ; on motion a committee of 
fbur was appointed, consisting of the Hon. 
George Rob^teon, Wm. 0. Smith, Qeo, B. 
SSilkead, and Dr. John C. Darby, to present a 
miitable plan of organization. The committee 
retired, and in a few minutes retunied and 
presented the following resolutions. 

lUiolved, That we will earAestly and firmly 
oppose, by all such means as may become ne> 
cessaij and proper, the adoption of the new 
Constitution; and that ^ a mean of effecting 
efficient co-operation, we hereby organize our- 
selyee into an association, to be called " The 
Itiends of Constitutional Liberty in Fayette 
County." 

Buolvedy That our friends in all parts of 
the countf' be requested to organize themselres 
as soon as possible for the work before them ; 
and employ all proper means for disseminat- 
ing truta on the great subject to be decided at 
thepoUs in May. 

Resolvedy That the following persons be ap- 
pointed officers of this Association. 

President — James Q. Harrison. 

Vice Presidents — Jacob Pughes, Joseph 
Bxran, Bm)J. F. Graves, McCann, R. J. Spurr, 
John Cooper, O. D. Winn, Coleman Orares, 
John Lyle, John Q. Innes, James Morrow, 
Geo. W. C. Graves, John C. Hull, Wm. Ceoper, 
W. M. Atchison, C. C. Moore, Robert Nutter, 
M. C. Johnson, Elisha Warfield, sr., Thomas 



Hughes, Thomas Hemingway, Richard Chiles 
John Chisham, Ab'm. Bowman, James Sulli- 
van, J. B. Cooper, Garrett Watts, Hiram Shxw, 
P. E. Yeiser, Wm* Vanpelt, Gen. Wm. Bryan, 
S. S. Grimes, Dr. G. B. Harrison, James Mc- 
Neill, Daniel Brink, I. N. Tamall, H. Lamme, 
Gen. G. W. 9amaby, Roger Quarles, Sdward 
Hart, Jacob Hostetter, J. Glass Maraliall, Col. 
J. H. Chrisman, H. Elgin, John Caldwdl, R. 
Courtney, Talbott, John L. Elbert 

Vigilance Committee — Dr. B. W. Dudl^. 
E. 8. Broaddus, A. B. Carroll, J. R. Sloan, 1 
W. Hunt, Geo. R. Trotter, Dr. John O. Darbj. 
Jacob Ashton, Qeo. B. Kinkead, Elisha, N. 
Warfield, Levi O. Todd, Dr. S. H. Letcher. 

Secretaries— Wm. H. Brand, 3. P. Seott, 
Geo. W. Abemethy. 

The resolutions were unanimonaly adopi> 
ed, after which, themeetinir adjourned tomait 
at the Court House, at hau-past two o'clack, 
to hear an address Arom the Cooimlitea. 

J AS. O. HARRISON, Prendent. 

W. H. Brand, Secretary. 

Pursuant to adjournment, the A'wnfri^tia" 
met at the Court House at half-past two o'clock, 
when the Hon. Geo. Robertson aroae, land af- 
ter a few preliminary remarks, in which h» 
briefly but forcibly recapitulated the objec- 
tions to the new Constitution, closed by zead 
ing the following address which was unaai- 
mously adopted. 

Upon motion of Geo. B. Einead, 5,000 co^ 
pies were ordered to be printed in pampUet 
lorm for circulation. 

W. M. O. Smith was then called upon, and 
in a short speech gave his reasons for oppoa- 
tiota to the new Constitution. His bna re- 
marks were impressive and effsetiTe 

After which the Association adjoomed. 
JAS. 0. HARRISON, Pres*t 

W. H. Brand, Secretary. 
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PeUow Citizens :— A portion of the citizens 
of Kentucky lately assembled, from Tarious 
quarters of the State at the capitol, for the 
purpose of organizing " the friends of Consti- 
tutional Liberty" in opposition to the adoption 
of the new scheme of Oovernment pn^ose'd 
bj the Convention elected to revise our exist- 
ing Constitution. The day of their assem- 
bling was auspicious to a happy result. On 
the Dirth-day of Washington, freemen of Een- 
tuclcy met together in council to assert and 
maintain the principles of Washington; on 
tlie anniversary of tne commencement of the 
glorious battle of Biiena Vista, they commen- 
ced a civil contest far more eventful — a battle 
of civil liberty— the battle of the Constitution 
— -tAe battle of Kentucky; on the final issue of 
which may depend the destiny of our distin- 
guished Commonwealth. 

In conformity to a suggestion by that as-* 
sembly we, citizens of Fayette, have convened 
at Lexington to pledge our zealous co-opera- 
tion in the patriotic work it has proposed, and 
briefly, but candidly, to address enr fellow 
citizens of the county on a subject most inter- 
esting to us all, and to our children and child- 
ren's children, for generations to come. 

To be free is the natural right, as well as the 
instuctive desire, of all civilized men. If all 
men had the absolute liberty to do whatever 
they might will to do, no man could be secure 
in the enjoyment of any right. Therefore 
some common government over all, and 'W^ith 
power to protect each in the enjoyment of the 
cardinal rights of life, liberty, propertjr uid 
civU equality against a dominant pi^ty, is in- 
dispensable to the practical freedom and se- 
curity of the citizens of every Democracy, of 
whatever form. Liberty without security is a 
delusive mockery— it is anarchy, which is the 
worst form of despotism. To secure to every 
citizen as much of natural liberty as may m 
compatible with the stability of public au- 
thonty and the security of Uie fundamental 
rights of all, is the ^eat problem of Republi- 
can Oovernment, which, if ever tobe effectually 
solved on earth, has been already exemplified 
only by the Anelo-Saxon race in the present 
age, and in our olessed America. The Amer- 
ican mode of effecting this great end — the de- 
sire of all just men — is by the adoption of 
written Constitutions, recognizing the civil 
equality of every citizen, imposing limitations 
on the power of numbers, and distributing all 
poDular sovereignty aoxong three co-ordinate 
bodies of magistracy, each the organ of the 
people within ite separate sphere, and so con- 



stituted as to operate as a wholesome eheck on 
the others ; and, by thus preserving a con- 
servative equilibrium of power, to uphold all 
guarantied rights against unconstitutionid 
encroachment oy even a ruling party of the 
people themselves No limitation on legisla- 
tive power would be effectual, nor any guaraa? 
tee of life, property, or liberty of speech or ol 
conscience availing, without a Judiciaiy armed 
with authority to expound and adminiatttr 
all law, and so organized as to be ible an5i 
willing to do justice between the high and the 
low, and maintain the supremacy of the Con- 
stitution in defiance of the seductions of pop- 
ularity or the terrors of power in an ascendant 
party, however large or domineering. This, at 
last, is the anchor of a free State — the pidlad- 
ium of true liberty and security. For want of 
such anchorage, every Republican Ship of 
State which the wisdom of antiquity or tlie 
patriotism of the middle ages ever launched 
on the ocean of popular will, has sunk nnder 
the waves of party passion. 

Instructed by tne experience of ag es, Wash- 
ington, Franklin, Maduon, and their compeers 
in the Federal Convention of 1787, construct- 
ed a national government on the true and only 
available plan : and their mighty work is jott 
ly considered the model Constitution of eveiy 
free, virtuous, and enlightened people. Ken- 
tucky—the first born of the "old 13," fashion- 
ed her Constitution by that finished model. 
And hence our Constitution, under which we 
have li^ed and prospered for more than half a 
century, may be justly said to be the offspring 
of the matured and rectified wisdom of the 
Father of his Country, and his enlightened 
co-laborers in the cause of American liberty. 
It is a shoot from the stock planted by tJi«r 
hands — the anatomy is the same — every thing 
orgapic, every thing vital, is essentially the 
same. And therefore, if one be radically defec- 
tive, the other must be equallj so— and, if the 
frame-work of the one be right, Uiat of the 
other cannot be wrong. We are satisfied that - 
in the stamina ef a Republican Constitution 
each of them is as perfect as human wisdom 
will ever be able to make. But, like all the 
works of fallible man, both of them are, in 
some portions of their superstructure, imper- 
fect, and might, in that respect, be improved. 
None of these, however, are esenttaltovitJUlty 
or stability. No prefect Constitution will ever 
be made by the hands of man; nor, if such an 
one should be given to usbjr Omnifecienee, 
would we all be satisfied with it. HntDtn 
wisdom will never make a Conttitution Whkli 
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^ill he, in all respects, prccisclv what any one 
of even thoee who made it woulS prefer: all will 
have some objection to it. And , consequently, 
•very citizen of Kentucky, who thinks for 
himself, has felt some objections to our Consti- 
tution, comparatively excellent as enlightened 
candor must admit it to be. Each of us would 
be pleased to see it amended if such partial 
amendments as, in our judgments, would im- 
prove it, could be adopted. — But none of us 
would touch a fibre of its roots : none of us 
would essentially change one of the three 

great organs of its being. Nor have wc any 
ope that a Convention, constituted as the 
lato one was, and determined to tear up the 
Constitution and plant a new one in its place, 
will ever establish one as good, or whicn will 
live as long, or bear as good or as much fruit. 
•Under that old Constitution every citizen, 
however humble, has enjoyed all the guaran- 
tied rights, and the Commonwealth has been 
distinguished by a prosperity and a name 
which should satisfy the reasonable ambition 
of any republic on earth. 

Although every citizen of Kentucky has 
looked on its Constitution as imperfect, and 
would therefore have desired to alter it in such 
a manner as would, in his opinion, improve it, 
yet, apprehending Uiat it might be maae worse 
instead of better under the radical process ef 
a totid renovation by a Convention armed 
with power over the whole of it, an over- 
Vhelzning majority persisted in overruling a 
call for such a Convention until ihe eventful 
year of 1847 when, as a consequence more of 
the timidity of rival parties struggling for 
the predominance than of the deliberate 
choice of the people, an act was passed for 
taking their vote ; and, chiefly as the effect of 
the same paralysing circumstance, the call 
was made rather oy default. To enable 
the people to vote with their ejes open 
to the consequences, the advocates of the call 
published a ^* platform^* of the reforms, for 
effecting which they desired a Convention. On 
that platform, believing it to be made in good 
faith, the people concurred in the solicited 
call. None of the proposed reforms would 
have made any radical change in the organic 
structure of the Government. The most es- 
sential and conspicuous of them were, Ist. A 
change in the mode of altering the Constitu- 
tion, so as to allow partial amendmedts by 
votes at the polls without the expense, agita- 
tions and hazards of Conventions with full 
power to change the whole — and 2d. A change 
m the tenure of judicial office from life to a 
prescribed number of years — but disclaiming 
any purpose otherwise to impair the necessary 
independence of the Judiciary. 

But, notwithstanding that implied pledge, 
the Convention has offered for adoption a new 
scheme radically different from that proposed 
to the people for their consideration, when 
they voted to try the experiment of reform. 
The new form not only does not permit the 
people to improve their Constitution by par- 
tial amendments, in modes similar to those by 
irUoh th« Constitatioii eC thest United States, 



and the Constitutions of a large majority of 
the States, and of all the slave States in the 
Union except Kentucky, may be amended— 
but withholds the right to make any change 
whatever, however much or unanimously it 
may be desired, in any other mode than bv t 
Convention, and after a persevering and agi- 
tating struggle for at least seven years. And 
instead of changing merely the tenure of offic« 
as proposed, it makes all Judges, as well u 
almost all other officers, high and low, elec- 
tive, reduces judicial tenure to unreas<msblj 
short periods, and allows the 'Judges to bere- 
eligiblc. These changes are not only radical 
but essentially irreconcilable with tnose pro- 
posed by the platferm. Moreover, iusteaa of 
such a re-organization of the County Ceoni 
as was contemplated, the Convention providei 
for more than 300 new Judges, who, if thev 
should be abler lawyers than the ordinsir 
Justices, must cost the state at least $150,0(K) 
annually— or, if they should not be juristi. 
will probably increase the drafts on the trea 
sury as much as $50,000 a year — all for noth- 
ing ; the present County Courts costing noth- 
ing and doing their business as well. 

In chaining down the Constitution to pre- 
vent alteration, the Convention, instead of 
progressing with the spirit of the age, hss, br 
one gigantic leap, gone backward to the 
gloomy days of feudal lerds and vassals — hw 
turned its back on modem li^ht and on eTen 
American precedent — has tiea a Qordian knoc 
which can scarcely ever be unloosed unless it 
be cut — and would thu s fasten on this gener- 
ation and its posterity a Government which, 
however oppressive or odious it may become, 
but few men will ever hope to change other 
wise than by revolution. This surely is not 
"progressive Democracy." We should su* 
pcct rather it was a device of Whig lavyen 
m the Convention, to damn the wh<3e schene 
of the little Democratic majority in thai 
body. 

Had the "platform" proposed such a Con- 
stitution wo are satisfied that the call of i 
Convention would have been orerruled by a 
majority as large as that which, relying os 
the published basis, voted for it. 

And can it be beleived that the Jgdiciair. 
as 'constituted in the new plan, will be such 
as all experience demands and the theory of 
every American or modem Constitutioo (even 
this new one) requires for maintaining ia- 
violate the guaranties of the fundamentailsw, 
and securine impartial justice between mss 
and roan? In the whole annals of jarispro- 
dence no such judiciary ever proved adeqaatc 
to either of these indispensable ends of ererr 
^ood Government. To declare that osrtsin in- 
dividual rights shall be sacred, or to declare 
that the Legislature shall not inrade any oce 
of them, is a humbug, unless the Coostitg- 
tion containing the dedaration shall also pro- 
vide proper and effisetual meaas of maintaifi- 
ing Its supremacy over the repugnant will of 
a dominant party, however etroog. VHub 
this is not done, the praetieal power isB«( 
where it ought to be, in th« OonatitatieB, kst. 



TO THX dTIZBlirS OF FA71TTS 001JMT7. 



HI 



when it oarhi not to be, in a Le^slatiye ma- 
jority, whico it is the chief object of eveiy 
eonttitational limitation to contzx>l, in the onlj 
eflectaal mode, bja firm, honest, and enlight- 
ened Jndiciaiy. 

With a pliant Judiciary, snbserrient to the 
will of a ruling party, the Constitution will 
fail to protect whenerer its protection shall be 
most needed— to save the poor, the weak, and 
the unpopular from unconstitutional oppres- 
sion. ^ Should a triumjphant party pass an act 
impairing the obligation of contracts, or an ex 
past JffLcto act, or an act punishing a freeman 
for his conscience; or robbing him of his pro- 
perty, the doomed citizen could, with but little 
nope of rescue, appeal to a Judge elected by 
the same party, for a short period, and anz- 
iooslr hoping for re-election .Had such been 
our Judges during the memorable "old and 
new Ooart" controrersy which agitated Ken- 
tucky fer many years, they would sooner or 
later, have bowed to the perserering and tre- 
mendous majority interested in unconstitu- 
tional "relief acts," and the Constitution, in- 
stead of triumphing, as it did most gloriously 
through a firm Judiciary, would finally hare 
g^ne down and become the play thing of fac- 
tion. Popular election may not be the best 
mode of seleeting good Judges. Admitting 
the competency of the people to appoint 
Judges, as well as the incumbents of the other 
departments, when they have proper opportu- 
nities ef doinff so, yet the rreat reason why 
they should elect the latter dees not apply to 
the former. In legislation the constitutional 
will of the people ought to prevail — and, 
therefore they should elect their legislative re- 
presentatives. The same principle applies 
also to most of the duties of the Executive : 
but a very different one applies to ihe Judi- 
ciary, whoso province is, not to echo the public 
sentiment, but to decide the law and uphold 
justice and the Constitution against an oppos- 
ing torrent of popular feeling. To make 
Jud^ of the law representatives of public 
opinion, like the makers of the law, is incon- 
sistent and saicidal. And consequendy, 
whatever will tend to subject the Judiciary to 
the fluctuating tide of passion or of party is, 
so far, subversive of the American tneory of 
Constitutional liberty and security. Had the 
Convention onl^r provided for the election of 
Judges for a peri<xl of ten or twelve years, and 
declared against a re-election, we would not 
have opp<Med the adoption of the new Consti- 
tution on that ground alone. But, by reducing 
the term ef office to so short a period as six 
years, and allowing re-eligibility, that new 
scheme of Government holds out a bait which 
must subject the Judiciary to a capricious 
power, whose will the objects of its creation 
and of the Constitution itself require it often 
to resist and control. 

Who o«uld expect such a Judiciary, by a 
self-saerifiee, to maintain the integrity of the 
Conttatntion against an exceedingly popular 
act of AssetnblF? Who would hope, tnat before 
such Judges tae poor and rich, the weak and 
tlM yvmml, tht popvlar and IIm fritndleMj 



the minority and the majority, would have an 
equal chance of stem and impartial justice? 
And for what, but to protect those woo harf 
not the power to protect themselves, is a Re- 
publican Conbtitution ever made? History 
tells a warning tale on this momentous sub- 
ject, and yet tells not-^because the historian 
cannot know — the one hundreth part of the 
corruptions, the prostitution*}, and the oppres- 
sions springing from the org^anization of such 
a Judiciary as that proposed by the late Con- 
vention. 6at it does record, in burning char- 
acters, the humiliating fact that, even in our 
g^lant sister State, Mississippi, Judges have 
closed their courts to avoid giving judgments 
-Sheriffs have resigned to prevent execution 
— and Uiat, more than once, " Lynch" law has 
reigned supreme and unrebuked. 

^ith a prophetic forecast, as well as historic 
truth, Thomas Jefferson, in his notes on Vfiv 

S'nia, denounced such a servile Judiciary as 
e supple instrument of faction and of anar- 
chy, and said, in reference to it — ** An elective 
Despotism is not the Government we fought far." 
And echo should reverberate through the whole 
valley of the Mississippi, " Such an elective 
Despotism is not the Government we fought for,** 

On this subject James Madison and his col- 
leagues in the work of consolidating our na- 
tional liberties, have recorded, for our safety, 
the following instructions: 

" In a Monarchy it (an independent Judi- 
ciary) is an excellent barrier to the despotism 
of the prince ; in a Republic it is a nolMs ex- 
cellent barrier to the encroachments and op- 
pressions of the Representative body ; and it 
IS the best expedient that can be devised, in 
any Oovemmcnt, to secure a steady, upright 
and impartial administration of the laws." 

" The complete independence of the Courts 
of Justice is peculiarly essential in a limited 
Constitution. By a limited Constitution, we 
mean one which contains specified exceptions 
to the Legislative authority.. Such, for in- 
stance, as that it shall pass no bill of attainder 
or ex post facto laws, or the like ; limitations 
can be preserved in practice in no other way 
than through the medium of Courts of Jus- 
tice, whose duty it must be to declare all acts, 
contrary to the manifest tenor of the Consti- 
tution, yoid. Without this all the reservations 
of particular rights or privileges would amount 
to nothing." " The independence of the Ju- 
diciary is equally requisite to euard the Con- 
stitution and the rights of individuals from 
the effects of those ill humors which the arts 
of desiring men, or the influence of particu- 
lar conjunctures sometimes disseminate among 
the people themselves." " The benefits of the 
moderation of inte^ty of the Judiciary have 
already been felt in more States than one." 
" Considerate men, of every description, ought 
to prise whatever will beget this temper in 
the Courts; as no man can be sure tnat he 
may not be to-morrow the victim of a spirit <^ 
injustice by which be may be a gainer to-day 
—and every man must now feel that the in- 
evitable tendency of such a spirit is to sap tiie 
fecindalionii of publio ud piirat* eooMMBo* 
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and to introduce, iu Its stead, uniTersal dis- 

nmst/' 

* Tho«e are the wise lossons of our fath«rR« 

and their truth is stamped by the experience 

of all ages. 

And, is it not as important to confidence, 
ttecuritj, and justice, m a Bepublic, that 
Judges should not be subservient to a domi- 
nant party, as it can ever be Uiat, in a mon- 
archy, they should not be the tools of an ar^ 
bitrary king? Is it not even more important 7 
Are not the influence and power of an over- 
whelming majority of the people iu a democ- 
racy more difficult to withstand than those of 
one man under any form of Qovemment? 
The one, if a . monster, is one-armed — ^the 
other might be a Bricerian giant with a hun- 
dred strong arms. 

The absolute supremacy of an unchecked 
majority of the people of any State is the 
most insecure and intolerable of all Qovem- 
ments. The gnmd object, therefore, of every 
American Constitution has been to secure the 
weak a^nst the strong, the poor a^nst the 
rich, nunorities against unjust maionties, each 
citixen andnst oppression by all, and the 
State itsdf against factious combinations to 
undermine its foundations. A Government 
of reason, and mot of passion — of truth and 
not of error — of virtue and not of vice— of 

i'ust laws and not of unjust men-— is the first 
lope of every Republican, and the ultimate 
aim of every well organised Republic. And 
all hiatoxy, as well as right reason, proves that 
there can be no security to any individual 
right without (organic limitations on the will 
of an ephemeral majority. Hence an unlim- 
ited Democracy is an obsolete fonii of Govern- 
ment; and hence also every American Consti- 
tation professes, as its leading object, to guard 
Liberty, Property and Equidity, against the 
arbitrary power of shifUne majorities, or ra- 
ther of the Legislature, wnich is the creature 
of the ruling popular majority. And this 
they all propose to effect, in the only efficient 
modes, by imposing fundamental limitations 
on Legislative power, and by providing a dis- 
tinct department for upholding those salutary 
restrictions. Without such a oody of Mag^is- 
tracy all constitutional limitations on the in- 
herent power of majorities would be but cob- 
webs, and the (institution itself, which 
should bo above all, would not, when its pro- 
tection would be most needed, operate at all, 
as " the supreme law." Without such a tri- 
bunal « dominant majority might enforce every 
unconstitutional act which ignorance or pas- 
sion might induce the Legislature to pass; and 
then, for all the g^at enos of its creation, the 
Ckmstitution would be powerless— nlead. It 
would be a useless body without a soul-^ 
mero mechanism without inherent motive 
power, or capacity of self-preservation. It 
would be all theory, and ne practice. It would 
still speak ; but its .speech would be meehan- 
ical— ihe cuckoo note of the dominant par^ 
— and when its protection ahoiild be invoked, 
it would be •• dumb and aa nerveless as a 
statat. TlMt Otni(iUili(i(t which doss not 



provide effectual means for maintaiiiing iniio- 
late its theoretic limitations on ih» will of the 
minority, is not, in any true or aTailablsseiue, 
a fundamental and supreme law. It is not, 
therefore, in ^e Amencan sense, m Constitu- 
tion. This our Fathers hare told us, and, u 
their best legacy, Washington, Madison, Jef- 
ferson, and the most enb^tened of their pst- 
riotic contemporaries have warned os never to 
forget that ^jeat political truth established by 
universal history and consecrated by the im- 
mortal work of their illustrioas and eventful 
dav. 

fhe new scheme proposed by the Conven- 
tion, in contempt al sll the Icfssons of expe- 
rience and of the solemn wamineof oar Patri- 
archs of the purest and bii^test age of 
Liberty, would organise a Judiciary in such s 
manner as to make it subservient to the very 
power which the security of all our guarantied 
rights requires that it should often resist and 
control. Instead of making the Constitution 
supreme over all parties, as every organic sys- 
tem, to bo a ^ooa one, must do, it instals the 
transient majority as practically the supreme 
power over all that concerns the Common- 
wealth and every citisen of it. In the act of 
its creation therefore, it commits suicide by 
the infusion, into its vieas, of an insidiouf 
and slow, but sure poison. 

Wherever a simuar system has been tried, 
the laws have been unstable, justice eapri- 
cioui, judicial decisions but Uttle respected, 
the weak oppressed, and the Constitution 
paralyzed. Even in Ohio, where the State 
Judges are dependent, as they woald be here 
under the new form, on the breath of a ruling 
majority, no Kentuckian can feel any assur- 
ance of'^ justice in regard to his fugitive slavei 
unless he appeals to a judge of the general gov- 
ernment wne may have a judgment ef hisom 
and firmness enough to utter and maintain it 
in defiance of the clamor of the multitude. 
And though many there nmy say that the elec- 
tive, periodical, re-eligible judiciary woriti 
well, you may find that they are holders or ex- 
pectaats of office or belong to the majority and 
would therefore, good or oad, praise Uie ma- 
chine that works to their own hivt^da. But in- 
quire of a disinterested, quiet citiaen, and he 
will tell ^ou it is a curse-— that it oiten does 
crying injustice to obnozioua or uninfluendal 
persons which the world knows not ef— 4:id 
that it nevei stays the popular arm of power, 
when uplifted to strike down the Constiiutioo. 

If such a Judiciary be, on principle, right 
iu Kentucky, it would be ci^uaUj right in 
every other State ; and if right in ul the 
States of the Union, it must be right also in 
the United Slates. [Tben let Keniacky oner 
adopt the now Constitution, and, by her ex 
ample, invite her sister States and tke General 
Government to adopt a similar judicial system, 
and soon, the national miyoritTbein^ opposed 
to slavery, abolitionists and free-aoilen may 
reign supreme through the instrumentality of 
a cMpenoent servile judieiary<^-the last consti 
tutionsl arbiter of Uie supreme law tA the 
Uaien. And then thsrs wul be mmthmuaim 
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nor pMce, nor Mtmtity to thva jnq pw ty . 
Againit fneh a jndieianr the minority ofBlare 
States would protest. For the like reason the 
wise and the just oaght to protest against such 
a judiciary in any State, and, ahore all, in 
Kentucky. A late number oi the National 
Intelligencer solemnly warns the people of 
Maryland (who are aoout to amend their Con- 
stitution) against the curse of an electire, pe- 
riodical, re-eligible judiciary. 

This is but an illustration of a fundamental 
principle of the American Whig party. And 
it is equally a principle of all organized, lim- 
ited, conserratire Democracy. Let either a 
Whig or a Democrat, honest and enlightened, 
deny it, if, in his conscience, he can. 

In the proposed re-or^;anization of the Ex- 
ec utiye too, tne Conycntion disrobes the GroT- 
ernor of almost all authority, except that of 
drawing a sinecure salanr> and issuing par- 
dons and remissions of fines. And, as this 
will be his chief patronage, he may find it his 
interest to make a freer use than erer hereto- 
fore of the pestilent prerogatire of remission. 
Ho will still be held responsible for the exe- 
cution of the law, and yet his subalterns are 
not, in any way, responsible to him. The 
keeper of the public money, the Attorney 
(General, the subordinate Attomeys for the 
Commonwealth, the Sheriffs and tne Consta- 
bles, are all to be elected; — and Sheriffs, though 
agents of the Treasury, are to be elected, not 
by any orffan of the Stato,bntby small fractions 
of it. This mode of appointing Sheriffs was 
fully tried in Kentucky frpm 179Sto 1799; and 
iraaition testifies that it proyed an Intolerable 
nuisance to the treasury, as well as to priyate 
justice; and the first Constitution was, m that 
respect, therefore, amended by that which 
many desire now to change back to it. But 
this is comparatiyely a matter of slight con- 
cern, and is certainly not '* progi'essiye.'' 

The adyocates of the Conyention claimed 
for the people some enlargement of their priy- 
ilcges, and the Conycntion, in its published 
address, professes to haye made a great exten- 
sion of uiem. But this is not so. The new 
Constitution giyes the people only one new 
priyilege — that of uniyersal election — which 
will be of no practical utility; and it takes 
from them many yaluable rights and priyi- 
leges they now enjoy. Whilst it amuses the 
unreflecting with the semblance of a greatly 
augmented electoral power, it proyidee for so 
ruauyand such frequent elections, and of so 
many officers, high and low, at the same time, 
as to preyent the pure, caxeful, and prudent 
exercise of the franchise, throw all nomina- 
tions and elections yirtually into the hands of 
a few busy and selfish managers— degrade the 
practical goyemment into a trafficking and 
corrupting oligarchy — and, finally, produce 
among the industrious and working classes, a 
paralysing indifference about yoting, and thus 
operate so as to concentrate the electiyc pow- 
er on a class tiiat will make a trade of elec- 
tions. Is thia priyilege a boon to be struggled 
for by wise men? Bnt, aa a compensation for 
lhiBlyobUa,theOoii^«&tioii would dtprlTotlie 



people of yaluable rights they haye hitherto 
enjoyed. Although it is a cherished and tin||^ 
honored maxim of republicanism, that Ihh 
<][uent elections of legislatiye agents is essen- 
tisl to liberty, by securing proper responsibil- 
ity, and a faithful representation of the con- 
stituent will; yet the new Constitution with- 
holds from the electors the right to yote for 
members of the House of Representatiyes- of 
the State oftener than once in two years; and 
thus, instead, of repressing excessiye legisla- 
tion by circumscribing the legislstiye spnere, 
and limiting the duration of the Legida- 
ture, it takes from the people ^e priyilece 
of making laws every year, and leayes the 
(^cers of goyernment themHelveH unguarded 
by the Grand Inquest of the State for a period 
o^ two years. It also requires the counties, 
and such a city as Louisyille, to be Hubdiyidid 
into seyeral election precincts, which will 
G;reatly increase the public burthen; and it ar- 
bitrarily denies to cyerv citizen the right to 
yote out of his own precinct, or even in it, un- 
loss he shall haye resided there 60 dsys Imme- 
diately preceding the day when he offers to 
yote. Tnis restriction will frequently dis- 
franchise some of our best citizens, and al- 
ways a portion of the poor and laboring clai»s, 
who haye not the means of proyiding abiding 
homes, or do not fuel it'tUeir interest to do so. 
Will any such free wliitc <nen yote thus to tie 
their own hands and lock their own mouths? 

The new Constitution also apportions re- 
presentation in such II manner as to d^riye 
many counties of their equal share of leprcson- 
tatiye power, and to give to other portions, 
and especially the commercial and rapidly 
growing cities, an unjust preponderance 
oyer the populous agricultural districts of 
the country. This fact is indisputable. It 
also perpetuates the existing higii taxation, 
and eyen requires au increase; and yet it locke 
the door of the treasury against the people 
themselves, and forbids the extension or com- 

Eletion of works of internal improycmeut, 
owever necessary to tlie public welfare any 
such improyements may become. Can not the 
people be trusted with their own money? 
ShiQl they have no power to regulate their 
own taxes, or to direct any appropriation of 
the proceeds? The new Constitution says 
not. Such fetters on the popular right of tax- 
ation and disbursement, led to the Amerioan 
Reyolotion; and they will never be long en- 
dured by any people who know how to be free. 
In providing for electing four Appellate 
Judges by districts, the Conyention curtails 
and peryerts the elective privilege: for, ac- 
cording to this mode of election, no citizen 
will haye a right tu vote for or against more 
than one of the four judges, who are to decide 
finally on his constitution and his dearest 
rights. And the most important office under 
the Constitution- -that of "Chief Justice of 
Kentnck^r" — which should be conferred on the 
meet distinguished jurist as the prize of merit, 
is to be gambled for, and won by the lucky ad- 
venturer who happens to draw the $horiut 
ttrme! 
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But, to cap the inverted dimaz of popuUr 
privileges, the GonrentioD, as already luggest- 
6d» has sealed up its Gonstitntionand marked 
it **immutMe" ezeept by reyolution or % con- 
▼ulsire agitatioA for many years. This re- 
nounces the Declaration of Independence, 
which proclaims that all just Government be- 
ing made by and for the people, ''the^ have at 
alftiraos an inalienable and indefeasible right 
to niter, reform, or abolish their Government, 
in such manner as they think proper." And, 
though fundamental stability roquircA some 
prudent limitation on the time and manner of 
reform, stiUit should not be more than enough 
to insure calm, rational and thorough consid- 
eration by the constituent body. The existing 
constitution is much the strongest in the union 
against the power of change, but its cords are 
doubled ana twisted by the now. Under the 
new Gonstitution,butfew would have the pa- 
tience or the courage to attempt reform in tJie 
mode prescribed; and, if it should ever bo at- 
tempted, there must' be an all-absorbing agi- 
tation for a long period, beyond which many 
could not hope to live. 

Such arc some of the sampler of the enlarge- 
ment of popular privileges by the Convention, 
and aUo of ita profensed concesRionH, to the 
people of more immediate control over their 
Gevernment and its administration! Do any 
or all of the provisions, whicli have been thus 
noticed, increase the rights or the real powers 
of the people? Do they not , as far as theymay 
operate, put liandcuffs on the people, and stim; 
their free and independent voice? And, with 
all this privation, tiic Convention oft'ers a Con- 
Htitution which must fail to secure the ostensi- 
ble objects of it — stability — security — -justice — a 
Constitution under which , except as to amend- 
ment, tlie ship of State will float, rudderless 
and anchorle<>s, ou the tide of popular senti- 
ment, te the imminent hazard of all the pow- 
erless on board. It contains n few new pro- 
visions which we approve. But they are 
slight, and most of them might have been ef- 
fected by legislation. The County Courta 
might have wen sufticiently re-organized by 
act of assembly, and in a manner much better 
and cheaper than that fixed by the Conven- 
tion. Legislative Divorces are constructively 
prohibited by the existing Constitution; and 
an express inhibition is not, therefore, of any 

freat advantage. The tenure of office by the 
ndgcs of th« Circuit Courts might be rcaaced 
by legislation, because these are legislative 
courta, and thereforemay.be limited period- 
ically by legislative acts. And the provisions 
as to cfuelling^are!^ncousi8tent,3and some of 
them impracticable; for, while one provision 
authorizes the Governor to remit the penalty, 
another, nevertheless, requires that the duel- 
list, when he takes . an official oath, shall 
f^wear tliatho had been guiltless ever since the 
adoption of the Constitution ! And this is on- 
ly one of the]maDy vexatious incongruities 
which] characterize the crude heterogeneous 
form proposed for our adoption. The truth is 
•aid to ie that, although tha Conyention tat 



eighty-three dayi, it signed its Constitution 
in crude acrap$ without eagrosament. 

We have no dispoaition to speak diareapect- 
fuUy of tlie GonyentioHD. Wa regret that It 
chose to re-asaemble in June, for a nominml 
purpose — we regret that, by its own mandate, 
it took from the treasury $2,300 for its pay 
beyond that^ec/ by the law under urkick it as- 
aembled, or by any other law — ^we regret that it 
did not allow more time for sober revision by 
the people, and a more suitable occasion for a 
full ana aatisfactory decision at the polls by a 
majority of the freemen of Kentucky, instead 
of a minority that may now happen to decide 
the future destiny of us all. And we regret, 
more tiian all, that, after so much agitation, 
and so much expenditure of .public money, it 
did not offer us a better Constitution — one that 
we could safely and conscientiousiy adopt. It 
might, had it been so disposed, have amended 
the old Constitution in two weeks, in such a 
manner as to have given satisfaction to nine- 
teen-twentieths of the freemen of Kentucky 
But many of the members of the Convention 
were elected under the influence of paasioni 
un propitious to the formation of such a Con- 
stitution as wisdom would approve or patriot- 
ism would adopt. By their works, however, 
they should be tried. Let the tree be judged by 
itsfruit. ^ 

The Constitution proposed is in many of it» 
features, essentially undemocratic — more so, 
altogether than any yet adopted in the Unitai 
States. It speaks for the people, but will act 
against them; and is, in many important re- 
spects, very far from such as they desired aod 
had a right to expect.— Then it may be hoped 
that the Democratic party will not vote for it 
on any such paltry ground as the fact that t 
small majority of the Convention claimed to 
be of that party. The sacrifice would be too 
great for the empty bubble of a doubtful paitr 
triumph. We hope therefore that ailqp- 
ance to country and duty to posterity will pre- 
vent the immolation. And, oa the new Con- 
stitution is not at all like that proposed in the 
call of a Convention, a decent lespect for coai- 
mon sense and consistency would authorise 
the expectation that most of those even who 
united in that call, will vote against Uie rati- 
fication of that which may be felt as a flnod 
on them as well as on others. We are wd! 
satisfied that many of tho original movm 
of a Convention and voters for it, will vote 
against its Constitution — and among these it 
John L. Helm, the writer of the platform aad 
the prim(» mover and leading champion of 
" reform." And how an old-court Whig en 
vote for that Constitution is a vexatious f» 
blem, of which we can neither anticipate aor 
attempt a satisfactory solution. We belierc 
that, if it be adopted, tho worst constitutioi 
in the Union wul be planted on the ruins 0/ 
one of the best. And we do apprehend also t^ 
it will not be a Constitution for the unaspiriji; 
quiet people, but a machine for hungry law- 
yers, office-seekers, and demagogues to piir 
upon. We feel sure that it would not wori:* 
its disintereated advocates deaire and exptet. 
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Hvt do m doabt, if adopted, tkkt a majorit; 
it tbe people irill ioon become tired of it aciL 
tmit* a. cliange that Till then be almost 

lilt DO mail vote for il uiider the dcliiBi<.in 
hat it cloMi Ibe door on eniuicipntiuii, Tliiy 
SoDVeDtioii. not 01117 '^^* ^''^^ ^"^^ ^ opeH as 
t found it, but bas pointed out a waj to entix 
t if there should erer be a majoritj anxious 
xi do ao. Altbougb all the members of Uil' 
JlKiTeutiou aaemed te concur un the Bubjet [^ 
if alavery, itill the;!; dUcuwcd that topir 
■Mrlj BTCiy day during their luog Beaaton.— 
nM^elaboratelj discussed also a propuaitioii, 
rliich ther ought to hare adopted, to prn 
ijkit apecitic taxatiou, and in full view iif tht> 
i^tiequeocea, and especially as to alaTcrj-, 
hay rejected it. Nov. therefore, under theii 
MBStitution aod vitbaut nciy riolation of i:, 
L ^re majority of the Totara of Kentucky, dr- 
Irlbg emancipation, may, iudirecUy and i\- 
■aliy effect it bj accuraulatine taxes on slave 
tropern — or may consummate their object uf 
{rpduatlj emancipating all pott nali on tlu 
ondition of paying the asscased value of thetu 
ind by anotAer law for raising, by a tax ui: 
IkTSH. the amount required to pay that Talbc 
kU this would be autborJH'd by the propomd 



Kor Hboald any consideralc man rote for : 
Mw conatitutioii for any Tain purpose of 
Mwe. He need not fear that a worse vill . 
M adopted; and he ought to see that tlie old 
HMmay be improred much more bhsII/ (hn 
he new — and that moreover, bb there wi 
isw be BO difficulty io understanding wh^ 
unandmeiita the people want, there can be i 
qjarious agitation in the future consideratii 
lM adoption of tbem, as there certainly wi 
M, immediately sod unceaaingly, a'< to 1I 
MW if that be now, adopted aa it ih. 

Tor the fon^ing reaaons, and many othc 
rhich the oeeaaion will not allow us even 1 
.ag[est, we are decidedly t^pused to tl 
dMition of the new congtitution, and haver. 
olTsd to try faithfully to defeat it. Bu 
rhatever it may be, we feel that there is dai 
■or of ito adoption. At preKented by tliE- 
«lTentiou for trial, it may be adopted by ;i 
aLoority vote. And thuH less Ihao half of tli 
lotars of Kentucky may tm 
Lgsinat the will of most ol 
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a majority may 

t lea»t30,000 cheriah hopcaof gri 

[ingaome office under It — because many mn 
ERODCOudy feel that, aa they voted for the 
soSTratioB, a Totc agaioiit its congtitutioi- 
lowerer bad or unexpected, wouW be incoi 



aialent — becaoae a large number of Ihoae op- 
posed to it, apprehending thai it will priirafi, 
may fail to Tote — and, because, a stiU larnr 
number, anxious to fioat with the popnlar 
current, and thinking, from the great rote 
given for a convention, that its work will be 
approved, will, therefore, for salf-aacurlty or 
aegrandiiement, enliat under its banner and 
about for its triumph, 

But wc believe that a decided majori^ of 
the people are, in heart and in head, oppoaed 
to it — and that, by united, firm, and taithfal 
cffortH, it may bo rejected. We are resohed, 
can, to make those efforta. If the 
. . . . ition bo impeaed oa our cotutry, 
the reproaches of posterity stall not bum our 
skirts. We have dona wall under the old 
■ m. No people have ever done bet- 
soDstitution crer maintained its au- 
thority more uniformly or supremely, Tet it 
might be improved, and we would be pleased 
to improve it. Bat Uie new eonstitntion will be 
□o improvement. It is liable to objections im- 
measurably greater than any which have been 
or can be made to the old one. The issue is, 
not whether we shall take the old or the new: 
The quoatiou is whether we shall now exchange 
the old for the new — whether we will adc^ 
the new form as our constitution which we 
may never be able to alter peacefully, or, by 
rejecting it, stand by tbe old constitution 
which, HofarB.s experience may have proved 
it defective, may be much more easily and 
satisfactorily amended, especially afur its 
long and severe trial which will have clearly 
doTetoped the dctibsnta public judgment aa 
to all the reforms desired. Shall we now, be- 
cause we may see some blemishes in it, des- 
pise the l^acy of our Father? ? Shall we, 
recklessly and ungratefully throw away the 
old conatitalion, under which wehavosolong 
been happy, proaperoua, and secure, and em- 
bark our property, liberty and religion on an 
"experiment which has failed wherever it 
has Wn tried ? Shall we thus, Esau-like, tell 
our birth-right for a loesi of potage t Woold 
this be wiaeV tVould it be Kentucky-like T 
Wiadom would hold fast to the good we h>ve 
until we are sure of Komething hetterr If we 
take the n«w constitution we may gs so far 
down Iho hill as never to be able to remount 
theemtneuccwenowstAndon. Butifwestand 
still until the cloud now hoverinff over n* 
shall have passed by, we shall, at kast, be as 
free and sue as always hitherto. And then 
no can, calnly and prudently, reform our 
conatitution whenever wc desire refcmn. with- 
out deatroring (sa tho new form would,) its 
power to altbrd cfTcctoal aeeurity loall, with- 
out which there never was, nor ever can be, 
■neb a blessing, among men, as " OonstitQ. 
tioBsl Liberty, '*^ 



SKETCH OF THE COURT OF APPEALS. 

From Oeilint' Hutorgc/ Ktaiveky,to lohieh it wu contributed by Mr. Robtrttmt. 



Thb ComtittUioD of Kentucky — liko thai or 
Iha United Stttea, &nd those, alio of all thi.- 
Staln of the Anglo-American Union — dis- 
tributcE, among three departments of organic' 
•orereignty, nil the political powenirbich ii 
racogniies and establishei. And to effectuate, 
in practice, the theoretic eqnilibriam and bc- 
cuhty contempUted b^ tbii fanduoentAl par- 
tition of ciTil authority, it not only declar>:4 
that the le^slatare shall exercise no other poiv- 
er than that which is legielatiTe — the Judiciary 
DO other thwi that which is judicial — nor iJic 
ExecntiTe any other than iDch as shall bo exec- 
utive in iu nature; but it also, to a coQBerrative 
extent, secures the relative independence of 
Mch ofthese depositories of power, irconrig 
were pennitted to legislate, or the legidatui 
were saffcred not only to prescribe Ibc rale of 
llghtbutto decide on the con stitntional r slid iiy 
of its own acts, or abjudicate on priTSIe righlj, 
no citiiBQ could enjoTpoliticaUecnrity against 
the ignorance, the passions or the tyranny of 
a dominant party: And if judges were depen- 
dent for tbeir offices on the will of u meie 
lagialative majority, their timidity and snbsei-- 
vience might often add judicial sanction lo 
tmcoDstitnxional enactments, and thereby, in- 
ftaad of i^narding the constitution as hone^^t 
and fearless sentinels, they would help tlic 
popular majority to become supreme, and Ui 
mie capricioosty, in defiance of all lha funda- 
mental prohibitions and guaranties of thi:' 
people's organic law. As the legislature dp. 
rives its being and authority from the consli- 
tntion, which is necessarily supreme and in- 
violable, no legislative act prohibited by any 
of its provisions, can be lam; and, conscqueni- 
Ij, as it is the province of the Judiciary to dc^- 
Glare and administer the taw in every cose, ii 
most be thcdaty.as wellaspriTitcge, of every 
court to disregard every legislative violation iif 
the constitution, as a nullity, and thus maintiuii 
the practical Bapremacy and inviolabihyof tlie 
fmdamental law. But the will to do su, 
trtieiiever proper, is as necessary as the power; 
uid, therefore, tlie constitution of Kentucky 
provides that the judges of the Omrt of Ap'- 
peals, and also of inferior couria, shall be eri' 
titled to hold their offices during good be- 
havior; and, moreover, provides that no juilct 
shall be sahject to removal otherwise than Ly 
impeachment, on the trial of which there cau 
be no conviction without the concurronce d' 
two-thirds of the Senate — or by the addreii 
of both branches of the legislature, two-thirLlj 
of each branch concniriDg therein. 



Tlic iit«t DOiutitQtion of Kentoekj, wfaieh 
communcfld its operation on the lat of June, 
792. n\so prohibited the legislature from re- 
Liciiii; A judge's salary during his contdnaaBe* 
I cifHi'c. Butthe present constitution, adopt- 
I ill 17<i), Gontaina no sneh prohibition. It 
310I iliihcult to perceive which of dKM 
m-.iir!iii<insismostcoDsiateDtwith the avowed 
KLin 111' both as to judicial independence; 
<r, I. i.-i tninly, there can be no sufSeient asso- 
iiii'i' III Judicial independence, when the sals- 
■ i>f evvry judge depends on the will of i 
igislutivi! majority of the law-iaakiitg de- 

^ecure a permanent ttibmial for ad- 
judication on the constitutionality of legislatire 
the existing eoiutitation of Kentnckv, 
.(.a predecessor in this respect, oidaintd 
and established "A Sapreme Conrt," and 
t«d it with iihimute jurisdietioni Seetioo 
: and [wo of the 4th article reads as tcA- 

"^y.<.. I. The jndicial power of this com- 

!)iv«ahti, both as to nuutera of law tai 

equity, slisll be vested in one Supreme CoiM, 

hall be styled the Court of Appeals. 

euch inferior conrla aa the G«Mnl 

A^^cmbly may, from time to time, erect swi 

stnblieh. 

"^StL, 3. The Courtof Appeaia, cxreptTs 

cnfts otherwise provided for lit ihin ctaistiio- 

tution, shall have appellate juriadictiao odIt, 

whichEbollbe co-extensive with the etateiaBdn- 

loh rcsti'ictions and regnlatioaa, not repop- 

iiil to this constitution, as maj, tima ti™* to 

iin'j lie iirescribed by law." 

As lung as these fundaiaetita] prov ist Bot 

lull I'oiitinne to be anthoritatire, ^remoti 

< in Ivenmcky a Jndiciat tribunal with opptl- 

.te JTu-i -diction "co-extenaive with the Bute," 

id cu-urJinate with ibo legialRtiTe and exec- 

lUx ileijartmenta. And £is tribunal beiii{ 

ilablislici by the constitution, the legislatin 

_\a aeilbci sWiih It nor divest it of appellait 

jnHsdiction. The theoretic co-ordinacy d 

the urgauic representatives of ^ three fm- 

ns of nil political sovereignty, requires tlist 

. jiTdicial organ, of (he last resort, shall tr 

]i<MTiiauent and inviolable a* the conttiio- 

11 itieir. The great end of the constitaw" 

Kentucky, and of every good constitnlioa- 

r> [.rcscrilM! salutary limits to the inhereti 

xcr !>!' nnmerical Minorities. Wen the p^- 

ca\ oiimipotence of every sitch majcriii 

either reotonsble or safe, no conititntintsj 
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limitations on legislative will would be neces- 
sary or proper. Bat the whole tenor of the Ken- 
tucky constitution implies that liberty, justice 
and security, (the endsof all just government,) 
require many such fundamcntat restrictions: 
And not only to prescribe such as were 
deemed proper, but more especially to secure 
their efficacy, was the ultimate object of the 
people in adopting a constitution: And, to as- 
sure the integrity and practical supremacy of 
these restrictions, they determined that, as long 
as their constitution should last, there should 
be a tribunal, the judges of which should be 
entitled to hold their offices as long as the tri- 
bunal itself should exist and they should be- 
have well and continue competent, in the judg- 
ment of as many as one- third of each branch of 
the legislature on an address, or of one-third 
of the Senate on an impeachment: And, to 
prevent evasion, they have provided that, 
whilst an incumbent judge of the Appellate 
Court may be removed from his office by a 
concnrrent vote of two-thirds, neither the ap- 
pellate tribunal, nor the office itself, shall' be 
subject to legislative abolition. 

There is a radical difference in the stability 
of the supreme and inferior courts. The first 
is constitutional — the last are only statutory. 
As the constitution itself establishes the Court 
of Appeals, this tribunal can be abolished by 
a change of the constitution alone. It would 
be certainly incompatible with the genius of 
the constitution to abolish the circuit courts, 
merely to get clear, of the incumbent judges: 
Yet, as the power to abolish exists, the motive 
of the abolition cannot judicially affect the 
ralidity of the act. And, as the organization 
of inferior courts is deferred, by the constitu- 
tion, to legislative experience and discretion; 
and as, moreover, a new system of such courts 
may often be use^lly substituted for one found 
to be ineligible, the legislature ought not to 
be restrained from certain amelioration, by a 
fear of shaking the stability of the judiciary. 
The constitutional inviolability of the Court of 
Appeals, which may rectify the errors of the 
inferior tribunals, may sufficiently assure judi- 
cial independence and rectitude. 

The fundamental immutability of the Court 
of Appeals, and the value of the durable ten- 
ure by which the judges hold their offices, have 
been impressively illustrated in the history and 
refults of ''the relief system," and resulting 
"old and new court,'* which agitated Kentucky 
almost to convulsion for several years — the 
most pregnant and memorable in the annals 
of the State. That system of legislative 
"relief," as it was miscalled, was initiated in 
1817-18, by retrospective prolongations of re- 
plevins of judgments and decrees — and it was 
matured, in 1820, by the establishment of the 
Bank of the Conmionwealth, without either 
capital or the guaranty of state credit, and by 
subsidiary enactments extending replevins to 
two yean in all cases in which the creditor 
should fall to endorse on his execution his con- 



sent to take, at its nominal value, local bank 
paper greatly depreciated. The object of the 
legislature, in establishing such a bank, and 
in enacting such co-operadve statutes as those 
just alluded to, was to enable debtors to pay . 
tlieir debts in much less than their value, bT ' 
virtually compelling creditors to accept much 
less, or incur hazards of indefinite and vexa- 
tious delays. 

The constitutionality of the Bank of the 
Commonwealth, though generally doubted, 
was suftained by many judicial recognitions bj ^ 
the Court of Appeals of Kentucky, and finally 
by an express decision in which the then judges 
(Robertson, Chief-Justice, and Underwood 
and Nicholas, Judges) without expressing their 
own opinions, deferred to those incidental re- 
cognitions by their predecessors, and also to 
the opinion of the Supreme Court of the Uni- 
ted States, in the case of Craig vs. Missouri^ 
in which that court defined a "bill of credit," 
prohibited by tlie national constitution, to be |l 
bill issued, as currency, by a State and on the 
credit of the State. The notes of the Bank 
of the Commonwealth, though issued by and in 
the name of the State of Kentucky, were not 
issued on the credit of the State, but expressly 
on the exclusive credit of a nominal capital 
dedicated by the charter — and this known foet 
produced the rapid depreciation of those notei; 
and, consequently, the same Supreme Court 
of the United States, affirmed the said decision 
of the Appellate Court of Kentucky, as it wai 
compelled to do by its own authority, in Craig 
vs. Missouri, unless it had overruled so mu(£ 
of that decision as declared that it was an in- 
dispensable characteristic of a prohibited "bill 
of credit," that it should be issued on the 
credit of the State. There is much reason for 
doubting the correctness of these decisions 
by the national judiciary — and, if they be main- 
tained, there is good cause for apprehending 
that the beneficent policy of the interdiction of 
State bills of credit may bei«entirely frustrated, 
and the constitutional prohibition altogether 
paralyzed or eluded. 

When the validity of the statutes retrospect^ 
ively extending replevins was brought before 
the Court of Appeals, the three judges then 
constituting that court, (Messrs. Boyle, chief 
justice, and Owsley and Mills, judges,) de- 
livered separate opinions, all concurring in the 
conclusion that those statutes, so fiur as they 
retro-acted on contracts depending for their ef- 
fect on the law of Kentucky, were inconsistent 
with that clause in the federal constitution, 
which prohibits the legislatures of the ierertl 
states in the union from passing any act "im- 
pairing the obligation of contracts," and also, 
of course, with the similar provision in the 
constitution of Kentucky, inhibiting any inch 
enactment by the legislature of this State. A 
more grave and eventful question could not 
have been presented to the court of umpirage. 
It subjected to a severe, but decisive ordeiL 
the personal integrity, ftrmneifindinlellig«i^ 
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of the judges, and the value of that degree of 
judicial independence and stability contempla- 
ted by the constitution. The question involved 
w&s new and vexed; and a majority of tlie 
people of the State had approved, and "were, 
• a as they steemed to tliink, vitally interested in 
maintaining their constitutional power to enact 
such remedial statutes. 

UndeK this accumulated burthen of responsi- 
bility, however, the court, being of the opinion 
that the acts impaired the obligation of con- 
tracts made in Kentucky antedecedently to 
•their date, honestly and firrply so decided, 
without hesitation or dissent. The court ar- 
gued, Ist. That every valid contract had two 
kinds of obligation — the one moral, the other 
legal or civil; that the fundamental interdicts 
applied to the legal obligation only, because, 
as moral obligations are as iimnutable as the 
laws of Grod, and depend on the consciences 
of men, and therefore cannot be impaired by 
human legislation or power, consequently, it 
would be ridiculously absurd to suppose that 
the constitution intended to interdict that 
which, without any interdiction, could not be 
done. 2nd. That as moral obligation results 
from the sanctions of natural law, so civil ob- 
ligation arises from the sanctions of human law; 
t£it, wherever the laws of society will not Up- 
hold nor enforce a contract, that contract pos- 
sesses no civil obligation, which, whether moral 
or civil, is the chain, tie, or ligature which binds, 
coerces, persuades, or obliges the obligor; that 
all civil obligation, therefore, springs from and 
is regulated by the punitory or remedial power 
of human law; that the destruction or with- 
drawal of all such power, must annihilate all 
merely civil obligation; that, consequently, 
that which impairs sueh power must, to tlie 
same extent, impair such obligation; and, that, 
whatever renders the remedial agency of the 
law less certain, effectual, or valuable, impairs 
it; and, also, necessarily impairs, therefore, 
the obligation which it creates. 3d. That 
the civil obligation of a contract depends on 
the law of the place when and where it is 
made; and that any subsequent legislation that 
essentially impairs the legal remedy for main- 
taining or enforcing that contract, must con- 
sequently, so far, impair its legal obligation. 
4th. That, if a retro-active extension of re- 
plevin from three months to two years would 
not impair the obligation of a contract made 
under the* shorter replevin law, the like pro- 
longation to one hundred years would not im- 
pair the obligation; and, if this would not, the 
abrogation of all legal remedy could not 5th. 
That it is impossible that legislation can de- 
stroy or impair the legal obligation of contracts, 
otherwise thsm by operating on the legal rem- 
edies for enforcing them; and, that consequent- 
ly, any legislafion retro-actively and essen- 
tially deteriorating legal remedy, as certainly 
and essentially impairs the legal obligation of 
all contracts on which it so retro-acts; And, 
iMUji therefore, that tht retroipectiro ex- 



tension of replevin in Kentncky, was onoon- 
Ftitutional and void. 

Unanswerable and conclusive a« this mere 
skeleton of the court's ailment may be, yet 
the decision ^xcited a great outcry against the 
judges. Their authority to disregard a legis- 
lative act as unconstitutional waa, by manj, 
denied, and they were denounced as ^'usnrpen 
— tyrants — rkings." At the succeeding session 
of the legislature, in the fall of 1 823, a long, 
verbose, ai)d empty preamble and resolutions, 
for addressing them out of office, were repor- 
ted by John Rowan, to which the judges re- 
sponded fully and most effectually. But after 
an able and boisterous debate, the prcamblf 
and fcsolutions were adopted bj a msgority of 
less than two-thirds. The judges— deter- 
mined to stand or fall by the constitution — re- 
fused to abdicate. At Uie next session of the 
legislature, in 1 824, there then being a still 
larger majority against the judges and their 
decision — but not quite two-Uiirda— the domi- 
nant party, now becomo furious and reckless, 
passed an act, mis- entitled '^an act to roorganise 
the Court oi^ Appeals;" the object and effect 
of which, if sustained, were to abolish the "old*' 
constitutional <<court/' and substitute a ''new'* 
legislative "court." 

The "new court" (consisting of William T. 
Barry, chief-justice, and James Haggin, John 
Trimble, and Hezin H. DaTidge, judges,) took 
unauthorzied possession of the papers and re- 
cords in the office of the Court of AppeaU. 
appointed Francis P. Blair clerk, and attempt- 
ed to do business and decide some cansett 
their opinions on which, were published bT 
Thomas B. Monroe, in a small duo-deciaio 
volume, which has never been regarded or 
read as authority. The judges of the oonstitn- 
tional Court of Appeals were thus deprived, 
without their consent, of the means of dis- 
charging official duties properly; and, the peo- 
ple not knowing, whether the **old'* or th« 
"new court" was the constitutional tribuaa] 
of revision, some appealed to one, and some 
to the other. In this perplexing crisis of ju- 
dicial anarchy, the only autboritatiTe aibiier 
was the ultimate sovereijgn — the freemen of 
the State at the polls. To that final and oolr 
tribunal, therefore, both parties appealed; 
and no period, in the history of Kentucky, wsa 
ever more pregnant, or mari^d with more ex- 
citement or able and pervading diseassios, 
tlian that which immediately preceded the an- 
nual elections in the year 1825. The porten- 
tous agony resulted in the election, to the 
House of Representatives, of a decisive ma- 
jority in favor of the "old court,*' and against 
the constitutionality of the "new court." Bit 
only one-third of Uie senators haTing passed 
the ordeal of that election, a small "new couzt* 
minority still remained in the Senate; sad* 
disregarding the submission of the questioa to 
tlie votes of the people, that little mijonty 
refused to repeal the "reoiganixing act," or 
acknowlfdge tht exiitence of the "oldcoait" 
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This unexpected and periioos oontumacj, 
brought the antagonistic parties to the brink, 
of a bloody revolution. For months the Oom- 
monwealth was trembling on the crater of a 
heaving volcano. But the consideirato prudence 
of the "old court party" prevented an erup- 
tion, by forbearing to resort to force to restore 
to the '^old court," its papers and rccordsy 
which the minority guarded, in Blair's custody, 
by military means — and, also, by appealing, 
once more, to the constituent body, in a printed 
manifesto prepared by George Robertson, 
signed by the members constituting the ma- 
jority of the popular branch of the legislature, 
and exposing the incidents of the controversy 
and the conduct of the defeated party. The 
result of this last appeal was a majority in tht 
Senate, and an ^augmented majority in the 
House of Bepresetatives in favor of repealing 
as unconstitutional, the '^act to reorganize the 
Court of Appeals." That act was according- 
ly repealed in the session of 1826-7, by "an 
act to remove the unconstitutional obstructions 
which have been thrown in the way of the 
Court of Appeals," passed by both houses the 
30th December, 1826 — the Governor's objec- 
tions notwithstanding. The "new court" van- 
ished, and the "old court," redeemed and re- 
instated, proceeded, without further question 
or obstruction, in the discharge of its accus- 
tomed duties. 

As soon as a quietus had been given to this 
agitating controversy, John Boyle, who had 
adhered to the helm throughout the storm in 
hope of saving the constitution, resigned the 
chief-justiceship of Kentucky, and George M. 
Bibb, a distinguished champion of the "relief" 
and "new court" parties was, by a relief gov- 
ernor and Senate, appointed his successor. 
Owsley and Mills retained their seats on the 
appellate bench mitil the fall of 1828, when 
they also resigned, and, being re- nominated by 
Gov. Metcalfe, who had just succeeded Gov. 
Desha, they were rejected by a relief senate, 
and George Bobertson and Joseph B. Under- 
wood (both "anti-relief" and "old court") 
were appointed to succeed them. Then Bibb 
forthwitii resigned, and there being no chief- 
justice until near Uie close of 1829, these two 
judges constituted the court, and, during that 
year, declared null and void all the acts and 
decisiona of the "new court," and disposed of 
abont one thousand cases on the docket of the 
Conrt of Appeals. In December, 1829, 
Bobertson was appointed chief-justice, and 
thus, once more, "the old court" was complete, 
homogeneous and peaceful, and the most im- 
portant question that could engage the coun- 
cils or agitate the passions of a state, was set- 
tled finally, and settled right. 

This memorable contest between the con- 
stitution and the passions of a popular ma- 
jority — between the judicial and the legislative 
departments — proves the efficacy of Kentucky's 
constitntioiial stmetore, and illustrates the 
rtMon add the import«iiee ef that system of 



judicial independeuce which it guaranties. It 
demonstrates that, if the appelUte judges had 
been dependent on a bare majority of the 
, people or then: representatives, the constitution 
i would have been paralyzed, justice dethroned, 
and property subjected to rapine, by tumnltu* 
ous passions and numerical power. And its 
incidents and results not only commend to the 
gratitude of the living and unborn, the pro- 
scribed judges and the efficient compatriots 
who dedicated their time and talents for years 
to the rescue of the constitution, but also, im«> 
pressively illustrate the object end efficacy of* 
the fundamental limitations on the will of the 
majority — that is, the ultimate prevalence of 
reason over passion — of truth over error— 
which, in popular governments, is the sure 
offspring only of time and sober deliberation, 
which it is the object of constitutional checks 
to ensure. 

As first and now organized, the Court of 
Appeals consisted of direc judges, one of 
whom is commissioned the "Chief Justice of 
Kentucky." In the year 1801, the number was 
increased to four, and Thomas Todd (who had 
been clerk of that court, and in the year 1807 
was appointed a judge of the Supreme Court 
of the United States) was the first who was 
fourth judge. In the year 1813, the number 
was prospectively reduced to three; and, all 
the incumbents having immediately resigned, 
two of them (Boyle and Logan) were instantly 
re-commissioned, and Bobert Trimble, who 
was commissioned by Gov. Shelby, having 
declined to accept, Owsley, who had been one 
of the four judges who had resigned, was after- 
wards also re-commissioned; and ever sinee 
that time, the court has consisted of three 
judges only. 

All the judges have received equal salaries. 
At first the salary of each judge was $666,66. 
In the year 1806, itwas raised to $1000; in the 
year 1815, to$l500; in the year 1837, to $2000; 
and in the year 1843, it was reduced to $1500. 
During the prevalence of the paper of the Bank 
of the Commonwealth, the salaries were paid 
in that currency, which was so much depre- 
ciated as, for some time, to reduce the value of 
each salary to about 750. 

The following is a chronological catalogue 
of the names of all who have oeen judges of 
the Appellate Conrt of Kentucky: 
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Harry Innis, commissioned 

George Muter, 

Thomas Todd, 

Felix Grundy, 

Ninian Edwaids. 

Geo. M. Bibb, 

John Boyle, 

Geo. M. Bibb,* 

Geo. Bobertson, 

£. M. Swing) 

Thos. A. Marshall, " 

^BesigiMd Dee. %^ 
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June 18, 
Dec. 7, 
Dec. 13, 
April 11, 
Jan. 5, 
May 30, 
M'eh SO, 
Jan. 5, 
Dec. 16, 
April 7, 
Jane 1, 



1792. 
1792. 
1806. 
1807. 
1808. 
1809. 
1810. 
1827. 
1829. 
1648. 
18i7. 
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Benj. Sebastian, oomnuBsioned June 28,1792. 
. Caleb Wallace, " June 28, 1792. 

Thomac Todd, *' Bee. 19, 1801. 

Felix Gnmdj, '* Dec 10, 1806. 

- Ninian Edwards, '* Dec. 18, 1808. 

Robert Trimble, *' April 19) 1807. 

William Logan,* *< Jan. 11,1808. 

Qeo. M. Bibb, *< Jan. 31, 1808. 

John Boyle, '* April 1, 1809. 

William Logan, <' Jan. 20, 1810. 

James Clark, << March 29, 1 8 1 0. 

' William Owsley, <' April 8, 1810. 

John Bowan, ** Jan. 14, 1819. 

Benjamin Milla, '* Feb. 16, 1820. 

Qeo. Robertson, *' Dec. 24, 1828. 

Jos. R. Underwood, *^ Dec 24, 1828. 

Richard A Buckner, <' Dec 21, 1829. 

Samuel 8. Nicholas, « Dec 23, 1831. 

Bphriam M. Ewing, " March 5,1835. 

Thos. A. Marshal], '< March 18, 1835. 

Daniel Bredc, << April 7, 1843. 

James Simpson, *' June 7, 1847. 

^Resigned January 30, 1808. 

Of the chief-justices. Muter, Boyle, and 
Robertson were in commission, collectiyely, 
about 41 year»^Muter for about 1 1 , Boyle 16, 
and Robertson nearly 14 years; and of all the 
justices of the court, Logan, Milli , and Ows- 
ley held their stations longest. 

In the year 1803, Muter, very poor and 
rather superannuated, was induced to resign by 
the promise of an annuity of $300, which, 
being guarantied by an act of the legislature in 
good fidth, was complained of as an odious 
and unconstitutional "prorision," and was 
taken away by a repealinf act of the next 
year. 

Under the first constitution of 1792, the ap- 
pellate judges were required to state in their 
opinions such facts and authorities as should 
be necessary ta expose the principle of each 
decision. But no mode of reporting the de- 
cision was prorided by legislatiye enactment 
until 1815, when the gOTcmor was authorised 
to appoint a reporter. Preriously to that time, 
James Hughes, an eminent ''land lawyer,'' 
had, at his own expense, published a volume 
of the decisions of the old District Court of Ken- 
tucky, rendered in suits for land — commencing 
in 1785 and ending in 1801; Achilles Sneed, 
clerk of the Court of Appeals, had, in 1805, un- 
der the authority of that court, published a small 
▼olume of miscellaneous opinions, copied from 
the court's order book; and Martin D. Hardin, 
a distinguished lawyer, had, in 1810, published 
a Tolume of the decisions from 1805 to 1808, 
at the instance of the court in execution of a leg- 
islatiTe injunction of 1807, requiring the judges 
to select a reporter. Geo. M. Bibb was the first 
reporter appointed by the Goyemor. His re- 
ports, in four volumes, include opinions from 
1808 to 1817. Alexander K. Marshall, Wm. 
Littell, Thomas B. Monroe, John J. Marshall, 
James G. Daoay and Benj. Monroe were, suc- 
cessively, ap|v»kited, aad reporteil afterwards. 



The reports of the first, are in duree volumes 
-^-of the second, in six-H>f the third, in seven 
— of the fourth, in seven-M)f the fifth, in nine 
— and the last, who is yet the reporter, has 
published teven volumes. Consequently, 
there are now forty-six volumes of the repor- 
ted decisions of the Court of Appeals of Kea- 
tucky. Of these reports, Hardin's, Bibb's, 
and Dana's are most accurate — ^Littell'i 
Thomas B. Monroe's and Bea. Monroe's next 
Those of both the Marshall's are signally in- 
correct and deficient in execution. Dana's 
in execution and in the character of the cases, 
are generally deemed the best. Of the de- 
cisions in Dana, it has been reported of Judge 
Story that he sud (hey were the best in the 
Union — and of Chancellor Kent, that he knew 
no state decisions superior to them. And that 
eminent jurist, in the ls»t edition of his Com- 
mentaries, has niside frequent reference to 
opinions of chief-justice Robertson, and has 
commended them in flattering terms. 

The comprehensive jurisdiction of the court 
imposes upon it duties peculiarly onerous. An 
act of the Assembly of 1796, eonfers on thia 
Appellate Court jurisdiction of appeals or writs 
of error, "in cases in which the inferior coom 
have jurisdiction." A writ of error may be 
issued to reverse a judgment or decree for 
one cent; but, by an act of 1 796, no i4>pesl 
can be prosecuted to reverse a judgment or 
decree, unless it relate to a franchise or free- 
hold, or (if it do not) unless the amount of it, 
''exclusive of costs," be at leat $100. But in 
cases of decretal divorces, and in fines for riots 
and routs, the legislature has denied to the 
court any revising jurisdiction. Still, although 
it hsMUO original jurisdiction eipcepting only 
in the trial of cieriu, and although it has no 
criminal jurisdiction in any ease of felony, the 
Kwpnge number of its annual decisions has, for 
many yesurs, been about five hundred. Ths 
eoust is required to hold two terms in each 
year!-H>ne commencing the firai Monday in 
May, the other the first Monday in September, 
and no term is allowed to be leas than forty- 
eight juridical days. By a rule of court, sot 
party may appear either by himself or his 
counsel, and in person or by brief. And s 
majority of the cases are decided without oral 
argument. 

A statute of 1816 enacted, that ^<all reports 
of cases decided in England since the -Ith of 
July, 1 776, should not be read in court or cited 
by the court." The object of this strange en- 
actment was to interdict the use of any British 
decimon since the declaration of American In- 
dependence. The statute, however, iitersllj 
imports, not that no sueh decision shall be 
read, but that "all" shall not be. And this 
self-destructive phraseology harmonises with 
the purpose of the act — that is, to smother the 
light of science and stop the growth of juris- 
prudence. But for many years, the Court of 
Appeals inflexibly enforced the ststnte — not is 
Hs letttr, but in its aim. In thf reports, hctw- 
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eyer, of J. J. Minhmll, and Daiia» and Bea. 
Monroe, copioui refeieneef are made (withoat 
regard to thii interdict) to poft-rerolntionary 
cates and treatisei in England, and now that 
statute may be considered dead. 

The Appellate court of Kentucky has gen- 
erally been able, an4 always firm, pure, and 
fkithfal. It has been illustrated by some 
names that would adorn any bench of justice or 
age of jurisprudence. And it mighthare bteii. 



oftener filled by such jurists, had not a suicidat 
parsimony withheld from the judges an ade- 
quate compeniation for the talents, learning, 
labor and responsibility which the best ia- 
teresta of the commonwealth demand for the 
judidal service, in a court appointed to guaid 
the rights and the liberties of the people, and 
to settle conclusirely tho laws of the common- 
wealth. 
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Addreu delivered by Mr. Robertson in the Chapel 
of Morrison College^ on the 22nd 0/ February, 
1852, at the request of the ptwils of the Law 
Department of Transylvania University. 
Kentucky could not, this day, perform a 
senrice more grateful or more uiseful than to 
commemorate, in a becoming manner, the 
doable annirersary of the birth of the noblest 
of illustrious Americans, and of a battle which 
shed a bright halo of glory around the column 
of her own fame. The advent on earth of that 
wonderful man may be as eventful to the 
temporal, as that of the crucified Messiah will 
be to the eternal welfare of mankind. And, 
in the magic fight of Buenna Vista, Kentuck- 
ians stood, Kentuckian-likc, side by side with 
gallant sons of other States, and, as a forlorn 
hope, against mighty odds, gl6riously tri- 
umphed on that bloody and hard-fought field. 
We should honor the survivors of that devo- 
ted band and never cease to cherish the mem- 
ories of those who, sealing with their blood 
their own and their country's glor}*, fell, to 
rise no more until the judgment day. 

But the times make it more appropriate to 
this occasion to consider the life of the bene- 
factor bom than the history of that great victory 
won. 

A good man lives, not for the present chiefly, 
but for the future — ^not for himself only, but 
also for his country and liis race. Such a 
man, pre-eminently, was Gsoroe Washixo- 
TON. His was a model life. FuIl-orbcd and 
spotless, its light may be as beniftcent to the 
moral, as that of a cloudless sun is to the 
physical world. It was his lot to be bom, to 
live, and to die in a country and at a time 
signally interesting and eventful to mankind 
— a country which seems to have been re- 
served by Providence as the fittest theatre of 
moral development and social progress — and a 
transition period when the condition of the 
old world supplied the fmitful seeds of civil 
and religious liberty for transplantation, 
growth, and fructification, on the virgin soil 
and congenial clime of the new. And, on that 
arena, and at that crisis, it was his fortune so 
to act his part in the momentous drama of his 
day as to embalm his name in the human 
heart as long as it shall beat with a virtuous 
or grateful emotion. Washington dead is, to 
the present and the future, wortli even more 
than Washington living. Though one hun- 
dred and twenty years have elapsed from his 
birth and more than half a century from his 
death, his virtues are more jfhigrant and his 
name more hallowed now, than when he left 



the troubled scenes of earth, daoh, always, is 
the slow-ripening fruit of rare merit — the pos- 
thumous destiny of Grod-like deed«. 

Unheeded while he lived, Socrates, wa» 
doomed to the hemlock for teaching the enno- 
bling doctrines of Gknl's unity, and man's im- 
mortality, in defiance of the polytheiam and 
carnality of an idolatrous generation. Galli- 
leo was a martyr to bis premature intimation of 
the fact, then deemed by the Hierarchy contra- 
ry to the Bible, that the earth revolTes around 
the sun. Copernicus was dead long before ki» 
theory of the solar system was acknowledged. 
Bacon tasted none of the fruits of his nonm 
organumy and died in disgrace .before his in- 
ductive philosophy obtained useful eirculatioo. 
Columbus fell a victim of persecution without 
even the consolation of a prophetic glimpse of 
the glorious destiny of the American world er of 
his own deathless renown as its discoverer and 
thefirnt Pioneer of its civilization. And Wash- 
ugton, too — though more fortunate in his life, 
and more honored at his death — had, w^hile be 
lived, to encounter, like all human bencfaetoni. 
envy, calumny, and blind party spirit; and took 
leave of his coimtiy, unconscious that, in lew 
than half a century, it would be the most happj 
and hopeful under the sky, or that his own 
statue would be the central figure in the pan- 
theon of men. But, though the declining sun 
of his earthly pilgrimage was partially ob- 
scured by envious clouds, the serener star 
of his fame, rising higher and higher, 
and gro^ring in its accent larger and more 
effulgent, has now reached its meridian 
and beams with a matchless ray in the centre 
of a constellation that will never fade awav. 

The light that pours from that rcliilgent orh 
— unlike the lurid glare of Mars, or the meteor 
blaze of the victorious chieftain, or the decep- 
tive phosphorescence of the demagogue — i* 
chaste and parental like that of resul fire 
gleaming on the altar of virgin purity; and 
will ever safely guide the virtuous citizen sod 
statesman in the pathway of private, as vrell 
as of public life. This distinguished destinj 
was the ofifspring — not of furtnne, nor of war. 
nor of what men call genius, but of right prin- 
ciples and unceasing allegiance to them — of 
constant devotion to duty in all the walks d' 
life, and of an unreserved dedication of head 
and heart to virtue, to country, and to God. 

As a man, Washington was modest, self* 
.denying and upright — as a citixen, be wtf 
just, prudent, and patriotic — as a commander of 
armies, he was cautions, skilfal, and tim^^ 
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a ciril magistrate, he was wise, eonscientioas 
and self-sacrificing — exhibiting in all his life, 
public and prirate, in peace and in war, in 
Church and in State, rirtues and graces rarely, 
if erer, combined in any other human charac- 
ter, and worthy of imitation by all men in all 
conditions and in all times. He seems to hare 
been bom for his country, and his age; and the 
country and the age seem to hare been pre-* 
pared by Proridence for just such a man. With- 
out his aid our country's independence might 
not hare been achieved or blessed — without his 
counsels the Constitution of the United States 
might not, and probably would not, have been 
adopted — and without his gurdian care and 
the magic influence of his name that hopeful 
offspring of ^'the times that tried men's souls," 
might and almost certainly would, hare been 
strangled in the cradle of its existence. 

His administration of theExecutiye Depart- 
ment during the first eight years after the in- 
auguration of the General Government was an 
admirable illustration of the beau-ideal of a 
constitutional President. He carefully studied 
his duty and sinceiely endeavored to discharge 
it for the public good alone. No personal or 

Sarty consideration controlled his official con- 
uct. In appointing to important office he 
consulted superior fitness only — deturdigniori, 
was his maxim; and disregarding the importu- 
nities of vulgar suppliants for place, and giv- 
ing but little heed to subscription papers or 
other procured documents of recommendation, 
he always selected those he deemed best Qual- 
ified for the stations to which he called tnem. 
He considered his patronage as a sacred trust 
confided to him, and to be exercised by him, 
not for his own gratification, but for his coun- 
try's welfare; and he never presumed to per- 
vert it from its constitutional design or stooped 
to prostitute it to any selfish purpose or am- 
bitious aim. By his stoical firmness and com- 
prehensive patriotism he illustrated the true 
principles of the National Constitution, nour- 
ished and saved it in its perilous youth, raised 
it to robust manhood, and, by his non-inter- 
vention heroism in 1793, rescued his cotmtry 
from the vortex of the French Bovolution, and 
set • his seal to the only safe international 
policy of Republics. 

But, though, in his moral and intellectual 
character, he combined the cardinal elements 
of a good and great man — though his life hap- 
pily exemplified the personal and civic virtues 
crowned with the graces of a pure religion — 
though, as commander-in-chief of our Revolu- 
tionary Army, his Fabian prudence and extraor- 
dinary self devotion earned for him a diadem of 
honor eclipsing any that ever sparkled on the 
head of an Alexander or a Napoleon, and though 
tha unanimous voice of his countrymen spon- 
taneously called him to the first of civil sta- 
tions — yet all these titles to grateful remem- 
brance, rare and distinguished as they were, 
would not consecrate, as it is consecrated, his 
birth-day to religious observance and patriotic 
46 



commemoration. It was his presiding influence 
in laying the foundations of our Union; his agen- 
cy in consolidating its peerless superstmctora 
— and, above all, the -wisdom and benevolence 
of his Farewell Address, which have contrib- 
uted most to chrystalize his fame and to en- 
twine around it an amaranthine wreath of 
chaste and sun-light glory. 

To contemplate such a character and review 
the life of such a man must be cheering and 
eminently useful. For that patriotic purpose 
chiefly, we have all come here to-day. We 
have not come to indulge in idle praises of the 
Father of his Country; his memory needs not 
our eulogy. Our purpose is nobler and more 
substantial far; it is to learn his principles and 
pledge our allegiance to them — to recite his 
counsels and resolve to follow them. And if ev- 
ery citizen of the United States would do this 
in the proper spirit and faithfully profit by it 
as he ought, this Union would be impregnable 
— Justice would be sure — Liberty would be 
safe — Virtue would be encouraged — Talents 
would be rewarded — our Country would be 
peaceful, happy, and truly great — and ^ur in- 
stitutions would soon be rightly understood 
and commended to all civilized nations. 

At a crisis so pregnant and novel as the 
present, the occasion of our assembling could 
not be more appropriately or usefully improved 
than by considering our organic institutions, 
and the precepts of him who was their chief 
architect. But time will circumscribe our 
present contemplations to a very general no- 
tice of the Constitution of the United States 
as it came from the hands, and was illustrated 
by the admininistration and the farewell ad- 
dress of Washington. 

The people of the thirteen North American 
Colonies, long trained to actual freedom and 
social equality, felt it to be their duty to resist 
the pretension of England to govern them ^'in 
all cases whatsoever," without allowing them 
the benefit of representation in the British 
Parliament; and, for concerting united oppo- 
sition, they constituted the first ''Continental 
Congress," which met in Philadelphia, Sept. 
5th, 1774, with unlimited discretion to take 
care of ''the common welfare;" and the con- 
stituent political bodies. then, for the first time, 
assumed the title of ''the United States." 
That initial union, without any formal compact, 
was not only voluntary as to its power and du- 
ration, but purely federal. During the revo- 
lutionary war, which soon succeeded, "articles 
of confederation" were adopted by the States, 
each for itself, in its political capacity, and 
each, by express stipulation, retaining absolute 
sovereignty. That league of independent 
sovereigns, with no common timpire and with- 
out any other Government than the separate 
Governments of the States, each acting for 
itself alone, left the Union dependent on the 
will of each local sovereignty without any in- 
herent power or principle of life. The com- 
mon council was merely advisory. Its sphere 
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Ot ftitthori^ KM qidM cirnmacribed, ukd con- 
fined to whftt wu "Axpreuly delegated." It 
bed no power to uphold even that. lu acts 
wen addreised to States, and iu no leme to 
penom; and wore, of course, not law*, but 
Tecommendstiocs merely, which might be ob- 
lerred or disregarded at the pleasure of all or 
any of the confederate States. That con- 
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which tlic ri|;lit 
people and the sclt'-suetaiDlng power 
jbrce them agamst ever; citizen, aie iadispen- 

Wise and conserratiTe men soon aaw that 
the mainteDtDce of TJniun and of the Ubertiea 
which could noE be aiiured wilhont it would 
nqnire a radical re -or^aniiatiDn — mbftitnting 
« onion of the people for that of States— a 
Government foia leagne — a National GoTem- 
nent for a confederato compact between inde- 
pendent sOTereignties oncontrollable bj anj 
poUtJcal power above them. Washington 
orged the absolute necessity of some snch 
change in the principle of the Umon, and 
manj of his compatriots Goaemred with him. 
At early as 1781, Polatiah Wobsler, in an | 
able pamphlet, demonstrated the tnaufflciency i 
of ^e articles of confederation, and snggested, 
ft Continental ConTention for improving the 
initmmeot of Union. Jn IT8S, Alexander 
Hamilton niged the lame thing, wiili objects 
Iftthermore explitnt. In ITS*, Noah Webster, 
in one of his miBcellaneons publications, prO' 
poted the adoption of "a new system of goT- 
enment, which should act, not on the States, 
bnt directly on individnals, uid vest in Con- 
0ess full power to carry it« laws into effect" 
DO far aa we know, this was the first proposi- 
tion for a supreme national goTcmment — a 
constitalioD of national soveceignty instead of 
a league amoog sovereigns. But often after- 
wards many illastrious citiiens urged the same 
thing. In April 1T8T, Jomca Madison, in a 
letter to Bdmond Randolph said: "I hold it for 
> fnndamental point that an individual inde- 
pendence of the States is utterly irreconcilable 
with tiie Idea of an aggregate sovereignty. I 
Hunk, at the same time, that a coosolidatios 
of the States into one simple republic is not 
leM attainable than it would be inexpedient. 
Irct it be tried then whether an; middle ground 
can be taken which will at once snpport a due 
■Dpremacy of the national authority, and leave 
in force the local authorities, so far as they can 
be snbordinaCely useful. Let the National Gov- 
ernment be armed with positive and complete 
ABthority in all coses where uniform measures 
■re necessary, as in trade, &c. &c." This 
was, probably, the first recorded proposal of a 
Conetitntion of a General GoTcmment, na- 
tional and supreme ai to all natianul interests, 
and federal also with local supremacy in the 
Btates to the extent of concerns exclusively 
Ubctint each State oeperatelr aiul alone. 



Tliat tlie constitution, at adopted, ealabliah- 
ed a General OoremmeDt, Bupreme in ila an- 
tb ority and national in ita operation w the 
people of the United Statei, may be demon. 
•.Linted by a coDsideralion of the avowed ob- 
ircts of lU adoption, of the hieiorj of its 
ta'.iticBlion in cech Stale, of iu proviEioiu, 
aiiJ of its prsciiccil operation exer aioce it 
wns announced a* "the supreme law of the 
lar.J." Snch a Goveraioent could not be 
i."5tfll)lished without delegating to it portiooi 
of ihe independent sovereignly of the States 
tw previously confederated. The people d 
Uir^ States atone had the antborit; to make 
tiiat transfer, and thus modify and aubordisut 
their State sovereignty. Acd they did it— 
t}iuta of each State for themaalrea—juet a 
thtyeitablisbfd their local Goremment. Thf 
ptople of every Sute in the Union ara indi- 
vtaually parties to the constitutioD. Itbiad' 
oacL and all— is addretaed to each and all— 
aijJ iaalawovereach and all of them. TIh 
preeminent objection urged in each State Cob- 
voiiiioE against the adoption of it wa« thatii 
tuustnicted a National OoTeraineiit which 
ivould operate lupramely over cTerr pen™ 
ivuiiiu the limits of ihe Union, " iy thing 
iiL ,iiiy State Constitution to tho contrarr act- 
«i(l,itanding." And that objection waaiM. 
ziiDl by a denial of Ihe allegation, but by ir- 
jiiisnts to prove that Such a Ooremmeatwas 
Unpensably neceeaan' for the Union of the 
att», the security of the people, and the 
aiiilenance of national honor abroad and of 
;ni:o And justice at home. 

^olitical constitution is organic law. Til 
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diflerence between a human and poh- 
constitnUon U. that tLe firat 'oriamiei 
constitutes animal life, and the liwor 



, , ,1 ,-—-,-— political BoTereigTitv. 

bacli therefore, is for the same reason called 
a ciJDBUtatioQ, and is necesaarily Bopreoie, 
ritiulamenlal and mTiolabla. Such cobm- 
qucDtJy must be the trne chuaetcrof the "con- 
Milutiou of the United 8tat«— so labelled 
(III its fl-ont. It also eonstrncta a ceoipleir 
iiitithineiy of National Ooremment and 5^ 
oratoly organties Hational power. It was in- 
(onded. therefore, to be law, fundamental aod 
paramount: and to remove all donbt the pe^ 
pK.. when they adopted it, etar^^yped oo^ 
rac that it"ahaUbethe»npromeIiwofiii 
' '.u *'■"''! * 1" it >^ Uwaya operated 
iijjc« the first inauguraUon of TatlunglcD: 
nud as such a law it irill nj-mi^ >..... ._ ._.. 



d as such a law it will coutjnue U, «un, 
l»ng as the Union shall last or the pria 
s of Washington shaU be p;nerallv i 



The people, in adopting it. ezpre^yfui 
rendered many of the bigheat aitribaiei ol 

SiQie sovereignty — such aa the power to e«ii 
moiiay, declare war, i^gulatecuDineree.estil 
hsi. post offices, impair the obligation of (»■ 
Lraols, pass cr;ioil/ac(o acU, emit bills « 
ci-i'dit, ito. ; and del^ated the moat useful <J 
Ibphe and other powers to the general Oorem 
m^.iu. The Union conld not be pr«erved wilt 
111] t a national goTenment rntad witk npitw 



ABBBESS ON THE Sdnd FEBBUARY, 185S. 



powers co-extensiTe with all the interests and 
objects common to the people of the United 
States as one presidinjr nation, for ail interna- 
tional purposes abroad, and for such at home 
as concern domestic peace, harmonj and jus- 
tice: — as to all those ends, all the people of all 
the States are but one and the same family — 
all should be represented, and the Toice of a 
majority, consistent with the charter of asso- 
ciation, should prevail over that of a minority 
-^the interest of the whc^e must be preferred 
to that of a fraction — the whole must goveru 
each and every part. 

Ko other theory can be consistent with the 
Declaration of Independence, the representa- 
tive principle, or the self -preserving power of 
the Union. No State, which does not desire to 
destroy the Union, should arrogate or wish to 
exercise exclusive power over the rights or in- 
terests of the people of other States — common 
interests should oe regulated and controlled 
by common councils — and all such interests 
as belong to the people of a single State 
should be regulated oy that State alone. 

Such was the purpose and such is the true 
theory of the constitution. It delegates all 
national power to the (General Government, 
and leaves all local power with the individ- 
ual States — ^which, for national ends, consti- 
tulb but one nation, and, for local purposes, 
a confedration of States, The powers grant- 
ed to the common government ore necessarily 
supreme and plenary, except so far as express- 
ly limited by the constitution. This may be 
illustrated oy the power to regulate foreign 
commerce. The States transferred to the 
Qeneral Government all their pre-existent 
power over that entire subject: and any at- 
tempt made by a State to interfere with it, in 
any way, would be an act of usurpation and 
consequently void. Congress must therefore 
have as much power over external commerce 
as each of the States had when politically In^ 
dependent, except so far the constitution re- 
quires uniformity of regulation. Each Inde- 
pendent State, before the adoption of the con- 
stitution, had as much authority over its for- 
eign commerce as any sovereign nation on 
earth could possess. Every independent sov- 
ereignty may regulate its commerce according 
to its own will, and so as to protect its own 
capital, encourage its own products, foster its 
own industry, and promote its own manufac- 
tures. This universal, conservative, and neces- 
sary power must, beyond doubt or question, 
have been delegated to the General Govern- 
ment by the people of the States, who severally 
possessed it until they surrendered it by adopt- 
ing the National Constitution, and retained to 
themselves no porUon of it. This, too, is 
'Washinetonian doctrine. One of the first 
acts of Congress to which he affixed his approv- 
ing signature recognised, on its face, this 
principle of protection. And if this be not 
constitutional, then, by adopting the constitu- 
tion of the Union, the people annihilated the 
power to protect themselves against the selfish 

oUcy and legislation oi foreign governments. 

ttt no 8An6 man cAn read the constitution dis- 
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passionately and deny that this vital power 
still exists among us as elsewhere, and that it 
belongs to our General Government, to which 
it has been confided by the people as a great 
trust for their own common welfare. 

The powers expi^essly granted by the con- 
stitution carry with them all appropriate 
means for effecting thetr-ends— excepting only 
so far as the constitution prescribes limitations 
on the means which might be employed. 
When not so limited any mean is constitu- 
tional which relates to the end of an express 
power, and will tend to effectuate it. When 
the people granted to the General Govemmenl 
an express power, they, by necessary implica- 
tion, granted the rieht to employ any means 
for fulfilling the end of that power which the 
charter itself does not withhold, and which 
they themselves might have employed for the 
same purpose had they not entrusted the 
power to other hands. Every mean adapted to 
the end of an express power is therefore con- 
stitutional, unless it be prohibited by the con- 
stitution, or be inconsistent with its genius or 
design. Any one of many various means 
may tend to the effectuation of an enress 
power — which of them shall be applied is a 
question of policy, not of power. Policy 
cnanees with the times, but, as long^ as tha 
constitution shall continue unaltered, every 
power which ever existed under it most con- 
tinue to exist. And, of the various means re- 
lating to the end of an express power, no one 
can he unconstitutional merely because an- 
other may be considered more expedient«-f«ir 
then power would depend on policy, and would 
be equally fiuctuatinp^ and always questionable, 
instead of being, as it must be, fixed a^d uni* 
form — and then, too, there would be no implied 
power to do any thing except that which is most 
expedient; and moreover, that might be conata- 
tutionid one day which was unconstitutional 
the day before, or might be so the day after. If 
the charter of the first National Banc approv- 
ed by Washington, was constitutional, the se- 
cond signed by Madison, was not unconstita- 
tional — nor, if the first was Unconstitutional, 
could the last be constitutional, even though 
the times might have made it more useful and 
expedient than the first. The only test of the 
validity of either of them was whether, as a 
fiscal a^ent, it operated as a means for effecting 
the ends of the express powers over the cur- 
rency, or over the safe keeping and transmis- 
sion of the public monies. If it did so ope- 
rate, it was constitutional, even though fome 
more popular means to the same ends might 
have been selected — and if it did not so ope- 
rate, it was unconstitutional, however accept- 
able or beneficial it may have been. Whetoer 
it was, altogether, the best mean, might ha;ya 
been doubted — but whether it was a mean 
adapted to any of the ends of express powen, 
none could consistently deny; and, therefore, 
if there was no implied power to organise and 
establish it, the same process of conatmetioii 
which would lead to that conclusion, mnat in- 
evitably result in the denial of all implied 
Lpowers. So Washington thoaght— «ia lor 
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OioaKbt alia the m<Mt of thoM who mftda Vhe I Thin fundamwitol trnth u boMtiMlT (jin- 
eornrituUoD of tho United SUles. 'bohspd t>j- tha motto bome »loft by tlw 

! Aii>ericn.u B^le on tbe itsr-spwigled banner 
Whatever the Geiierttl Govermnent hai the ,,( ^^ Vnion— "£ Pturilnu r.'iiii»i"-^one gor- 
rieht to do, it mnsthaTs the power to do; "Ddlj^jjjpp,Qu[(,f m^nj^oneheadoTeralL And 
vhatever it hu the power to ord»in, it must I ^j^^ importunce of mainl-' f '" g the Dnion ind 
bare the meaoB o( making elTcctual. ADd,jj||.jg e^jentiU righM and powen ii fordblT 
nnlau it hft*e Iba ulUmate authority to decide ■ ^ ^pressed bT the national motto of Kontnekj'i 
oniuown power, it lanotftGoveroment, but' ,„u„j„d „e atand— diTidsd w« 

a mere confederation. Without that power, i^j"',"^'"^"" *"" 

thera is no >oyereign power. That power does , ^^^^ ^^ ^^ ^^^^ principla of the Con- 
aziit Bomawbere .n this ^ "'"""^ -X'"^""!,^: ■ siitution frnmed by the Feder»I CraiTentioa o( 
long to the «X t^„! U ^^r^fthe .oLTi u 1 ^S^ <»"" 'hi=^ W«.hi»|Itoi> pi«id«L 

tv"t%°o±tC=tb:ihohrCy .^^-'--'r^r-iTtn^^'s'i^ 

rf it. parts, the latter must yield to the form- tl,o Cousiitation of tha United Stue* u a fon- 
^. wh^eh ;aa«o» to be a government whan- dan^omal Bud mpreme Woilg««aing aUth. 
%et it aBrrerders iU power to goTera in tha pcjplc «-!,„ are pattie. to it into one mdepmd- 
laat reaort. While, therefore, the SUtw hav» pnt nation, powMiing bat one nabODAl nand, 
raaarred all local Bovereignty, the General and vested with paramonnt ttuthonty over aU 
Qovernment muat have the right to decide aa IroBteras iDvolving the integrity of the Cnkn 
to ite owu powers in everr collision between i ctal^lished by it, or in which the citiiew of 
it and any State of the tfnion. Apprehend- 'ii„„e Si.iict than one may have a common ia- 
ing coUisioDB between the general and local [i.,,.r. Niir can there be a rational doubt 
govemmenta as totbeirreBpeclivepowers, and ,[i,i, ■i,,- i Government constituted by it, like 
wiiiely foresaeiug thattbatoftbeUnlon should c^^^,, i,i|;cr independent sovereignly, bu 
in all such cttflea. control, the people virtually ' ^l^^ iiuliiic*! power to uphold and enforce it 
so declared, and caretullj provided a tribunal a^^ording to the national will expressed bj in 
— representing all and responsible to alt fpi urgana a9 constitated for that purpose. 
floalaDdpeacefuldecisioD, and ojplicitly gave But this, a« well as any other OoTemmfai. 
to that august national forum appellate ju- 1,^^, tomclimes errand go beyond the sf^Kn 
risdiction over everv judicial eontroTersy in ' ,,:.,., ,i ,. , bv its charier— and theu its oucoa- 
in which the Federal Constitution shall ovei . ^^^^ ire void. But the gnatanlie) 

^.'"L°'"^__T''''_^,'5.?^J1?L1'^'*.T'!'* ' ' snch aberration are even strong<r 
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to uphold tha Union, mainfaiii ,, , I .^jgaring than (hose of any Stale b 

snH Biinmmarv rtf itji r.Jiflrt*r , * .. , ^ 



_je uniformity and supremacy of its charter, 
and rebuke sod prevent nullification br State 
Oourte. State Legislatures, or State Canvan. 



against usurpation by any of in 
lijcui auiiicrities; and the eonstitational reme- 
die.4 for relief are preciaety the Sftme at lltoae 
provided ai the only legal ones in erery well 
organized Govemmeut, 

Whenever the constiCnttoiiality of a le^ds- 
CivG act of a State is questioned, every citi- 
zen has a political right to oppoae it oa hii 
ciiil respossibilitias to the oSoial judgnieni nt 
iLc constitutional majority ezpresaed as pro- 
vided I); all the people of the State in tbeir 
organic law; bnt, whenever tluit jodgmeni 
shall have been authoritatively pronooiicei!, 
resistance isno longer legal, bat maybe trca- 

, (inn, mill, ii'snccessfiil, would berevolntionaij. 

States, can remain within i TIi'l4 "ill not be denied by any Americas 
the chartered limits of the Union withou: StAti'Einan, Why is it not equkllj tme is 
beingS[Lbject,aCalltimesaQdniiderallrircnm- refertiK'i' to the Oovammcnt of the UaioBi 
stances, to it) supreme authority as long asjiimuiit l>c, or there is no such GoTernnuDi; 
the chaurter shall remaiii unchanged. If nnlli- for it i* un axiomatic tmth that no nation caa 
fication or aeceision ahall ever succeed, the l)s surereign or Bzerdse the powers of Gov- 
General Government will, so far, if not alto- emmetit ualesa it hare the political right K 
gather, be upset — anactofrovolncioadestmct-ldeciilc nUimaiely on its own soTereigniy- 
ive of tha ritality of the Union, which is nm 1 Tint riKhi is given by the people to the Gev- 
merely a mechanical combination ofiodepend- 1 criiiiii.'iii rhej established by the Conatitatioa 



The charter of our Union also proscribes, m 
uneonititntional and revolniionarT, the new- 
bom heresy of "secession." The Union can 
be constitntionally dissolved, altered, or 
maimed only in the mode prescribed in its 
charter. Tbe citizena of the States, being all 
parties to it, and having declared in it that it 
ahall be the supreme law for each and all — 
every citiica owes to it, and to all its conttitu~ 
ted aathorities, a paramount allegiance — and 



It parts, bnt is rather a chemical and 
cohesion of homi^enaous elements of one en- 
lire political body, with different organs and 
diitinet members, all co-op«rating for the 
ition of the whole — which is equally 
J for tiie health of each constitnent 



. _.. _ States — and witfaout ii _ 

could be no practical Government of iht 
Uiuon — and the national ConatitntioQ woiH 
poisess no inherent vitality or power as a ft- 
preme law, for all and over all. 

"Hiat the constitntion is not a ItaoMt, bits 
iLAW— Hat it ef— -"---^ - " ' 
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Hot a confederation — and that the GoTemment 
it'institated is supreme within its sphere — 
was all conceded bj the oracle of a modem 
partj called nullifiers. But this concession 
was, itself, nullified or neutralised bj the sui- 
cidal assumption that each State Government 
is, as to the Greneral Grovemment, a ^^co-ordi- 
note'* sovereign; and has, therefore, a constitu- 
tioncU right to maintain, by force, its own de- 
cision against that of the United States on 
the Constitutionality of every act of the Grov- 
emment of all the people of all the States. 
This assumption is a virtual denial of the 
supremacy of the Constitution of the United 
States — for surely that cannot be a supreme 
law which those, who made it and for whom 
it was made, have not the exclusive right, 
finally, to interpret and enforce. And, conse- 
quently, if the Constitution of the United 
States be law, and if the Union can be main- 
tained by a common Grovemment, the people 
ot that Union, 9Ji the constituents of that Grov- 
emment, must necessarily have the right to 
uphold and enforce their own political author- 
ity, according to their own organic judgment, 
against the conflicting opinion of any minor 
portion of them — whoever and wherever they 
maybe. . 

When it is admitted, as it is and must be, 
that the Constitution established a Government 
whiehhas a right, within its prescribed sphere, 
to operate supremely — that is, above all other 
power, popular or political — over every citi- 
zen of every State — it is a palpaple sophism 
to say that any citizen or a majority of the 
citizens of a State have, nevertheless, Acongti- 
tutional right, in the last resort, to decide that 
the General Government had transcended its 
sphere — and thus to overrule an opposing de- 
cision by that Government itself, or by all the 
other citizens of the United States. Such a 
Constitution cannot be a supreme law — and 
would not establish a Goremment over all 
the people of the Union — ^but would, in effect, 
be only a league between sovereign States. 
It would be absurd to say that the Constitu- 
tion is supreme over all the people of all the 
States, and that yet a majority of the people 
of any one State, even the smallest, have a 
right to exercise, whenever they may choose to 
do so, supremacy over that supreme law. But 
this is the ludicrous position assumed by those 
who contend that each State possesses sover- 
eignty co-ordinate with tiiat of all the States 
united under one Supreme Government, 
adopted by the citizens of all for the protec- 
tion and control of every citizen of each and 
all. If the sovereignty of one State in the 
Union, and that of the Government of all the 
people of the Union are co-equal, then the 
conclusion is plain and inevitable that no pro- 
vision in the Constitution of the United States, 
nor any one law enacted by Congress, can be 
''the Supreme Law of the Land" — any pro- 
Tiiion in any State Constitution or State Law 
10 th« oontmy notwlthitftpding. 



The stumbling block of the party who 
claim co-ordinate supremacy for the individual 
States is the assumption that the Gkneral 
Government has, in a given case, gone beyond * 
its sphere and usurped State power. 

Admit that it has done so, and that, there- 
fore, its act is void. Still it is not a Govem- 
ment, and its Constitution cannot be the Su- 
preme Law if, instead of itself or its entire 
constituency, the peoplp of any one of the 
States have the right to decide for themselves, 
finally and authoritatively, that the act is un- 
constitutional. But suppose that the act is, 
in fact. Constitutional — then it is entitled to 
be the Supreme Law in every State in the 
Union. Yet it could not so operate, if any 
one of the States should, erroneously decide 
otherwise and thereby nullify the constitutional 
act— -even though that decision might confiict 
with that of the whole Union besides. The 
Constitution has not left the Union in any such 
helpless or hopeless condition. It has not 
only proclaimed its own supreikacy, but has 
provided means for upholding it against all 
local opposition. And these alone make, or 
could make it the Supreme Law. Assuch, 
Washington signed it — and as such his admin- 
istration made it effectual and illustrious. 
And all the people should remember this 
whenever they assemble to commemorate the 
birth of the greatest of the founders of their 
National Temple of Civil and Religious Lib^ 
erty. 

These essential principles of the AmericflU 
''Imperium in imperio,^* in the normal state ol 
our complex system, are conclusively settled 
by authority, consecrated by our history, and 
illustrated by the acts and the counsels of him 
whose memory we this day celebrate. 

Time will not allow us, on the present oc< 
casion^ to indulge in further contemplations 
on this copious and interesting theme. We 
have only looked at the vital principle of onr 
political organization. 

Such, then, in outline, is the political fabric 
reared under the auspices of Washington. — 
Preserve it as he left it, and all will be safe — 
safe to us, safe to our posterity, and as 
hopefiil, as safe to all mankind for ages to 
come. How to preserve and transmit it unim- 
paired, he has taught us in his patriarchal ad- 
dress to his countrymen. Without this last 
and crowning act, his work on earth would 
have been unfinished. But, true to his trust, 
aware of the proneness of all popular govern- 
ment to degeneracy and ruin, and anxious that 
ours, the best ever established, should have a 
fair trial, he fulfilled his mission by bequeath- 
ing to his country his oracular counself — and 
then, committing all that he had done to the 
virtue of the people, he left it and tiiem to 
live or perish under the protection of Provi- 
dence, the guidance of his own name, and the 
light of his principles and example. Tliat pa- 
ternal legaey is, to American politlcf, ▼hat 
^theDecidogttoif touuTenilmonJf. IliiM 
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tni« u B«Te1ation, though itnuy lack ii 
■piration. Ma/ it tm be &mlliar ia 

_ thoDghti and halloired in onr affection;. 

' decl»T«i tha natioasl origin and optratiou of 
the General GoTemment, the sapremacj of its 
anthoritj, and the coerciTaneaa of ita power— 
urgSB the coonlleas Talne of the XIniou it vms 
intended to cement — vama again*t the wmk- 
edneia of pro»cripti»e party spirit — the danger 
of local prejadiees, and tjie loicid*! follj of 
Mctionalinn — denonncea, aa treaaao, CTcry 
factiona iSbrt to diaaolre the Union, or resist, 
by force, the will of the nation endorsei^ hy 
Ae authority of the tribanal appointed hj all 
ai the final arbiter of th4 conatitntiopal rights 
of each and all — Tocommenda the faithful oh- 
•errancB of nentralitj in the local conretna of 
other natiooi — the cnltivation of p<iu.c and 
friendly interconrae with all aa equals, tlic 
protection of onr own indnatij, the pliysicul 
improvement of our own country, and the 
moral improTeroent of our own people — incul- 
catea the indispensable necessi^ of the prev- 
alence of the Christian priacipleand ipirit — of 
toleraace for difference of opinion or of faith 
in politics and religion — of a pore and mag- 
nanimona patriotism, and an habiln&l venera- 
tion for the fundamenlal law aa lh& paliadintn 
of our Union and liberty— and finally rebukes 
a ipirit of conqueat or of propagandif m as in- 
coniiitent with the genius and proper destiny 
of a model repnbUc— which shonld never, like 
Mabome t,propagateitsprinciplea by tlic sword, 
kttt shonld rather, like the great prototype of 
Christian Bepnblicani, commeod theoi K man- 
kind bj peocefiilly illnatrating their 'wii'dom 
and bentficence at home. 

The Washington doctrinea of the Constitn- 
tion and precepts of tbe Valedictorv Address 
eonstitnte the tme orthodox creed of Ameri- 
can pobdce. Brerj citizen, who approves and 
will aphold them, ia of the only party which 
can ever stand among ns on principles conacr- 
vative and immutable — and that is — ihf Wash- 

FersMisIpatiJee — factions parties— all poli- 
tieal parties — o^anited for the aggrandize- 
ment of men, or animated hj any oUicr desire 
than Uiat of promoting the welure and secur- 
ing Uie liberty and peaceful glotj of our 
eounOy, vill be apnrious and must bo ephe- 
meral. And if it be the destiny of America 
to be a permanent theatre of humin amelian 
r»tieD,or the fate of her free instjtuiions long 

Wathington school <ril 
down an flelfiab ai ~ 



apholding it, thit diaastrons dayvainewr 
cotnc — or, tike a pestilential cloud, will toon 
paas away, and, by its transient gloom and 
desolntion, will prove, for »gt» to fallow, the 
iton folly of renouncing Uie principles or 
'egarding the pracept* of hun who wis 
•=— * -- peace, and firatinthe 



al precepts are obsarTed, c 



politieiani 
If tk»glooinr day shall come when, ihat 

aahaU so down, and ita principles Ehall 
Bcardea and neglected, then Jet the dc- 



. ._»■ gloomr 

aahaU so d« 
Bcar^-^ 

general* . ^ 

our national calender the name of Waahin 
ton and desecrate his biitb-day to the scrv 
worship of some meretricious idol, or consii 
its glonooa memai7to oblifion. Bui 






_.. the skin of thetobust body of ot 
Liberty will be as hatmleea to our institutions 
as the volcanic balebinga of smoke from .£tDS 
or Vesuvius are to the etabilitj of tbe earth. 
The farmer, like the latter, may indeed be 
iseiul in thrawiog out and vraetuig' £eiy ele- 
iienu which, without these safetj valval, 
aigbt produce ultimate coavulsion- 

Only let Watliiugton's principles and pre- 
cepts bo properly regarded, and then it will 
' as impoasibk' for attempts at naUificatioa 
d secuEsion, or any other factions and nn- 
istitutionslmcvementtodiaeolre this Union, 
„ it would be for puny man to diatnrb lie 
harraony of the solar system. 

In our brief histoiy we have had eiample* 
of local agitations threatening the peace wai 
integrity of the Union The "whiatey insBTTK- 
tion'' in 1794 defied and strove to snbvett ihs 
authority of the General Ooveramant to levy 
pifise duties for sustaiftina ita own credit 
But Washington was at tha helm, and by 
firmly displayicj the physical power of tha 
constitution, be reacueil it fnnn degiadatiDc. 
and pat down the treason. 

During the war with England, ia December, 
1814, a convention of del^atee from boom of 
the' Kew England States assembled at Hut- 
ford, Conn., and published a mnnifeeto, pro- 
nouncing uDconititutional and unjust, urns 
of ibe acts of the General Gorernmenl, and 
aaserting tbe right of the Stktes, in a case '-tf 
a deliberate, dasgu^nu and palpable infne- 
tion of the constitution affecting t£e aoreniia- 
ly of the States, and the liberties of the pto- 
pie, beyond tbe reach of the indicia] tribunals 
or too pressing t9 admit of Uie delay inctdent 
to their forms, to be their own judges and a- 
ccDtc their own decisiona." — Reprehectible 
ai that organized and appareDUj factioaa 
' " ' "' go to the lagth J 
"'•*"-'1t acknowl- 
uie jadicial 



lullificstion. It virtually acknowl- 
if submissionto 

lorily of the United States ai 



d the duty of submisi 



, of the 

itutional questions, over which the Natioisl 
constitution gives to ths Sopreme Coitit</tb« 
Union final jurisdiction. Even thnt proceed- 
ing, howevt?t, subjected to odium and political 
oiLracism, Ibe prominent aetiff* in that memn- 
able eonventioii ; and no portion of the people 
were more genpially and more perseveringlj 
proscriptive of ibem than those of the South. 
Yet in Noieniber, 1832, Sotth Carolina- 
tbe land of the I'inkneyi, the Rutledges, and 
the Marions of the Revolnlion— went totha 
paiilou.i extremity, in a time of profound peiM 
and gen oral protperitr, of deDouneiiig, bys 

....... _ State ordinance, the Tariff for protection, si 

dunosntiefraedomandbecapableof^ticonBtitutiontl ud oppitwiTv, udoCds- 
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cUriDg that she had a right to resist, and 
would resist it br force. Andrew Jackson, 
then in the seat of Washington, issued an ad- 
mirable proclamation denouncing "nuUifica- 
fir»fi" anH HaAitoaainn" as unconstitutionsl aud 



tion" and ''secession 
rtYolutionary, and warning the recreant State 
that, if necessary for maintaining the Union 
and the supremacy of its laws, he would re- 
sort to the national sword, and, at all hazards, 
quell the seditious rebellion. That bold step 
led to capitulation and virtual submission — 
the Government adhering to the principle of 

Srotection, and South Carolina retreating from 
er rash and indefensible position. 

Unchastened by that eventful precedent, a 
a large portion of the politicians of that restless 
State, have been, more recently, agitating the 
Union on the subject of domestic slavery — and 
malcontents in the South have been lately 
concerting measures ostensibly for secession 
from the Union, which they recklessly assert 
to be a constitutional right. Many of these 
men think that it is the duty of dongress to 
force slavery into certain Territories whether 
the freemen thereof will it or not. While their 
antipodes — fanatical abolitionists and free- 
soilers — have been urging Congress to forbid 
slavery in those territories, even though the 
citixens, who ought to decide all such ques- 
tions for themselves, may desire its introduc- 
tion among them. Thus we have had the 
humiliating spectacle of secession denounced 
South unless Congress will do a violent thing, 
and of secession apprehended North unless 
Congress will do an opposite thinj^ equally 
violent and inconsistent with American Inde- 
pendence, the spirit of the constitution^and the 
compromises wnich brought it into being and 
have hitherto preserved its healthful existence. 

How much more reasonable, prudent, and 
just, is the intermediate doctrine that every 
separate community of freemen should be per- 
mitted to regulate t&eir own domestic relations? 
This, until lately, was the favorite doctrine of 
the whole South. It ought also to be the doc- 
trine of the North. It concedes to the citizens 
of territories oi.ly what those of every State, 
North as well as South, may lawfully do for 
themselves. The translation of slaves from a 
State to a territory will not, any more than 
their migration from State to State, increase 
the aggregate namber otherwise than by im- 
proving their condition, which true philan- 
thropy would desire; preventing their disper- 
sion only aggravates the evils of slavery and 
increases the wretchedness of slaves, which 
benevoleuce and policy both forbid. And 
surely the voluntary admission or interdiction 
of slavery by a territory would not be a na- 
tional act for which Congress or any State 
could feel responsible. The only prudent 
mode of treating the delicate subject otslavery 
in the United States is for Congress and the 
people of the States where it does not exist to 
let it alone. It must run its own course to its 
natural destiny. Foreign intermeddling with 
it will only prolong its existence, aggravate 
its evils, and disturb the harmony of the 
Union. 



The late Compromise act of Congreia ad- 
justs this distracting warfare of sections on 
the proper basis of non-interference with the . 
domestic institutions of States or Territories, 
and of a prompt and faithful observance of the 
constitutional injunction to surrender fugitive 
slaves just as fugitive freemen are required to 
be surrendered. 

If that healing act shall fail to restore har- 
mony, and if a^litionism, secession, or nulli- 
fication should again disturb the peace, pru- 
dence mieht recommend a resort, in a proper 
case, to the expedient of Washington, forteat- 
ine the strengtn of the constitution and tryine 
whe^er Union is stronger than faction. Should 
this experiment prove ineffectual, the result 
would show that the work of our Fathers is a 
failure. But should it. as we believe it would, 
succeed, the practical illustration of the 
power of the constitution to preserve itself 
would be useful for ages. 

In the exuberance of our national blessings 
let us not for^t that we owe not only grati- 
tude to Providence for bestowing and to onr 
fathers for transmitting the sources of them, 
but the duty also of preserving and handing 
them down to our children improved and aug- 
mented, and extending them, by our sympa- 
thy and the light of our example, to afl peo- 
ple who may be prepared to obtain of ana to 
enjoy them. But it is not fit that a Republic 
should cherish or encourage a crusading spirit. 
Let us never presume to judge between parties 
in any foreign country, or to make the cause 
of either our cause. Other nations have •• 
much right to decide between our Qovemment 
and any opposing portion of our people- 
black or wnite, bond or free — and to espouse 
the cause of the weaker or insureent party. 
Though the balance of power ana heredita^ 
absolutism are the dynastic principles of Eu- 
ropean policy, and non-intervention and the 
right of every nation to regulate its own affairs 
are leading American doctrines, yet, even if 
these cisatlantic principles of international 
law should be violated by Kinj^ in the old 
world, it would be neither our duty nor our in- 
terest to oppose, by force, improper interven- 
tion on another continent. Nor would the 
cause of liberty be promoted by any such 
course. When the people of iairope shall 
be prepared for popular institutions autocrat- 
ic interference will be powerless, and the dy- 
nasties will all fall: before that propitious 
season, revolution, as in France, might be 

Eremature and barren of permanent good, 
let us hold up a good example as a beacon- 
light; and, if we please, we might signify to 
crowned heads that interference by any of 
them in the domestic affairs of other people 
will be disapproved by our Qovemment, and 
that its disapprobation will be manifested by 
all peaceful measures that may be prudent and 
benttine. But lot us be careful to eo no fur- 
ther unless in self-defence or for legitimate re- 
taliation for wrongs done to us. 
Kossuth may bo an unalloyed patriot. We 



hope he is. He has, by some of our fellow 
citueni, been styled "the, 



grett adToeata and 
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defender of Liberal principles." This we tegrity and anpremaej of the Union lie lired 
could not admit, howerer well we might think to consolidate. Though jou mar not expect 
of his talents or his aims. What his ultimate to be Washingtons, each of jon snoold striTe 
principles are or how conserratiye, time and to be, and mi^t hope te be, like him, an hon- 
chance alone can decide. Nor do we know est man-, and a gooa citizen. Tou maj adopt 
what he or his country would do or be if lib- his golden motto, " that abore onraelres, oar 
erated from a foreign yoke. We would be elad country should be dear." And if it shidl be 
to see all men, eyenrwhere, as free and as bles- your fortuni to act important parts in eamiii; 
Bed as ourselves. But we ought to know that scenes, remember that popular^ is not re- 
few are qualified for the achievement or enjoy- nown, and that notoriety is not fame. Impress 
ment of those great and peculiar privileges of en your hearts the universal trath that the et- 
popular liberty and equality. Government is teem of wise and honorable men is the coo- 
relative — and that is the best for any people stant shadow or sound principles and honest 
which is the most suitable to their grade in the acts. And never forget Uiat Uie magnet al- 
scale of intelligence and virtue. And we know ways pointing to the pole, star of au^ is 
not that Hungary is better prepared fer dem- that — 

ocratic self-government, than trance, Ireland, u Qne self-approving hour far outweighs 

England, Scotland Poland, Germany or Italy. -vHiole years of stupid starers and lend 

But we may confidently assert that a people, huzzas." 

properly prepared for free institutions, will, in ,«,. ' . .. *•_*«_ *l 

5ie^ngenial season, have them eithe; in form This conscientious senUment was the 

or in su\sUnce. Let ail who feel it, prudent- mentor of Washington. 

ly manifestsympathy fortheMagyarr^ace, and ^\^^.'^/^J^V^a ^^^ ?" ^ 

let our social^ hwpitility be eirtlnded to their crumbled into dust, «id reposes in aoUmn si- 

exiled leader-our Government may, if it ^f ^%^? ^.® ^^.^' J^i "?.f ^'^^ .£^T 

please, offer him an asylum under the flag of ^°>°«^ ^'^ "8^* <>^ the MetropoLlan city of his 

our Union; but let us not offer assistance to o"^name. 

their cause under the bloody banner of inter- . B,V,V^' *«.^« ^/?t*^ ^«? *^^®^lV^ 'H* 

meddling war. The best we could now do for « ^V^^ conscious of the affiurs of wth, he feels 

him and his doomed country would be to con- *?^^\^«« <^«°<^™ ^«^^ ^«^^"« of the coontiy 

vmce them by our own conduct and condition <>^ ^'\ fj«^« *.°d,his ^ave, and for the sue- 

at home, that peace, liberty, justice, and pro- cess of Oie free institutions he helped to found 

gress are the fruits of such institutions as ours l^ Z^''^^ f""^- ^^^""'^^ ?*»tf^? '""t^T Z. 

Administered on the platform of Washington's irrational to imagine that, this day /he looks 

principles, precepts, and example. ^^^^ ^'^.^^f J° ^°, ^« miUic^na of freemoi 

*^ Fellbw-countrymen-are those principles 7^"^ P^^^^ ^^"^^ ^ P^l^f ^"^^ ^ 

ours ? will we oSserve those precepte ? do we PS^ ^ f^*? "Tu "^rV"?! "^"^^ *^*^~* ^^ 

admire that example ? '"* something like the following manner : 

Ladies — though you have no political, "Children of the Pilgrim Fathers, and di- 

you exercise much moral power. If you do izens of the promised land — r^isten, oacc 

not utter, you help to form pablic opinion, more, to the counsels of a departed friend who 

As citizens you have, in your sphere, rights devote'd his earthly life to the cause of dvil 

to preserve and duties to perform: and mothers and religious liberty, and whose memory, 

in a republic are missionaries of order and therefore, you this day honor. It was his fbr- 

truth. The characters of their children, tune to be bom in America, when a oompars- 

moulded under their plastic tutelage, will tive wilderness under the dominion of Bng- 

make them either a blessing or a curse to their j^^. jje lived to see his coontrymen free 

co^^jtry* and independent, and united in a political 

Then, mothers of America, hold up before brotherhood, as one and the same peopls. 

your nursebng sons the life of WashmgtoL : ^j^^^ independence he helped to achieve-tJuu 



infant hearts the exc«llence of his parting 



teach them his principles-impress on their Union he helped to establish. Thevareia- 

> excellence of his parting ad- dissoluble companions-neither can p^acefally 
mtrymen— and point them to ^^ «w<-«««^«..iw -^u* »uk^.» •ur^i?^ nn^u 
the light of his beaJuful example. This may SLL^!?!!?,^ 7. wt; w ^^ 
be thibest you can do for them, next to teach. ^'^.T.^5, * "^T^^ ^* ^mUof aU 
ingthem thi word of God. ^^"^^ republics wid coi^ederations of sever- 

Young gentlemen of Transylvania Law De. cigns. To maintam Liber^ wd Lnion, n 
partmentAit whose request this f address is was mdispcmsable to establish a National Got- 
delivered— having come here to study juris- ©rnment, vested by the people of the Umted 
prudence, it is peculiarly your duty to become States with exclusive power OTer all commoo 
thoroughly Imbued with the principles of youi concerns abroad, and with supreme authorin 
country's organic institutions. Do you now over all such interests at home as are not cos- 
understand them as Washington did ?— Do fined to the people of a State. Convinced bt 
consider the National Constitution as he did feariul experience of the necessity of sucht 
when he signed it as President of the Federal Government, the people of the States, th« 
Convention, and as it was illustrated by him federal, voluntarily surrendered the requisite 
while he was President of the United States ? portions of their independent sovereignty, ssd 
If you do, you are prepared with the best transferred all that mass of power to a con- 
aimotor for defending^ to the uttermoat, the in- prehensive National Goyemment, constiiictsd 
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by the Constitntion of the United States, 
which they alone could haye aathoritativelj 
established. With less ]>ower than what was 
thus granted, and without inherent and 
paramount authority to uphold and en- 
force it, the harmony, justice, or even exis- 
tence of the Union could not hare been long 
maintained. No power was delegated to the 
General GoTemment except what the guardian 
of the Union should possess for preserring 
peace and promoting "the common welfare" 
of the people and of the States. To reclaim 
any essential portion of that national power, 
or to object to the full exercise of it, might 
frustrate the desirable ends for which it was 
entrusted to the constituted organs of all the 
citizens of the United States. And to deny 
the ultimate right of the representatives of 
the whole Union to decide authoritatively on 
the delegated powers of the whole, would in- 
Tolve the absurdity of claiming its inferiority 
and subjection to each of its integral parts, the 
practical subordination of which was the pur- 
pose of the Constitution, and is required by its 
declared and necessary supremacy. Without 
such right the General Government would not 
be sovereign — fdr authority to decide on its 
powert is the distinguishing clement of all 
true and legitimate sovereignty. The deposi- 
tory of the national powers expressly granted 
has the implied, Is well as the declared, right 
to employ the requisite means for fulfilling the 
great trust. And the charter should be so con- 
strued, and its powers so exercised as to fulfil, 
as far as may be, the beneficent objects of the 
grant. Submission to the acts and decisions 
of the General Government, or relief from 
them only in a mode prescribed by the com- 
pact of the IJnion, is the civic obligation of 
every citizen, and of all associations of citi- 
zens. This iff the object of all ConstitutiojuU 
Government; and none could long exitt under any 
other theory or practice. 

It was my fortune to be an actor in fra- 
ming and adopting the Federal Constitution — 
called a Constitntion, because it was made 
by tha freemen of the United States as their 
fundamental law, for ''consolidating** their 
Union, and overruling all opposition, from in- 
dividuals or States, to their aggregate power 
and will — and called also Federal, because the 
ptopUy in their federal capacity made it, and 
because, in the same capacity they were still 
permitted to act as subordinate sovereignties 
over their own local concerns. The great ob- 
ject was to substitute a presiding' Government 
over the people of all the States in lieu of a 
confMeration of sovereign States, and to endow 
that Government with all power necessary for 
maintaining, against all opposition, its own 
authority. Thus tmiversally understood, I 
approved and signed it as President of the 
Federal Convention, and) with the same under- 
standing, it was ratified by the people of the 
States. Such an absurdity as a concurrent 
■oTereigBty in the Statei was not then thought 
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of as being consistent with the spirit, the ol]jtot, 
the provisions, or the supremacy of your great 
National theater. 

Like the Mosaic Economy — according to 
which, each of the Twelve Tribes exerdied 
local Grovemment under the supervision and 
ultimate control, as to all national interests, of 
the National Government, just as families, and 
hundreds and thousands, exercised subordinate 
sovereignty in each tribe — each State in your 
Union possesses a local sovereigpity for regu- 
lating its own separate interests, and each 
county and incorporated city of every State 
exercises, subordinately, a more circumscribed 
sovereignty — the Government of the Union 
being the ultimate sovereign, as to every na- 
tional interest or concern. If in every conflict 
between the Government of an integral por- 
tion of the Union, and the Government of 
the whole Union, as to their respective spherea 
of constitutional authority — the former should 
have concuirent and co-6qual sovereign power, 
any one State might stop the ilirheels of tha 
General Government, and annul or paralyse' 
any of its delegated powers. This we never 
intended — and we all thought we had made a 
Constitution and established a Government 
which would forever prevent a State from 
again overruling the United States in any of 
their acts held to be Constitutional by the 
Authorities provided by their Constitution fbr 
that purpose. This is the vital principle of 
the Federal Constitution — without it your 
Union would have no power to preserve itt 
own existence — with it, that Union — the wisest, 
best cemented, and most hopeful the world 
ever saw — may last as long as the memory of 
the Patriots who achieved your Independence, 
and of the Statesmen who, by adopting its 
magna charta, did their best to establish your lib- 
erties on the Rock of Ages, My valedictory ad- 
dress contains my opinions as to the nature and 
value of your political Union. / re^endorse it, 

Kepresenting the people and responsible to * 
them, like the State Governments, there it 
not as much danger of usurpation by the Gen- 
eral as by a State Government — because the 
former is not so near the affections and felt in- 
terests of its constituency, and is subject to 
more checks. The tendency of your political 
syltcm is centrifugal, rather than centripeud. 
There is no danger of too much centralization, 
unless it should arise from a corrupt abuse of 
Executive patronage — ^it will never result from 
Lei^lative or Judicial encroachment on State 
rights. But should it ever approach, resort ter 
no other than peaceful and constitutional rem- 
edies, unless you shall be well satisfied that 
revolution will be better for you and the 
cause of liberty, than submission. Ton hare 
never hitherto had cause for that last resort of 
oppressed man — and there is but little ground 
for apprehending that you ever will havesufiH- 
cient cause for breaking up a Union which yon 
could never again re-establish on as good 
foundations. Its destruction would be an 



9lt 



ADDKBBS ON THX S8nd VSBBX7ABT» ISil. 



act of madneu. The map of North America 
— with its riyers, its lakes, iti moantains, its 
teas, its climates, and its soils — points to 
Union. Its population — of common origin, 
common language, common faith, common 
history, common name, and common glory — 
inyites to Union; the blessings it has conferred, 
and the history of all confederations demon- 
strate the ralue of the principle of your Union; 
and the memories of the past, the enjoyments 
of the present, and the hopes of the future, 
consecrate that Union as cemented with the 
blood and constructed by the wisdom of your 
rerolutionary fathers. Under its auspices you 
have grown and prospered beyond example — 
your will rules from the Northern Lakes to the 
Gulf of Mexico, and from the Atlantic to the 
Pacific Ocean — erery citizen is a sorereign in 
his sphere, and erery freeman is as free and 
secure as he could be under any good govern- 
ment — your progress and improrement are the 
wonder of the age, and you are afready the 
light of the ciyilued world. Be grateful for 
tlu>se unequalled blessings, and cling to your 
Union as the ark of their and your safety. 
Let him who is not content with it remember 
the illnstratlTe fable of the members of the 
human body, oomplaining of the stomach as 
monopolizing and rapacious, and on that de- 
luiiye egotism, proposing to destroy the 
source of their nourishment and health. 

Forcible resistance to the authorities of the 
Constitution is not a political light — successful 
resistance by force would therefore be reyolu- 
tion — and unless the result should be an ag- 
gregate blessing, it would be treason to your 
Constitution — treason to the genius of liberty 
— treaeon to the memory of your predecessors 
-^treason to the hopes of your posterity, and 
treason to all mankind. 
Whoeyer shall attempt such manifold and sac- 
rilig^ous treason, would desenre eternal infamy. 

But go on as hitherto, and there will be no 
danger. Cherish your own boundless resour- 
ces of matter and mind. Improve your 
country — encourage fraternity and intelli- 
gence by arteries of circulation throughout 
your land— educate all your children — cul- 
tivate their bodies, their minds, and their 
morals — indoctrinate them in the benign prin- 
ciples of a rational and charitable Christianity 
— acquaint them early with the true principles 
and history of your institutions — attend to 
your own concerns — abstain from officious in- 
terference with those of other nations— elect 
your best and ablest men to all places of 
public trust^-never become parasites or place- 
men, or sycophants of rich men — countenance 
virtue, and frown on vice, in whatever habili- 
ments they may be clad — uphold the law ae 
the shield of the weak and the sanctuary of 



the innocent— love your country and your 
kind — and steadfisstly maintain your blessed 
Union and all its vital powers and functions — 
and then the close of this century will exhibit 
to the admiration of good men and angels, 
and to the terror of bad men and demons, one 
hundred millions of freemen, of the Cancasiaii 
race, on the continent of North America, &r 
ahead of all other people in privileges and 
eigoyments, and blessed with institutions more 
rational, laws more just, and a country more 
beautiful than any on which the sun will then 
shine — then **American" will be the most 
honored of national names — Liberty the most 
cherished of earthly possessions — ^and all things 
may be ready for ^e dawn of millennial light 
and peace; and then, too— though last, not 
least — American principles and the English 
language Americanised will be understood 
and admired, if not adopted, wherever Chris- 
tianity has a temple, science a monument, 
or Liberty an altar on the footstool of 
God." 

Fellow-citizens of the United States, if we 
of this generation will follow these connseli, 
this patriotic vision will become historic tratL 
But, if we discard the principles or neglect 
the precepts of the tutelar genius of our coun- 
try, we must expect that the doom of all fallea 
republics will, at no distant day, become our 
uidiappy destiny. Shall this tlolefxil tale ever 
be told of the countrymen of Washington, of 
Franklin, of Hamilton, of Jefferson, of Madi- 
son, of John Marshall, of Webster, of CItv? 
Shall they, by their apostacy from the ftith 
of their fathers, verify the predictions of 
the foes of self-government, and, by their de- 
generacy and recreance, blast the best, sad 
perhaps the last, hope of the friends of eqnal 
right? Shall they, unmindful of their own 
dignity and of the history of ages past, yield 
themselves up to selfish demagogues — surren- 
der the glorious name of American-~cast lots 
for the vestments of Washingtoxt — crucify hit 
name, and scatter his ashes to the senseless 
winds? Forbid it reason — ^forbid it liberty^ 
forbid it our household gods — ^forbid it heaves. 
No — this must not, cannot be our ignoble &te. 
The age, with its cheering tokens, points to s 
far nobler future. Under a benignant Prori- 
dence, we have cause to hope, that our course 
will continue onward and upward until men 
shall reach his ultimate state of sublunary 
dignity. 

Then let us live in the trust that the all-wise 
Creator of our racfrp- who guided the pilgriM 
band from the old to the new world, and hss, 
thus far, signalized their adopted country with 
peculiar blessings — will still guide us ii 
the pathway of duty and bless the great mistios 
of liberty and light to this Land cf Prwmm 
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Turnpike Boad Company. 
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Thb only question presented for considera- 
tion in this case, is whether Milas W. Dickey, 
as the contractor for carrjing the United States' 
Mail from Majsrille to Lexington, in this 
State, has the right, in execution of his en- 
gagement, to transport the mail in stage 
coaches on the turnpike road between those 
termini, without pajing, to the use of the 
TnmpUce Company, the rate of tdllage exac- 
ted by it, under the authority of its charter, 
ftt>m other persons for the transit of their hor- 
iei and carriages. 

All national power should belong exclusire- 
ly to the general or national government. 
And, ae nothing can be more national than 
the regular and certain diffusion of intelligence 
among the people of the United States through 
the medium of the public mail, therefore, the 
power "to establish post offices and post 
roadt" is expressly delegated by the federal 
constitution to the Congress of the United 
States; and that power being necessarily ex- 
dusiye, plenary, and supreme, no State can 
constitutionally do, or authorise to be done, 
any act which may frustrate, counteract, or 
impair, the proper and effectual exercise of it 
by national autiiority. From these axiomatic 
truths it follows, as a plain corollary, that the 
general g^yemment has the unquestionable 
right to transport the national mail whenever 
and wherever the National Congress, in the 
constitutional exercise of its delegated powers 
shall have prescribed. But full, and exclu- 
sive, and sovereign, as thif power must be 
admitted to be, it is not unlimited. It cannot 
appropriate private property to public use 
without either the consent of the owner, 
or the payment of a just compensation for 
the property or for the use of it If the 
general government may constitutionally use 
a private way, or establish a post road through 
the lands, or a post office in the house of a 
private person, any person whose, property 
shall be thus taken or used for public benefit, 
may lawfully demand a just compensation for 
the property, or for the use of it; the federal 
constitution expressly secures it to him by in- 
terdicting the appropriation of private property 
to public use, without the owner's consent, or 
just compenfstioii. 



Having been constructed by an associatioi 
of individuals incorporated into a private body 
politic by an act of the Kentucky Legislatwi, 
whiclvgave the corporation the right to chazgi 
tolls according to a prescribed scale, in ooih 
sideration of the appropriation of its own funds 
to the construction of the road for the pnblk 
benefit — ^the tunipike road from Maysville te 
Lexington should be deemed private propertj, 
so far as the value of the franchise and dtt 
right to preseve it, as conferred by the charter 
in the nature of a contract, maybe conceraei 
And therefore, the public— whether it be Ken- 
tucky or the United States — can have no oob> 
stitutional right to. use the road without eoi- 
tributing, to its reparation and preservatiot, 
either a just compensation for the use, or tin 
rate of tollage prescribed by the corporatioi 
under the sanction of its charter. By authoiA 
izing the company to exact a fixed cpmpentsr 
for the use of the road, the charter interfere! 
with or impaired the power to carry the w*"! 
wherever Congress should elect to carry it, a» 
more nor otherwise than it obstructed or im- 
paired the right of every freeman to travel on 
any public way he might choose thus to use. 

Had Congress designated this road as the 
mail route from Maysrille to Lexington, ths 
right to use it as such would have been subject 
to the condition of paying either a just com- 
pensation, or the toll which every citizen is 
required to pay; for the road would still have 
been the property of the corporation, and die 
burthen of repairing it, when dilapidated hj 
the horses and coaches of the mail contractor, 
would have devolved on the stockholden. 
There is no restriction, as to locality, on the 
the federal power to establish post oflSces and 
post roads. But the right to use private prop- 
erey for a mail route, as for any other national 
purpose, being qualified by the constitutianal 
condition that a just compensation be m ^'h 
for the use unless the owner shall voluntarilj 
waive it, the power to esublish post oflkei 
and post roads wherever Congress deem it ex- 
pedient to esublish them, Uiongh exclusire 
and supreme, does not, therefore, imply as 
authority to take or to use, for Uiat purpose, 
the land or the house of a citizen, or the imfl- 
roald or McAdamised road^ of associated dii- 
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ifloi, without paying to the owner or owners 
k JQBt compensation. 

The tompike road between MajsvUle and 
[<ezington is the property of the stockholders, 
a the same sense in which tiie railroad be- 
ween Lexington and Frankfort is the property 
>f the Company whose money constructed it. 
rhe only difference is, that the railroad com- 
moj is not required by its charter to permit 
ije^ person to use its road otherwise than for 
rsoisportation in its own yehicles, and the 
iharter of the turnpike company requires it to 
lermit all persons, who may desire to use its 
xwd for transportation or travel, to do so, in 
Ittirown way — on foot, on their own horses, or 
rith their own carriages — by paying a pre- 
nribed toll. And can it be doubted that the 
Jiiited States would have no constitutional 
light to use, as a mail route, the railroad be- 
nreen Lexington and Frankfort, without the 
Nmsent'of its owners, or without paying them 
br the use a reasonable compensation'? He 
irfao doubts on that subject, would be chargea- 
ile' with palpable inconsistency, unless he 
ihonld also doubt whether his own house might 
wt be takenand used as a post office without 
lit consent and without any compensation; for 
Jm power to establish post offices and the power 
(0 ^establish post roads are commensurable, 
ind the one is as sovereign and unlimited as 
Am other, and not in any sense or in any 
itgree, more so. 

Can the carrier of the United ' States mail 
iftre a right, either legal or moral, to use the 
Hidge of a private person, or of an incorpora- 
(ad company without paying pontage, or the 
^9rrj of a grantee of such franchise without 
pftying ferriage? That he would have no such 
rif^t is, in our judgment, indisputable. And 
tliA denial of such an unjust and anomalous 
pretension is not at all inconsistent with the 
proper supremacy of the general government, 
M tiie exercise of it<t necessary power to trans- 
port the mail as cheaply, speedily and certainly 
it possible, and when and where Congress 
ihftll have prescribed and had authority to 
prescribe. The pow^r delegated to the gen- 
Biml government over the mail ' cannot be 
greater than that which each State once pos- 
seteed within -its own borders; and had the 
people of the States never delegated any sucb 
power to Congress, the State of Kentucky, in 
All the plenitude of her power, upon that hy- 
pothesis, would surely have no right to use 
the Lexington and Maysville turnpike as a 
pott road without paying a just equivalent to 
the company; for the constitution of Kentucky, 
Uka that of the United States, provides that 
IHrivate property shall not be taken for public 
ate without "just compensation" to the owner, 
or without his consent; and moreover, no 
State can, consistently with the federal coo- 
ititution, pass any legislative act impairing 
tht obligation of a contract; and not only is 
Knropike stock private property, but the charter 



stockholders, for a valuable ooniidention, to 
prescribed tolls, of which the legislature could 
not deprive them without impairing the obli- 
gation of a solemn contract, and violating the 
plighted faith of Kentucky. There can, we 
think, be no doubt that the State had a perfect 
right to make such a contract, and, having 
miade it, is certainly under a clear moral and 
political obligation to observe it scrupulously 
and in good faith. 

But, if the Lexington and Maysville turn- 
pike should be deemed in all respects a State 
road, and if the power to establish post roads 
should be understood as giving to Congress 
authority to designate and use, as a post road, 
any highway in a State, without the consent of 
the State, nevertheless, such a power could 
not be understood as implying a right to uie 
State roads upon any terms, or in any manner 
the general government may choose to pre- 
scribe, or on better terms than those on which 
the people of the States themselves are permit- 
ted to use them in a similar manner. It cer- 
tainly does not impose on any State the duty 
either moral or political, of making or of re- 
pairing roads for post roads, but leaves them 
in the full possession of^Il the discretion they 
would otherwise have had to make such 
State roads, and to keep them in such repair 
as their own convenience and judgment alone 
may suggest. The people of the several 
States are under no constitutional obligation 
to make or repair roads for the use of the gen- 
eral government; nor can they be required to 
apply their own money or labor even to the 
keeping open of auy one of their roads which 
shall have been designated as a post route; 
for, though a State highway once legally de- 
signated or established as a post route may 
continue dejure a post road as long as the act 
of Congress by which it was so designated or 
established shall remain unrepealed, yet cer- 
tainly the State will not, therefore, be bound 
to continue it, but may diftcontinue it as a State 
road; and consequently, if, after any such dis- 
continuance of any such State road, the gen- 
eral government choose still to use it as a 
post road, Congress must keep it open and in 
suitable condition, by the application of na- 
tional means. The people of a single State 
are not exclusively interested in the transpor- 
tation of the national mails within and through 
their own Commonwealth; the people of all 
the States are benefitted by the proper and ef- 
fectual transportation of intelligence through 
each State. And hence the interest being thus 
common, and the power therefore national, the 
burthen, and the responsibility also, should be, 
and undoubtedly are, equally national, in 
each and every State. The right to judge, 
and the responsibility of judging, as to what 
roads and kind of roads the United States shall 
have for post roads, having been devolved on 
Congress, a State can neither exercise any 
controlling authority in that respect, nor be 
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the fkeilitiei neceiMTy or proper for the moft 
effectiutl tnuuporution of tiit mails. 

A right of waj, upon terms equal and conmion 
to all, is, in onr opinion, the ntmost pririlege 
that can be implieid by an anthority to desig- 
nate State roads as post routes. 
^If one State should, at a {preat expense, con- 
etmct and preserre excellent roads, for the 
use of which it should exact a prescribed and 
reasonable toll sufficient for reparation, or 
eren for indemnity for the cost, the people of 
other States, not choosing to proride such 
roads for themselTcs, would have no right to 
require or expect that the public mails, in 
which they are all interested as a national 
concern, should be transported, in carriages or 
otherwise, upon those costly and superior 
roads, without any contribution from the na- 
tional purse for such national use, and for the 
wear and deterioration necessarily resulting 
from it 

If Congress, representing the interests and 
wills of the people of all the States, shall fail 
or refuse to make any appropriation for con- 
structing or repairing, or for aiding the con- 
struction or reparation, of good roads in a 
State, the general (JoTemment would, as it 
seems to us, hare no pretence for claiming, for 
the federal public, any exclusire privileges in 
n)ing such roads as post routes, or any ex- 
emption from the burthen common to ercry 
individual of the local public, whose labor 
and money alone made and must preserve 
them. It appears to us, that permission to the 
general government to use State roads as the 
State and its own citizens use them, and on 
the same terms, should be considered a boon 
rather than a burthen — a valuable privilege 
rather than an unjust or unauthorized exaction. 

A State road is, we think, private property, 
as contra-distinguished from federal property, 
by the federal constitution. It belongs to the 
people of the State, was made by them, must 
be repaired and preserved by their labor and 
money, and is subject exclusively to their ju- 
risdiction and control. Then, according to 
the couHtitution of the United States, can the 
general government possess a paramount 
authority to use and dilapidate such a road, 
-and thus impose on the people of the State an 
accumulated burthen without their consent, 
and without making any compensation for the 
appropriation of thoir local property to inter- 
national use? We can perceive no plausible 
ground for an affirmative answer. 

But the learned counsel for Dickey has ar- 
gued that, if the power be conceded to a State 
to tax the general government for transporting 
the mail on a State road, the right to designate 
and use State roads us post roads might be 
altogether frustrated by a perverse and cap- 
tious State. Could the power to exact com- 
pensation or toll from the general government 
for using State roads for post roads, Imply an 
Illimitable right of exaction which might be 



ate, and had the power orer poti roads bees 
given to Congrett for the pnrpoae of detigna- 
ting the mail rontes, and for no other purpose 
than that of designation and nee, we would 
acknowledge that the argument would be not 
lest coneliuiTe than it may, on a tnpexlicial 
view of it, seem to be plansible. 

But we do not admit, either thivt ^ fedeiml 
power to designate and use State roadt for post 
roads and a State power to exact a just com- 
pensation or toll for the use are necettarilv 
conflicting powers; or that the Lrexington and 
Maysville turnpike has ever been designated 
as a post road; or that the power to establish 
post roads was given merely for enabling 
Congress to designate and use State roads as 
mail routes; or that a denial of the right to use 
State roads withont the consent of the State, 
or without just compensation, would destroy 
or essentially impair the national oompre- 
hensive and supreme power ''to establish post 
roads." 

The national power to use the land of t 
citizen or a State for an armory or fortifteation, 
is undoubted and irrestible. The constitudon- 
al obligfition to pay the owner a just equrra- 
IcDt, if it be demanded, is eqnally undoubted 
and inevitable. Yet, nererthelest, there ii 
Qo conflict of power or of right, and the su- 
premacy of the general government is unqaes- 
tioned and unimpaired. And the acknowledg- 
ment of a right in a State or a private corpora- 
tion or a citizen to exact a toll from the gen- 
eral government, for the use of a road 'ts s 
post road, docs not imply that the ri^t is u- 
limited. If the general goremment have co 
right to use a State road or prirate road with- 
out the consent of the State or owner, then ths 
power to exact toll for using it would undoubt- 
edly be illimitable; and nevertheless, if exer- 
cised so as to prevent the nse, the geaenl 
government would surely haTe no jnst eaose 
to complain that any of its powers or ri^itsbsd 
been denied. But, if the general goremnent 
have a right, without the consent of a State, 
to use a State road as a poet road, the hci 
that such a right exists, prescribes a clear and 
indisputable boundary to the power of taxisfc 
for the use; and that is ''a just compensation'" 
— the right to exact which cannot be inconsif- 
tent with the proper exercise of any power, or 
enjoyment of any right, which can be coniii- 
tutionallv claimed by the national goveiu- 
ment. 

If, as in this case, the tax or toll be nnifSvm 
and universal, the very fact that it is so, is tfcs 
most satisfactory proof that it does not exceed 
a just compensation: >>sf — becmnse it hasbtfs 
fixed by a public and general law operating si 
all alike; and, xecouii^jf— because it would be 
unreasonable to presume that a State, whes 
fixing a general rate of tollage for the use oft 
road constructed and prescnred only for pubiif 
use, would ever attempt to exact a rate to ei- 
orbitant as to defeat the object .of prescribof is 



to abuted as to amount to a prohibition of the ^that is profit, or indemnity, to the peopit d 



DiCXBf Tk tVBXfXKB COUPABT. 



mli 



the State, to be secured only by the general 
use of it. And there is no complaint tibat the 
toll exacted in this case exceeds a just com- 
pensation. 

MoreoTer, as before suggested, we under- 
stand the power to use State roads as post 
roads, to be only a right of common way; that 
is, an authority to use such roads as the people 
themselves use them, and on the same terms — 
neither better nor worse. And, on this construc- 
tion, there can be no semblanoe of plausibility 
in an argument founded on possible abuse of 
State power* 

But, unless we are altogether mistaken, ftic 
Maysville and Lexington turnpike has never 
been oven designated by Congress as a post 
road. The act of Congress directing the 
mail to be carried between Lexington and 
3d[aysTille, designated no particular road or 
route; and it was, moreover, passed prior to 
the construction of the turnpike, which is far 
from being identical in locality with the old 
road which it. supplanted. If, then, any road 
from Maysville had ever been designated as a 
post road, it was the old and sometimes im- 
passable road which had been discontinued 
since the completion of the new and far better 
roa4 of the turnpike company. But in this, 
SIS in most other instances since the adoption 
of* the federal constitution. Congress has not 
exercised its power *<to establish post roads;" 
but has chosen to depend on the self-interest 
and oomity of the government and people of 
Kentucky, and the discretion of the mail con- 
tractor, who may carry the mail on the turn- 
pike, or not, just as he may prefer and be per- 
mitted. 

If, then, Mr. Dickey be unwilling to pay 
for using the turnpike road, he may, without 
any violation of the law, or breach of his con- 
tract, adopt some other and cheaper road, 
provided he shall carry the mail in the time 
required, and with safety. But if he will use 
a road never established as a post road, he 
certainly can have no right to claim any ex- 
clusive privileges, or to refuse to comply with 
the condition on which alone every other per- 
son is permitted to use the same road; and 
surely the general government — having neither 
contributed to the construction or reparation 
of die turnpike road, nor established it as a 
post road, nor claimed the right to use it with- 
out paying the prescribed toll, nor even stipu- 
lated for securing such use of it to the mail 
contractor-MSOuld have no pretence for com- 
plaining that the exaction of toll from the con- 
tractor, is a defiance of its supremacy, or an 
impairment of its rights. But that government 
has not complained, nor will it, as we are 
bound to presume. The Postmaster General, 
as we presume, made the contract with Dickey, 
with the understanding by both parties, that 
if, as was doubtless expected, he should carry 
the mail on the tumpdke, he would have to 
par the customary toll, for which he expected 
to oe hideninifltd by the fadlities afforded by 



such a road, and by the price allowed to him 
by the contract; and there is, dierefore, no 
pretence for insisting that the exaction of tolls 
conflicts with any power of the general gov- 
ernment, or for withholding from the owners 
of the road that compensation for which the 
contractor has been indemnified, either by his 
contract, or by the road itself. 

But the simple power <'to establish post 
offices," necessarily including (as it does and 
has always been understood as doing) plenary 
authority to superintend the transportation of 
the national mails, would, itself and alone, 
give an implied right of way over State roads 
as they shall be found to exist, and cum anere. 
The power to establish post offices was g^von 
by the articles of confederation to the confed- 
erate. Congress. And, though that body was 
expressly Interdicted from exercising any other 
power than such as had been expressly delega- 
ted, nevertheless it had, invariably and without 
question or complaint anywhere, superintend- 
ed and regulated the transportation of the 
entire mails of the States, and used, for that 
purpose, the roads of the States as the people 
used them, and no other roads, nor on other 
or better terms. 

But tlie confederate Congress had no power 
to make or repair post roads, or to use any 
other road than such as the States choose to 
keep open and to use. 

The want of such comprehensive and elective 
power was, as we presume, felt to be injurious 
and sometimes subversive of the great end of 
giving to the organ of the national will exclu- 
sive control over the national mail: not be* 
cause mail contractors had to use State roads 
just as other persons used them, but because 
some State roads were not altogether suitable 
ways for the transportation of the mail with 
proper celerity and certainty, and because 
sometintes there might be no road where the 
national interest might require one for the 
most effectual diffSision of intelligence through 
the muls, and because, also, a State might 
obstruct or derange the mails by the discon- 
tinuance of a road which had been used as a 
mail route; and, therefore, when the federal 
constitution was adopted — and which was in- 
tended to give to a common govemmopt all 
national powers necessary for all nintional ob- 
jects — the peojJle gave to the national Con- 
gress the supplemental and important power 
to establish post roads, as well as post offices. 
As this new specific power was not necessary 
for giving authority to use State roads, it 
should not be understood as conferring any 
other right in the designation and use of such 
roads as post roads, than that which existed 
before, and would still have continued to ex- 
ist, without doubt under the constitution, had 
it given no other power as to post roads than 
the ]Mre-existent power ''to establish post of- 
fices," which included necessarily the right 
to designate and use State roads as postroMS. 
(As to mere designation aid xutt the only dif« 



39 



DI0KE7 IB. TUaNFIKE GOMFAZTY. 



ference isi that, aa tho power to establish a 
post road imports authontr to fix permanently 
and retain, Oongress may have power to keep 
open and use a road once desifi^nated as a post 
road, even though it shall be obstructed or dis- 
continued by the State. If the power to es- 
tablish post roads includes the power to desig- 
nate and use Slate roads, the right of use, 
which it may imply, cannot — with the excep- 
tion jnst stated^'be essentially different from 
that implied by the power to establish post 
offices and carry, the mails. And so far Hie 
two |>ower8 over post offices and post roads are 
identical; but the latter is, in other important 
respects, more comprchcnsire and efficient 
than the former; for we are clearly of the opin- 
ion that both the objects contemplated by the 
grant of the new power to establifth post roads 
and the plain constructive import of the grant 
itself, aa made in the constitution, show that 
this comprehensive and express power was 
giYen, not for authorizing the mere aesiffnation 
and use of State roads as post roads, but for 
enabling the general goveniment to make, re- 
pair and keep open such roads in every State, 
as might* under any circumstances, be neces- 
sary lor the most effectual and satisfactory ful- 
fillment of the great national trust uf transport- 
ing tho national mails s^ifcly, certainly*, speed- 
ily and punctually, without any necessary de- 
pendence on the policy, or will, or purse of any 
one of the States; and these were, in our opin- 
ion, the only ends for which that express power 
was given. And therefore, if Dickey siiould 
be considered as having from the general gov- 
ernment a charte blanche, entitling him to all 
the privileges in the use of anyroad ho may 
prefer between Lexington and Maysville, 
which Congress could have conferred on him 
by designating such road as the post route, 
and if wo arc mistaken in the opinion that the 
turnpike is not, in all respects, a State road — 
still, nevertheless, we would be of the opinion 
that the exaction of toll in this case is neither 
nnauthorixed nor in any degree subversive of 
the supreme power of Congress *'to establish 
post offices and post roads. ' 

There are those who doubt whether, in giv- 
ing to Congress the ))0wer to establish post 
roaids, tho people of the States intended to 
snrrender to the general government, as a mat- 
of right, the use of any and every Stat4! road 
upon any other terms than each State, for it- 
self, might think fit to prescribe. The prin- 
ciple ground of this opinion is a belief that the 
only motive for giving to Conmss the power 
to establish post roads, as well as post offices, 
was an apprehension that, without some such 
independent national power, a failure by any 
one State to j>rovide roads in every respect 
suitable for post roads, or a refusal at any time, 
to permit the mail oarriers to use any one of 
the roads of any one State on reasonable terms, 
might injunoubly obstruct tho transportation 
of the national mail, and tend to frustrate the 
only uxd for securing which the entire control 
of port offices and post roada was aurrendtred 
by tlM SfaUM to the gweral so^cmm^^t. 



And hence it is argued that one chief object 
of giving the powei to establiah post roada, 
implied an admission of an antecedent power 
in a State te prescribe its own terms for toe ase 
by the general government, of a Stale road, 
and that, therefore, the power to establish post 
roads does not include the rieht to designate 
and use State roads without the consent of the 
State but is An ultimate and moretrauaccnden- 
tal authority to make and repair national roads 
for post roads whenever the unfitness or unrea- 
sonableness of State policy may render such a 
course expedient. 

]^t we shall not discuss that question; for, 
conceding, as we do, that the power to estab- 
lish post roads includes the right to use State 
roads upon common and reasonable terms, we 
arc also satisfied that it is much more efficient 
and comprehensive, and was giyen only for 
purposes very different from anj snch end ai 
that of authorizing Congress to use State roads 
on its own terms. 

We will, therefore, submit some general 
suggestions as to the character and extent of 
this high power. 

Whether wo consider the popular use of the 
word ^'establish" or the definition of it by the 
most approved lexicograpf^ers, or the admitted 
import of it in the preamble and in the fourth 
clau/ic of the eighth section of the federal con- 
stitution, it must be undeistood to mean. not 
mcri'ly to designate, but to create, erect, build, 
prepare, fix permanently. Thus, to establish 
a character, to establish oneself in business, 
tocistablish a school, or manufactory, or gov- 
ernment — all common and appropriate phra$e< 
— is not to assume or adopt some pre-exi«tiDg 
character, or business, or bchool, or manufac- 
tory, or government. To establish in each of 
those uses of the phrase, clearly expresses the 
idea of creating, preparing, fonndiu|^, or build- 
ing up. In the same sense, too, it is used and 
understood in the Bible; thus it is said, "The 
Lord by wisdom halh fonnded the earth; bv 
understanding hath he established (preparacfj 
the heavens." Proverbi, iii., 19. 

Just so, also, is it used and understood in 
the federal constitution. Thus we find in the 
preamble these words, '^eMtablith justice:'* "«- 
tablish this constitution;" and m the feurtk 
clause of the eight article, power given te 
Congress, *'toestU}Iish an uniform rule (^nat- 
uralization, and uniform laws on the subject 
of bankroptcies, throughout the Unitsd 
States." 

Thus we might present almost endless il- 
lustrations of the fact, that the popular and 
philological, sacred and profane, oracular and 
political import of "establish," is not to de- 
signate, but to found, prepare, make, institute 
and confirm. 

It appears to us, therefore, that "to estaUiib 
post office^ and post roads" means ex vi termim, 
not only the desiniation and adoption of aa 
existing house ana road for a post office and 
post road, but alsoimore compichensiydy, tbe 
renting or building of a hoiiae, and the css- 
struction and the reparation oim, road, and the 
|appra|Mufeiaa ol mnBj itx uty of tibstt M* 



DIOKSY Ti. TURNFIKS OOMPAlffT. 



!■ I 



^ionil pnrpoees, wbenerer any of them shall 
be deemed useful. And the unquestionable 
fact that "U> establish" imports to make or 
create in erery other place where it is used in 
the constitution and especially in the fourth 
clause of the eighth section, tends persnasiye- 
Ij, if not condusirelj, to proretfaat the same 
words, used, without any qualification, di- 
rectljr afterwards in another clause of the same 
constitution, were understood in the same 
sense in which they were employed in the 
antecedent clause, as well as in the preamble. 
We can perceire no ground for discrimination. 
The subject matter of two clauses is not of a 
nature so essentially different as to authorize 
a more comprehensive interpretation of the 
power in the one clause, and a more restrictire 
construction of it in the other; and the object 
was the same in both: that is, to place the Ui»i- 
ted States abore dependence on any one of the 
States, so far as naturalization, ana bankrupt^ 
cy, and post offices, and post roads, might be 
concerned, as national objects. 

A post office cannot be established without 
a house, and a postmaster, and the adoption ef 
rules for regulating the office and the trans- 
mission of Uie mail; and thcmfore, all of these 
are necessarily constituent elements of the 
c<^nprehensiTe power "to establish post offi- 
ces. And consequently, if Congress deem 
the buying or building of a house for a post 
office, exj^dient, it may and should buy or 
build one; and the power to do so could not be 
questioned; because haying supreme authority 
"to establish post offices,'" Congress must, oi 
course, powess all subsidiary power "necessa- 
ry and proper" for effectuating that authority; 
and thereiore — a house beine indispensable 
to the existence of a post office — wnether a 
house shall be rented, or boueht, or built, is a 
question altogether of expediency, and not, 
in any degree, or in any case, a question of 
power. 

So, too, as roads, and good roads, are indis- 
pensable te the effectual establishment of post 
roads, the supreme power "to establish post 
roads" necessarily includes the power to make, 
repair and presenre such roads as may be 
smtable for tiie most speedy, certain and snect- 
ual transportations of the mails, in coaches or 
otherwise, as may be best for fulfilling the 
ends of the yery important national power 
"to establish post offices and post roads." 
And consec^uently, whether Congress shall, in 
a special instance, construct a post road, or 
appropriate money for constructing one, er 
yrhether it shall adopt a road already made 
under the State authori^, and use it as it is, 
and as the people of the State use it; or wheth- 
er, after making a road or adopting an existing 
roadt Congress shall repair and improye it, or 
contribute te those objects when the national 
interests require the reparation and improye- 
ment of it, or shall depend entirely on the will 
and judgment, purse and labor of the State, or 
of any portion of the people of the State — are 
an questions of expediency merely, and, in 
eor judgment, neither of them can eyer be a 
qvettiea of ooDstitatioiial right 
47 



If it be the interest of the Unitsd States to 
carry the mail in stage coaches, directly from 
one point to another, between which tnere ia 
an interjacent wilderness, without any road or 
a sufficient road, cannot Oongress open a road? 
If it cannot, then it has not power "to establish 
post offices and post roads'' whereyer the 
public interest requires, or in the manner most 
adyantageotts. 

If, after a State road shall haye been adopted 
as a post road for the transportation of the 
mail in coaches, it shall haye been rendered 
unfit for such use, in consequence chiefly of 
dilapidations effected by transporting the midl 
upon it, cannot Congress repair the damage it 
had done? Or, if the State fail or reftise to 
keep the road in a suitable condition for such 
public use, may not, ought not, must not, the 
general goyermnent presenre it, so as to be 
able to use it adyantageously as a post road? 
Or if, on an important post route, where the 
mail is carried in coaches, a bridge should be 
necessary to the safety and proper celerity and 
certainty of transportation, and the State fail 
or refuse to make any bridge, may not* should 
not, Congress haye one made, and appropriate 
the money required for constructing and pre- 
senring it? A negatiye answer to either of 
these questions would necessarily imply that 
Congress cannot "establish post roads" in the 
only true and effectual sense; for, "to establish 
a post road,' ^ in the most restricted sense, is to 
designate, keep and preserye such roads for 
post roads as the public good shall require. 

If, after a State road shall haye been adopted 
or established as a post road, the State discon- 
tinue it as a State road, will it not still be a 
post road as long as the law establishing it as 
such shall remain unrepealed? If not, then a 
State can control the general eoyemment in 
the^Bstablishment of poet roaas, and by the 
occlusion of a road constitutionally estauished 
as a post road, may destroy it, and in effect, 
repeal the law by which it was established. 
This cannot be; for if Congress had power to 
establish the road as a post road, it must hare 
the power to keep it open and use it; because 
the law by which it was established, must be 
the supreme law of the land, and should 
operate as such until it shall haye been re- 
yoked by Congress. Then, in the eyent of a 
discontinuance of the road by the State, mi^ 
not the United States still continue it as a poet 
road? And, in the eyent of an actual occlu- 
sion by the State, has Congrsss no power to 
re-open it, and keep it open and fit for use as 
a post road? 

These questions sre, we think, too plain for 
graye debate or serious doubL 

But, if Congress can thus reconstruct or re- 
pair a road for a post road, its power to make 
one de novo cannot be consistently doubted. 

Then it must, as we think, be admitted that 
there may be cases in which Congress has the 
constitutional authorihr to repair, reconstmot, 
and eyen make, roads for jpost roads. 

But if the power exist in any case, it must 
exist in eyery case in which a post road is 
necessaiy or Is established. 
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Power sad tile expcdienej of axereiaJDf it, 
trs obvioQily diitiact snd eHentiftllr iode- 
ptndflnt thion. The iuexpadicDCy of an act 
of CongTaae dau not provo that it is uncoD- 
stitntioDal; nor aan Us eipedioncy proie iU 
coDBtitationilitj. A daclaration of war 

Siainat Engtaod might, at Ihis time, or possi 
J at anTtimo, b« unjust and impolitic; bcl 
the coDBtitutional authority of Congress todu- 
clara war, now or at any one time. againF( 
England or any other nation, ivhether vith or 
without sufficient cause, is exprcsH ai^d un- 
doubted. It might, and doubtleea would, be 
eaaentiallj mezpodient for Congreaa to abolish 
alaTery in the District of Coluinbia; but, 
hsTii.rtnll and eieluaivc logislatiTe authority 
OTertEat district, it may ncTcrtheless be true 
that Congress has power to enact that 1!ioi:i> 
shall be no slavery there. 

It might even now, in lb« opinion of many 
pvaons, and possibly may, at somo future day, 
in the judgment of a msjoritv of the people of 
A* United Stat«s and of Cfongrees, be expe- 
dient to abolish slavery in nil the States. 
Bnt, mrertheless, noratioaal mind could doubt 
that Oongress has nopowcr tolegislateonthat 

It maybe inexpedient to entablith a poet office 
ataparticularplaco,batthepowertoe»t;ibli>.b 
one at anr place in the United States, :s ua- 
qoettioiiable. 3o, too, where there is a good 
State road, sufficient for every proper purpoae 
as a post road. Confess would donbtle* " 
sider it more expedient to adopt such a 
than to make a new one; and, if the State 
ahoold choose to keep the road in good and 
suitable condition, without claiming any con- 
cribntioit from the United SCatoi, or cxactiBg 
any compcosation for the nse of it as a peel 
road, an appropriation of money by the een' 
cral government, for aiding the prcBervaCioS o 
the road, however Just it would bo, might bi 
deemed by Congress ucnocssary and inexpe- 
dient. Bat the power to make or repair thi 
road should not, tbereioTe, be denied ni 
qiuationed. 

All the power* over post offices and po^t 
roada which the States ever posMised, have 
been wisely transferred, aa one indiviiiblo no 
banal power, to the general govonuneni 
which now possesses, of conrse, alt the authci 
1^, in that respect, which all the peopleof all 
the States, either aggregately or in seperate 
State sorereigntie), could possess and delegate. 
And tmder tiie plenary power to establish po?i i 
roads. Congress must, therefore, have as mur-h i 
right to make and repair roads as the States | 
ever had, for Uie purpose of having suitable 
pott roadi- The consent of a State is not in- 
dispensable', for, if the constitution give the 
power, it exists without the concurrence of 
any State; and if the constitution did not del- 
egate the power to Congress, the consent of a 
Stale, or of all the States, conld not give ii 
without an aaendmant of that natioiul charter, 
frmn which alone Congress derives or can dc- 
tin UgiibtiTe anthori^. 



And, if the power to make or repair pott 
roails, ho not express, but be only impUed.the 
question whether it exist in a given case, does 
not ilcpend on that of the expediency or intX' 
pedicncy of exercising it. An implied paw«r, 
* the proper political sense, is a right to use 
aiitablr mBanfbr efTsctnating the end of some 
lirtfs power. And consequently, the qut!- 
ir ^-.hciliir power, not expressly giTen, U 
i[jli''<L (irn:s not depend, either ontheeipc- 
I'lu vol I'ltercising it, or the niefnlness of tht 
i:ud to I'c ncnHnplIshed by exercising il; but 
depands nltactther on whether the thing done 
or to tic donene necessary andproperasamean 
for elTccting the end of any power expressly 
given to tlie general goTcmmeut. This, if a 
National Bunk be a suitable agent for carrjinK 
into roniplete efTect any one power eiprastlj 
delegated to the general go verment, and if, as a 
mean for thst purpose, it woold have an ob- 
vious relation to the end of any snch power, 
and he adapted to the fulfillment of that end. 
Congress undoubtedly has the implied or in- 
cidental power to establish such aninstinitioiL 
But if, when established, it would have no re- 
lation, n^ a mean to snch an end. Congress 
cxiukl have no power to establish it — however 
expedient nr salutary it might be admitted (o 
be ill i\' inlluence on the flnlerpriie and ba<i- 
ne.°s ol'ihc people of the United States. 

\Vli<^refore, we conclude that, as it must b< 
admitted thst, in some cases which might ot- 
cur, Congress has express power to make and 
repa.ir post roads, tbe question whether it 
should make or repair any or every post road, 
is one of policy and not of povrerj and that, 
therefore, it has express power to make and 
repair post roads, whenever il shall deem tocb 
a course uscfiil and proper. 

If the power to establish poat roods shonM 
even be rcittricled to the designation and eon- 
tiDuimcc of roods, tbe power to remove obsinc- 
lious. ru-open tbe roads when closed, and re- 
pair them when repaiie arc necessary, so as to 
Eccure a proper and advanlageons use of ihen 
as p<i!t ronds, as long as Congress shall choose 
to continue them as such, cannot, as we think. 
and iiai-o before suggested, be doubted I7 say 
considerate and dispassionato mind. And the 
power to keep, as a post road, any road onre 
established as snch, and it-open and repair it. 
it hut the power to make a poet road. 

]ini if ihis powerswe have been considerisg, 
hi- r.it ■.ii.'ii IS should be deemed exprfss, we are 
rlrnrlv of the opinion that they are alt implied. 
Nil piT^'in, BO far as we know or belisvr. 
r\uv: denio the existence of implied poweis in 
the general goremmcBt. The federal coniti- 
luiioQ itaelf shows that such powers were con- 
lemplatfld by those who adopted it; for it ex- 
pressly declares that Congress shall hit* 
power "to make all laws wUch shall be n«- 
CGssar; and proper forcanying into execution" 
tlie powers expressly delegated to the goven- 
mcai ot tlie United States; and the flr« 
amendment adopted by the pMplo in 1 iiiiiiilj 
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concedes the existence of implied powers; be- 
cause it interdicts acts of congressional legis- 
lation for which there was no express grant of 
power, and which, therefore, must have been 
considered as having been authorized by inci- 
dental or resulting powers. 

But, without either of these concessions of 
implied powers, such powers would have ex- 
isted to as great an extent precisely as they do 
now exist; for it is a self-e\idont truth, that 
an express and unqualified power to do a thing, 
necessarily implies the power to use all the ne- 
cessary and proper means for doing it effectu- 
ally; that is, such means as will effect tlie end of 
the express grant, and are neither inconsistent 
with the object of the grant, nor have been pro- 
hibited. The constitution only designates cer- 
tain general ends, and expressly confers only 
certain comprehensive powers. Subsidiary pow- 
ers are implied and could not have been enume- 
rated. All powers necessary and proper for 
execntingthe enumerated powers, or for fhlfil- 
ling the duties imposed by the constitution, 
are implied, and exist as certainly as if they 
had been expressly given — excepting so far 
only as they shall have been prohibited. 

Between the strict constructionist and the 
latitudinarian, there is no dispute as to the 
general fact that implied powers exist. The 
only difference of opinion among rational men, 
is that which exists respecting the true test for 
ascertaining when a power is implied, and that 
Also, which must ever exist concerning the 
extent of implied powers. All admit that 
there is implied power to adopt any mean that 
is "necessarj' and proper" for effecting the 
end of any express power. But enlightened 
men disagree as to what is ^'necessary and 
proper," and also as to the kind or degree of 
necessity which must exist before power will 
be implied. 

But if power to adopt a particular mean for 
Attaining the end of some express power, 
shonid not be implied unless that mean be in- 
dispensable — tbnt is, unless the express iwwer 
cannot otherwise be executed — then it is dc- 
Dioustrablc that there can be no implied power; 
for it is evident that suitable or etlcctunl 
means for executing ever)- express grant of 
power, are various, and of almost infinite mod- 
ifications; and, therefore, no single mean cun 
he deemed indispensable, because the power 
mav be executed bv some other mean. But, 
although no one mean alone eun be deemed 
indispensable, yet, as no end can be acoum- 
plished without some mean.<, nil the means 
which are adapted to an pnd, flnd \rill eti'ec- 
tnate it, are necepKary, and each i*: equally. 
and in the same sense, ueccdsury. And there- 
fore, if anv one of them he constitutional* any 
other of them nmst be equally no, unless it be 
prohibited by the constitution, or be subversive 
nf some fundamental principle, and therefore 
would not be "proper** as well as necessary. 
And, of course, in choosing between "proper" 
means, thus equally ntce<sar>' in the political 



sense, the question is one of expedienoj only, 
and not of power. Tliii is illustrated by pnus- 
tical proofs abundantly furnished in the history 
of national legislation, every year since the 
commencement of the federal govemment. 
Then, as a road can neither be made nor pre- 
served fit for use, without labor or money, and 
generally both — can it be doubted that, in 
fully and effectually executing the express 
trust of establishing post roads, Congress may 
have the implied power to appropriate money 
to construct, or help to construct, and to repair, 
or aid in repairing, a post road? or to pay a 
just compensation for using and impairing a 
rood made and repaired by State authority and 
State means alone? This shonid certainly 
not be doubted by any, except such persons as 
could deny that the power "to estaolish post 
offices and post roads" embraces the power to 
superintend and regulate the mail, and to do, 
also, whatever may be "necessary and proper" 
for securing the transportation of it, as dis- 
tributive ly, cheaply, speedily, and safely, as 
the 2)ublic interest may require. It cannot, 
surely, be seriously doubted by any person 
who admits that, under the power "to estab- 
lish post ofiices and post roads," the general 
govemment may appoint postmasters, make 
contracts for currying the mail, on horses, or 
in coaches, or in steamboats, require the citi- 
zen to pay postage, and punish him, "even 
unto death," for obstructing or robbing the mail. 

By the comprehensive power "to establish 
post oihces and post roads," the people who 
adopted the federal constitution intended to 
give to the national Congress all the power 
necessary for controlling tlie entire mail es- 
tablishment of the Union, in such a manner as 
most certainly to effectuate the end for which 
the general power was delegated; and that 
was, the prompt, punctual, and certain distri- 
bution of intelligence, without any of the in- 
conveniences, obstructions or delays, that might 
be apprehended from discordant and inefficient 
State regulations, or from any dependence on 
State authority or State will. And therefore, 
as the general, and not any State government, is 
responsible for the faithful and satisfactory 
cxecntiou of this important trust, and must, of 
course, possess, not only the exclusive right 
to ilecidc OS to the l>est modes of fulfilling it, 
but supreme power to provide and enforce the 
rctjuisite means for attaining the general end, . 
it must have the authority to judge whether 
the roads in any State are suitable or sufficient 
for ]iroper post roads; and if, in its judgment, 
there be, anywhere, any deficiency of road facil- 
ity, it must have the implied power to supply 
the deficiency, either by construction, re-con- 
struction, or reparation, as it shall consider 
most expedient. 

A State cannot claim the right to decide 
whether she has all the roads which the gen- 
eral govemment needs for transporting the 
mails; nor whether all her roads are in a suit- 
able condition for post roads; nor cao the 
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gagenl gonrtaatat be reqnind to depend 
»lMf«tlier on <uir SUta for tbe repuvtion or 
praMmtion of pott toftdi; far, in thou te- 
■pecu, the States, haTing retuued ao power, 
can claim the right to exeTcise oooe. 

Tte prBvuiliug practice of the genernl gov- 
ernment has been to adopt Slate roadH aa it 
finds them; to rae them aa the people of the 
Slate lue them; and to leare to them, not onl; 
the whole horthen ot making and repairing all 
roada, but (he discretion to decide how and when 
inch ai hare been eiiabliihed aa poit roads 
■ball be repaired, improTed, altered, and 
changed. This may he e:tpcdient in nmnj, 
perhaps moat, iostaDces. Bat it is often nn- 
jiut to (be leTeral States, and maj bo Gtaen- 
tiallj prejudicial to the intoretts of the United 
States. When a road ia dilapidated bj the 
tise made of it bj the general gofemmeQi, 
it wonld be jright for Ibnl government to 
repair the injury il had done; power to do such 
jnstice cannot sure If be dented; and when 
post road ii not kept, bj tjtate authority and 
State means, in such a condition as the inter- 
eat of the United States requires that it ahonld 
be kept, for the moat effectual transportation 
of the mail, the general government should, 
with its own means, improve and preserve it 
aa it ahonld be improved and preserved. 

Everj post road ia a nationBl road. So far 
as it is a post road, il is as nalionni as the 
Chesapeake Bay, or the Mississippi river; be- 
came, so far aa it is such a road, the people of 
all the States have an interest in It; and there- 
fore, to that extent, it h undoubiedl; a United 
StBMa road, and may, of course, be rep&ired 
and improved bj the United States. 

Bj the articlea of confederation, as before 
snggestad, the confedcraie Congress had ex- 
press and exclusive power "to establish post 
offices;" but, aa it possessed no implied power, 
it had no aalhority to "establish post roada." 
Heverllieleta the confederation appointed post- 
maatfrs, established poit offices, anperintcnded 
and directed the entire mail of all the Stntci 
and used, without qucslon or complainl, th 
State roads, just as they have been gcnerallj 
nsed since the adoption of the federal consti- 
tution. But, notwithstanding this pniclical 
interpretation of the power "to ealablish post 
offices," the Federal Convention, and the 
■ people who ratified the constitution proposed 
by it, felt that the power "to establish post 
offices" was not aufficiontly ample; aDd tliere- 
fore, they added the aaxiliair power, also. 
"to establish post roada." This historic fact 
alone tends directly and persnaaivelj to show 
that the power "to catabtiab post roada" was 
intended to include more than an anthoritj 
merely to designate post routes; for aiherwise 
— ai that aathoritj had been possessed and 
exerciaed under tbe isolated power^'to eatab- 
liah post offlces"— there wu no motive foi 
lupcrwldiug the exprete power to establiah 
"put roftdi." 



We cannot, therefore, Tsiisi 

that Ihe power to establish poat Toadi ia . 

thing more than the power "to cita>bli^ pas 
offices;" that the formei is, as to post lotdi, 
as plenary and anpreme as tbe latter can be si 

poat offices; that both together were under- 
stood and intended to embrace everything ne- 
id proper for regnlating and tram- 
porting the mails of the United States in andi 
a manner ks the national Cougresa sbonll 
deem best, and choose to provide for and pn- 
■cribe; that eoDseqaently, Congreia mosthavi 
~, least implied power to make, improve, and 
:pair post roads, whenever and wherever it 
shall coneider ducli a coarse necenaiy and 
proper; and, n fortiori, the implied Or rather 
the resulting power to appropriate monsy U 

ir of those national pnrposea. 

Congress bos not, for obvioua reaaons, u- 
tablished the habit of cither making or repair- 
ing, or of appropriating money to make or re- 
pair, post roads; neither has it establiahed tht 
habit of even dcaignatiDg the roads on whicb 
the mail shall be carried. Bnt the genenl 
practice is no proof as to the constitntional 
lower of CongrcsB iu tbe one case more that 
n tlie other. Notwitlia landing tbe habitnat 
ailurc to designate post mads, the power to 
lo so is unquestioned; and aotwithaiaadint 
.ho habitual forbearance Id make or repair, or 
ippropriatc money to make or repair, pott 
roads, tbe power to do each and all of these 
things is, OS wo with equal confidence believe, 
clearly implied, if not expressed. And w* 
doubt that many losses, di 
i vexationshare occurred in 
department and to the people ii 
of the failure bj congress to provide such post 
roads, and improve and repair them in such i 
manner as the nature and object of the trwt 
confided to it by the constlmtion aathoraeJ 
and required; and we hare as little doubt that 
(he making of a good poat road in a State, at 
appropriation of money (o make or improve, or 
aid in making or improving, a poat road. It 
the general government coald never be inja- 
' >us to the State. 

Congress has nol adopted the practice al 
building and keeping federal priaoiu aul 
court hoiues in the several States, because the 
liberal comity of the States has snfficienili 
supplied the general goverment witli the ue 
of those necessary appendages to the national 
judiciary. But who can donbt the power d 
Congress to build and to keep a federal cent 
house and jail in every State iu the Unitui! 

The power to appropriate the money of llit 

United Slates to the purpose of meetiiie uf 

of the demands of the general gOTenunesL 

of executing fully and moat effeetttally. aei 

is[ confided to il, cannot be donbted^ In- 
deed, it might be odmiMed that every govera- 
ment, as an artificial penon, lna_v, tike a nits- 
ral peraon, have an inherent or resulting power 
to dispose of its own money in any way « 
prohibited by the oiKan^c law of iia beii^Mt 



1 Ike end of lu ere»ttoiL 

And nre^ there ii no inch limilitian, «z> 
pmi or implied, npon (he power to ftppropri- 
ftte the monej of tha Umted StotM, m conld 
preTent the tpplication of It judicioiulj to the 
pnrpoie of fecIlitatiiiK the proper and ezpa- 
ditiOD* inuiiporutioiu of the national nuili. 

Can >D7 rational and coniUtenl man, who 
clainia for the general goremtnent the hanh 
and nitre power to ma ad libilum the roadi of 
a State, without cither compeniation to, or 
eoniant b;, the State, den; or donbt that 
Congreo ha« power to appropriate money 
to make, or to repair, or to paj for the n«e of, 
public roadi in a State, need or to be nted at 
poit roadit We cannot believe that any *ncb 
tttieidal inconiijtencj will ever be exhibited 
by many national alatenaeo ot jotlila. 

But ^e power to pay for the nio of* State 
road neeeiiarily impliei power to appropriate 
money to repair, or exen make, poil roadi. 

Bad either of the Statei been alone inlerett- 
ed in the maili within their reipectiTa borderi, 
the power to eilablieh poit offlcei and post 
KMtda would nerer hare been given to the Con- 
ereii of the United Stales. Bat, the mail 
being intemalional, all power over it and over 
>U meani neceuarj and proper fbr making it 
moit effectual, wai therefore traniferred to the 
cooncili of all the Slaiei united into one com- 
mon goTDmment for purpoiBS common to ail. 
And, all power ovor the mail, and over poit 
roadi, has been thns ■urreDdered to the gana- 
ral gorernmeDl, and ai all the people of all 
the State! hare an intereit in the execution of 
tliat power in each Slate, there can, in oor 
opinion, be no leiuhlance of eilheir joatice or 
■nthority fora pretenaion by the national gov- 
•rnment to a conititutioiial right, either to re- 
quire a State to make or repair poit roadi 
with iti own labor or money, without any a«- 
■iltance or retribntion from the other Statu; 
or, in every inilance, to defer to the lereral 
State* the diicretioa of having good or bad 
poit roadi, ai their paraimony or liberality, 
poverty or caprice, may happen to prevail, and 
tlittiTirtnally 10 anrmdeT to them individually 
thij important national tmit. 

It may be generally belt for the (^neral 
govemmeut to avail iudf of the oie of State 
road* in inch condition ai the State may be 
pUaied to keep them, and npon inch termi a* 
they ihall choose to preicribe. So, too, and 
more obvionily and generally, it may be beat 
fcr the general government to uae, in the like 
manner, the jails and court bouiei of tha lov- 
eral States. But the power, in each claia of 
caiei, to exccnte the national truati, indepeod- 
entlj of Stale proviiioa or Slate conaent, ii 
equally unquestionable; and, in caie of poit 
nMda, the. occasional exarciae of that power 
would donbtleia be, not only juit, but greatly 
advButageoui. Where there shall not be, in 
•very reipect, a auitable pott road, it ii, in 
onr opinion, the duty of the general govern- 
ment to employ all the meani which iball be 



neceuary and propw for aeenring nick ■ raad 
M the public intereit damandi. Bnt Ifit will 
not do 80, or whm it cbooMi to repeee on 
Staw aQihoriiy, and rely on Suta expenditnre, 
it must uae roads si it flnda them, and cannot 
claim privileges lo which the people of the 
Stuiei are nut tliemielvci entitled; and if « 



n nxif degree, impaired. 

We iliereforo eonclode,>ri( — that the power 
to establiah post roada wat given fbr the pur- 
pose of cnabUng the general government to 
make, and repair, and keep open, and improve, 
poat roada, whenever the exercise of any such 
independent, nntional power shall be deemed 
proper for eSectnatiug the satiafaelory trans- 
portations of the mails; irrond — that it wai 
not given fur the purpoat of anthorisittg Con- 
gress to adopt and use Stnta roada ma post 
roada, without an rcomprnsn lion, if any sfaonld 
be jaal, and ihouldbe demanded; Mrd — that, 
to far as [he desiicnalion and uao of any State 
road as a post route, may be concerned, the 
power to citflbliah poat roadi cannot import 
more than the precedent power to eatabliah 
post offices, and transport the meila — except- 
ing only, that llic one impliei only a right of 
nac, upon just nnd common terma, ai long 
only aa a State sljall choose tocontiimea road 
ai a State road, and the other may imply a 
right in Congrctai notonly to enjoy a like me, 
but to continue, di a post route, u road once 
adopted or designated or established a* a post 
road, even after it shall have been discontin- 
ued as a State road; jburih — thai, uuIch 
Congreai ehall cl«ct to exert its right of emi- 
nent domain, and bay a State road, or make 
one, or help to make orrepairit, the conatitn- 
tion gives no authority to use it as a poit road, 
without the consent of the Sute or owner, or 
without making d jntt coupeniution for the 
use; autl, Ji/ili — ihat thorcfore, even if the 
LexingiuD and Mayaville tumpiko should be 
deemed a public State road in all reipectl, 
and if Dickey, as mail contractor, has a right 
to tranapon the mail on any pnblie road he 
may prefer or clioosa lo adopt between Isl- 
ington and Mayirillc, ho cannot do so, nor 
had Congress pon'cr to authoriie him to do so, 
without paying fur ttie me, if demanded, a 
just eompensaiiou, and that 'a—prime/aeit at 
least — what oiher persons are required to pay 
for a similar use nf iL 

After rcftiaing, aa it did, bribe PretJdent'i 
reto, lo contribute any thing to the conitmc- 
tion of the Maycvlltc ami Lexington turnpike, 
the general govcnimcnl ronld not, with any 
semblance of contiatcncy, juiticc, or fpacc, 
claim the right tu nie and impair it, by carry- 
ing tbc mail upon il, in coaches, without paying 
to those who did make it with thier own 
private means, as mnch fir the utc and dilapi- 
dation of it as they have a legal right to ex- 
aet and da raeciie, without objection, fVora 
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all othen who tt^oj the mo of it, by tniTel 
ling upon it in atrriages. 

Wherefore, as, in erery riow we hare taken 
of this caae, no power of the general gorem- 
ment has been either exercised, or resisted, or 
defied — ^it is clearly onr opinion that Dickey, 
as mail contractor, can, as a matter of right, 
nse the Lexington and Maysrille tnmpike 



road only as others hare a right to nte it; and 
that, therefore, he may be, justly and consti 
tntionally, compelled to pay Ab piescribe<^ 
toll for such nse as he shall elect to make of 
it for his own adrantage and conreoience. 

It is therefore considered, that the judgment 
of the Cirenit Court against the appellant b« 
affirmed. 
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Gilbert C. Russell, once a Oolooel in the 
array of the United States, bought from Dr. 
John Floyd, of Virpinia, a tract of land near 
the city of Louisville, Kentucky for the con- 
sideraUon of $19,960 ; and on the 22nd of 
May, 1826, Floyd and his wife conyeyed to 
Russell the leeal title to the land described as 
containing 216 acres— See bill, p. 5, of printed 
Record ; Floyd's deed, p. 12, and deposition 
of R.Smith, p.24t. 

As it was not then convenient for Russell to 
reside on the land thus bought, he placed on 
it J. W. Wing, as his agent and manager. On 
revisiting Louisville in September, 18§7, from 
his residence in Alabama, Russell ascertained 
that Wing had Incurred debts which could 
not then be paid otherwise than by borrowing 
money or selling the farm : — and nis desire to 
raise, in one mwlo or the other, a fund suffi- 
cient for paying those debts, being made known 
he was offered |10,000 for his land in real es- 
state in Huntsville, Alabama— See the deposi- 
tion of 0. Talbot, p. 186. But, unwilling to 
accede to that offer for a purchase, Russell, 
thus unexpectly pressed for money far from 
home, made an arrangement with James 
Southard, of Louisville, whereby he obtained 
from Southard an advance of ^,000, (the sum 
he needed,) and also took an equitable assign- 
naent of two claims of doubtful value then in 
litintion — one on Dr. Johnson for $1,270 94, 
and the other on S. M. Brown for $1,558 87)^; 
each of which Southard carefully assigned to 
him without recourse, and exacted fh>m him 
an acknowledgment of the receipt of $4,929 
81, in "coin" of the United States. Russell's 
interpretation of this arrangement was, that 
it was a loan to be secured by a mortgage on 
the land he had purchased from Floyd; which 
he considered as effectuated by a conveyance 
signed by him on the 24th of September, 1827, 
Durportinff to be absolute on its foce— See p. 
14-15, ana by a separate defeasance signed 
both by Russell and Southard, of the same 
date— See p. 1711. 

By a writing timultancously executed by 
Kuseell, he covenanted to procure his wife4 
relinquishment of dower within four months 
from that date; aad covenanted that, in the 
event of a failure to do so, he would pay to 
Southard $^,000, "as liquidated damages for 
that ikauw"— See p. 14/ 



On a subsequent visit to Louisville, in Oct., 
1830, Russell having discovered that the aff- 
gregato sum, to-wit: $4,829 82^, acknowl- 
edged to have been received from Southard, 
was $100 more than the amount actually or 
or nominally advanced; and, finding himself 
disabled bymisfortune from then repi^inff the 
money he had|received, demanded of Southard 
$100 so as to make the sum nominally received 
equal to that for which he conveyed the land. 
Southard, after much diplomacy, finally pai4 
him f 100, and took from him on the 6th 6f 
October, 1830, a writing acknowledging the 
payment, for the purpose avowed by Russell, 
and, "in full for all demands." 

James Southard took possession of the land 
immediately after the date of the written me- 
morials of the contract, and retained Uie pos- 
session until bis death in the year 1840, Trnen, 
by his will, his interest passed to his brotiber, 
Daniel R. Southard, who was present at the 
execution of the conveyance by Russ<!ll to his 
testator, had owned one of the claims assigned 
to Russell, and drew the defeasance, as he 
avers in his answer; Wordan Pope, a lawyer, 
having, at the instance of James Southard, 
drawn the absolute deed, and probably the 
defeasance also, which was copied by I>. R. 
Southard. 

On the 23d of September, 1847, Russell, as 
a eitisen of the State of Alabama, filed a bill 
in chancery aninstD. R. Southard and others, 
as citizens of Kentucky, in the circuit court of 
the United States for Kentucky, idledging, 
among other things, that the contract between 
J. Southard and himself was not a sale, but 
only a mortgage for securing the repayment 
of a loan; that the advance of the considera- 
tion recited in the written memorials was a 
loan; that the defeasance showed by its terms, 
that the absolute conveyance was intended to 
operate only as a mortgage; that D. R. South- 
ard had fraudulently procured and still with- 
held from him the document of defeasance; 
that his (Russell's^ embarrassments had pr»» 
vented a redemption; that both J. d; D. R. 
Southard had, ever since they had IHradu- 
lently obtained the receipt and the possession 
of the defeasance, persisted in the false and 
firaudalent prstsaes that the contract was a 
conditional sale and not a mortgage, Ac. ^., 
and, alter propounding to the defsodant, 
> Soathtrdi yarioiif intmogt^Uxim, wuriudiitL 
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with a prayer for a decree for redemption ou 
equitable terms. 

On the 7th of Febniarj, 1848, Southard filed 
a lone and elaborate answer, in which he de- 
nied that the contract was, as alleged, a mort- 
gage to secure a loan, insisting that it was an 
absolute sale, and averred that the defeasance 
was not "contempleted" by the original con- 
tract, was not executed until some days after 
the date of the conveyance, and was altogeth- 
er gratuitous ! and tnat bis testator had, on 
the 6th of October, 1830, for the consideration 
of the sum of $100 then paid to Russell, fi- 
nally concluded all controversy concerning 
the original contract; and lastly, pleaded the 
lapse of time. 

On the final hearinff, the circuit court dis- 
missed the bill; and Russell has appealed to 
this court for a revision and reversal of the de- 
cree. 

For reversing the decree, the counsel for the 
appellant will endeavor to maintain the fol- 
lowing propositions : 

1st That the contract, as made and ex- 
hibited, was a mortgage ; 

2d. That RusseU has not, by any a ct he 
has d<me, parted with his equity of redemp- 
tion ; and 

3d. That his title to relief is not barred by 
time. 

And, for eHtablishing these positions in their 
numerical order, the appellant's counsel re- 
spectfully submit, to the consideration of the 
court, the following programme of argument 
as their Brief: 

1. The considerations conducing to show 
a moTtf^Bge are of two distinct classes : — 1st 
Intrinsic. 3d. Exb'insic. 
1st. Intrinsic Evidence. 
The defeasance was not, as pietended by 
D. R. Southard, purely voluntary ; 1st Be- 
cause, if, as its date and recitals import, it 
was executed simultaneoosly with the con- 
vejance, they are integral ana essential consti- 
tuents of one entire contract; 2d. If the de- 
feasance was not formally executed until a 
day or days after the execution of the convey- 
ance, it was, nevertheless, prepared and sign- 
ed in fulfilment of the understanding of the 
parties in making their oriffinal contract, and 
a refusal to execute it would have been a reck- 
less fraud, a^nst the meditated effect of 
which there might have been relief; Maxwell 
ys.]Contacute, Frechy 526— Walker vs. Walk- 
er, 1, Atkins 99. 

This appears clearly from the deposition of 
Dr. Johnson, (see his answer p. 210 question 
3rd) which is fortified by the bungling and 
incredible answer of D. R. Southard — and is 
made indisputable by the strong and almost 
eoDclusive improbability that such a man as 
J. Southard would voluntarily have given such 
a defeasance, after an absolute purchase in 
good faith, of such a tract of land, for a price 
so glaringly inadeqnats. 

Tnen starting, as we think we have a right 
to do, with the postulate, that the conveyance 
and Uie defeassnce are parts of one inmviai- 



inserted in the conveyance, we inaist that, on 
the face of these documents alone, the law 
construes them as constituting a memorial of 
a contract of a loan by Southard, and of mort- 
gage by Rnssell. 

1 . when an absolute conveyance is coupled 
with a defeasance, the law inclines to coo- 
strue the contract as a mortgage, rather than i 
conditional sale or a defcasable purchase- - 
this is the dictum of every treatise on the 
equitable doctrine of mortgages — Spttrsim-^ 
see also Bloodgood vs. Zigly 2 Caine's cases 
— 124 Lonjniet vs. Scaven 1. viz sr. 40S~Xew- 
comb vs. Bonham Ist Vernon 7 — Manlove, 
vs. Bale & Bruton 2nd. lb. 83. Chapman's 
ad'r vs. Turne 1 call 244. Robertson V9. 
Campbell 2ud. lb. 953. Rosa vs. 9 orvell 1. 
Wasnington 14 — King vs. Newman 2. Munf 'd 
40. Thompson vs. Davenport 1. Washington 
125. Robert's ad'r vs. Cox 1. Rand— 121. 
Pennington vs. Hanby et al 4 Hunfd 140. 
Wilson vs. Carven 4. Haywood 93. — ^Halticr 
vs. Elinaud 2 Dess— 571. Wharf vs. Howell 
5. Binney 499. Dey vs. Duncooib 2. John- 
son's chy R. 189. Blaney vs. Bearee vs. Grant 
R. 132. Harrison vs. Trustees of PhiLp'i 
Academy 12 Mass. R. 457.' Engine vs. Towns- 
end 2 lb 475. Taylor vs. Weld 5 lb 100. 
Carey vs. Rawson 8 lb 159 Brown vs. Bcmeot 
8th. Johnson R. 150. Patterson vs. Clark 15. 
lb. 205. Skinner vs. Miller 5. Litt R. 86- 
Heytle vs. Logan 1 . A. E. Harahall p. 629. £d- 
rington vs. Harper 3. 1 I. M. 354 — ^Morris vi. 
Nixon 1. Howard — Livingston ys. Story 9t]i 
and 11 Peters. 

Some of these cases expressly, and most of 
them virtually decide that a writing or wri- 
tings, importing an abaolate sale with a power 
of aefeasanee — nothing else appearing — imply 
a mortgage— whatever may be tlie fonn or 
terms of the contract ; and that, in all sach 
cases, the burthen of proof aliunde devolTn 
on the party claiming a conditional or defeat- 
able purchase. Coote, in this treatise on mon- 
Sages, 16th Vol. Law Lib. p. 13, considering 
le authorities as to the recognition and validt- 
tyofdefeasable purchases confused and doubt- 
ful, notices the case of Floyer vs. LivinFStoa 

1. Pr. Wms. 268— and that of IfilleryTjLeei 

2. Atkins 4!)4, sometimes cited in support d 
such contracts, and not only shows that Id. 
Hardwicke confined such constructive sale is 
a rent char^, and repudiated it as to the icv 
in the land itself, but intimated that these two 
cases were decided on lapse of time and other 
peculiar circumstances, and not on the simplf 
lact of an absolute conveyance and an accom- 



panying defeasance. 
If the ^neral prin 



principle of construe lion, f<ar 
establishuiff which most of the foregoing cut* 
are cited, should be overruled or oiaregarded 
— as Deeds caunot be contradicted or expiai&ed 
by oral testimony, without proof of fraod. 
mistake, or illegality,— rapacious money lesd- 
era might, and often would, impose on necee- 
sitous borrowers defeasahla purchases froo 
which they eould never extricate their proftt- 
ty by proof or by a precise compliaMS vitk 
the prescribed tenns. The priadpU, tovM 
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wc contend, seems to us therefore to be as just 
and reasonable, as it is authoritatiTe. 
The fact that there is in this case no express 

Sromfse hj Russell to pay the $4,929 8l>i< to 
outhard, is not sufficient per se to oYerfulo 
the prima fcwie implication of a mortgage. A 
contract, we admit, .cannot be a mortgage, as 
to one of the parties and not as to the other. 
There must be mutuality in the right of one 
to redeem, and of the other to foreclose and 
make his debt. 

But it is not necessary to the existence of a 
morteafi^e that tlie reciprocal rights of the par- 
ties shall be coextensive— or that they should 
run quatuor pedibus. It is sufficient that each 
rarty may enforce the contract as a mortgage. 
This the mortgagee may do, although there is 
neither an express, nor a collateral undertak- 
ing by the mortgagor to pay the debt to se- 
care vhich the mortgage was made. 

This is shewn by many of the cases already 
cited — see also Wilcox a heirs vs. Morris 1 . 
Murphy 117 — Conway's Ex's vs. Alexander 7. 
Cranch 2l8^Hartv8. Burton 7. J. J.Marshall 
399— also Howell vs. Rico 1 Pr. Wim's 290— 
King vs. King 3, lb. 361"— Powell on mort- 
gages p. 16— where in a note Mr. Coventry 
says — " a Bond and Covenant are said to be of 
no use if the estate be ample." 

Considering, as the court will, the convey- 
aoce aud defeasance as one entire document, 
the contract should be interpreted precisely 
as it would have been had ooth documents 
been incorporated in the usual style, begin- 
ning with an absolute conveyance and con- 
elnuing with a condition which might entitle 
the conveyor to a re-conveyancc. And, thus 
eonsiderea, the entire memorial of the contract 
imports that Soathard had advanced to Rus- 
sell a consideration estimated at $4,929 81 ^^ 
—for which the latter had conveyed totno 
former a certain tract of land — the parties in- 
ttading thereby that the one might use the 
money, and the other enjoy the land for four 
months, and that, on payment of the money 
with interest, within that time, the land should 
be re-conveyed. Is not this, in its constructive 
effect, a mortsage? Notwithstanding the elab- 
orate effort of the Southards, and Uieir Law- 
yers to give it the semblance of an absolute 
■ale, and a conditional repurchase, does it not, 
In it* substance import that the land was 
eoBveyed to secure the payment of the consid- 
eration advanced 7 

Does it not amount, after all the ingenio\is 
elaboration of disguises, to a loan on one side 
and a collateral security on the other ? 

It is settled by many of the foregoing au- 
thorities that, whatever may be the form or 
the words of a conveyance, it will be construed 
a Biortgagc if designed or given as a security, 
or for the purpose of coercing or securing a 
payment. The form is not essential — ^the 
intent is the vital spirit which fixes the cha- 
racter of the thing. Calling a contract 
a conditional sale does not make it so. 
£ztraordinazT efforts to give it that complex- 
ion an even 'evidence tending, and somttimes 
atranglyi to shew that it was intended, by the 

48 



other party, as a mortgage. In this case such 
efforts appear on the face of Uie papers. Look 
at the superfluous repetitions, and redundant 
adjectives — such as "absolutely conveyed" — 
"this agreement shall be at an end and null and 
void" — "this agreement of resale, is condi- 
tional and without a valuable consideration !" 
— "and entirely dependent ^.,"— " and this 
agreement is to be valid and obligatory only, 
upon the said James Southard, upon the punc- 
tual payment, &c.'* 

What motive prompted all this superfluity 
and tautology ? It was neither necessair nor 
useful, for any other purpose than to disguise 
or distort the real contract, as intendea and 
understood by Russell. It is like inserting 
in a contract the declaration — " this is bona 
fide, no fraud, is intended;" and which is, itself 
a significant badge of fraud, indicating that 
the part^ was thinkinjf of fraud, and trymg to 
conceal it; and, in this case. Southard s were 
thinking of a mortgage and trying to elude it 

The provision, in me defeasance, for the re- 
linquisnment of Dower, should not have any 
effect on the construction of the contract. 
Such relinquishment was as proper in the case 
of mortgage, as in that of a sale — and had been 
ampl;^ secured by the covenant already noticed 
witA Its liquidated damages. 

Then stripped of all artifice and studied 
drapery, what is the contract, properly con- 
sidered in its own nakedness ? Is it not an 
entire agreement to convey land, on the ad- 
vance of a certain sum, and to rc-convey the 
same land on the return of that sum witn ac- 
cruing interest within a prescribed time 1 
And, according to reason, as well as the cita- 
tions already made, is not such an agreement 
prima facie to be deemed a mortgage for secur- 
ing the repayment of the money advanced f 
If the lana, as is the fact, was worth more 
than the money, there was no motive for tak- 
ing a bond or express promise to pay it-*and 
such au undertaking, was doubtless, not ex- 
acted by Southard, because it was unneces- 
sary, and if made, would have been a strong 
badge of a mortgage. The omission of it may 
be evidence of afraudulent design, but cannot 
operate as decisive proof of a bona fide sale, 
instead of a mortgage. This is proved by 
many of the cases herein before cited. 

It is difficult to make such an entire con- 
tract for a conveyance and a conditional re- 
conveyance, as will or ought to be construed 
a sale, and not a secuiity, (see especially 
Longuct VH. Scaven, Sujtra.) And, when 
there is nothing else but an absolute convey- 
ance in form, on the advance of money, and a 
covenaut to reconvcy on no other condition 
than the payment of the same sum with in- 
terest, we doubt whether there is any adjudg- 
ed case, now entitled to respectful considera- 
tion, in which it has been decided that the 
contract was not intended as a security. Such 
we consider the modem and more rational 
doctrine — as most of the foregoing authorities 
conduce to shew— and as Coote intimates, 
when he says:— (20th L. Lib'y p. 17)—" tha 
circnmstance of an agreement to recGnyeji 
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ilthougli entered into at the time of the con- 
vejance, is not sufficient to convert the trans- 



made an absolute conveyance to Lo^n , who. 
at the same time paid him $3000 m money, 



action into a m^rlgnge, if there be evidence | and gave him a written privilege to repnr 



to rebut the presumption/' — ^which imporU 
that the fact, that tne conveyance and the 
agreement to recouvey on the sole condition of 
restitution of the consideration were made at 
the same time, and were therefore constituent 
elements of one entire contract, will create the 
presumption, prima facie, that the transaction 
was intended as mere security, or a mortgage 
— and that consequently a court should decide 
that the contract was a mortgage, unless the 
party opposing that construction should rebut 
that presumption. An additional reason for 
that presumption, having already suggested 
one, IS that a conveyance, for a certain sum, 
and a defeasance on condition of paying it 
back, import a loan — ^and if the consideration 
be a loan, no mere form of contract can make 
the conveyance a conditional sale. The "evi- 
dence," to rebut the presumption of a roort- 
SLge, must therefore be such as to shew that 
e consideration of the conveyance wa.s not a 
loan; nothing else will be sufficients Thus, 
in the case of Barrel! vs. Sabine 1. Vernon 
969 — the grounds on which the court decided 
that the contract was not a mortgage, were 
first that there was proof that the original 
agreement, which was some time afterwards 
etfnsummated by a conveyance, was for a sale, 
for a stipulated price; and that therefore the 
consideration was not advanced as a loan— 
and secondly that the price, on the payment 
of which Barrell covenanted to reconvey, con- 
siderably exceeded the sum he had paid and 
the interest thereon. 

That case therefore, even if still recognized 
aa right, is no authoritv against our position. 
And thus also it was decided by the court of 
Appeals of Kentucky, that a covenant by a 
purchaser under execution to convey the pro- 
perty so bouffbt to the original owner, on the 
payment of uio purchase monej and interest, 
IS not a mortgage — because these factjs, alone, 
■how that there was no loan. But in Voder 
TB. Strandford 7, Monroe 480 — the same court 
decided that '^a fair purchaser at Sheriff's 
Sale, under a contract with the defendant that 
he may redeem, holds as in mortgage" — and 
the reason is that the mont^y was zuivanced on 
a contract which contained a stipulation for 
a reconve^rance on the payment of the same 
■nm with interest. Nor can we doubt that in 
Conway's Ex'r vs. Alexander, Supra, the court 
would have construed the transaction between 
the parties a mortgage, had not the party re- 
sisting that construction shown that the con- 
sideration was not a loan, but was paid on an 
executory sale of land covenanted to be con- 
reyed to him, and also proved other facts cor- 
roborating that deduction and shewing that a 
redemption would be inevitable. In the case 
of Heytel vs. Logan — supra — it appealed that 
Logan refased to loan money to Heytel— but 
consented for 3000 cash to* be then paid to 
purchase from him Town Lots, worth in 
like payment something less than $4000, pro- 



chase the propcrtv within eleven months, by 
paying $3000. ^here was no extraneous 

5 roof. Nevertheless the court of Appeals cf 
Kentucky, on the face of these papers alocc, 
decided "that the contract was a constnictive 
loan and mortgage, in the absence of any ex- 
trinsic evidence to the contrary. The reasoij 
of that decision seems to have been— thai. &.- 
the property conveyed was worth more thau 
the amount advanced bj Logan, and ▼&» 
therefore an indubitable security for it as a 
loan, and as the reconveyance waa to be made 
on the payment of that sum and about 15 
per cent interest thereon, it waa altogether 
probable that the form of a 8al« and condi- 
tional repurchase was given to the contract, a<) 
a contrivance to evade the law against asurr 
— and that, on such facts, public policy, the 
integrity of the law, and the safety of neces- 
sitous borrowers of money, required that the 
contract should be constrned a mortgage to se- 
cure a loan. 

Whereupon we conclude that, as the land 
was conveyed by Russell on an agreemen: 
which bound Southard to reconvey it onthf 
payment, within four months, of'theamoaE*. 
he*^hnd advanced, with le^al interest, thereon, 
ihe prima facie presumption is that the con- 
tract was a mortgage — res ipsa loquitur. And 
M*e think we are also authorised to conclude 
that Southard, on whom the proof devolved, 
has failed to shew that his advance was doc a 
loan. On the contrary there are considerations 
derived from the writings, which fortify the 
first ground just considered. The few cties 
in which the courts of Kentucky have recog- 
nised conditional sales, were decided on pecu- 
liar grounds, perfectly consistent with the 
principles for which we are contending. 

2. ** Defeasance^' is inscribed on the head 
of the collateral document, as the name the 
parties themselves gave it. And does not this 
import that the parties intended to defeat or 
hold void the conveyance in the event of !L« 
prescribed restitution of the amount advanced 
and its interest ? And if they iutcoded thii. is 
not their contract a mortgaj^ ? Did no? Rav 
soll so understand it? 

3. The fact that Russell took more thaL 
half of the consideration in debts of remote asd 
uncertain availability, and agreed, as a con- 
dition of reconveyance to pay the nomiual 
amount and interest on it, before be could 
hope to collect, if he ever could collect they 
dcbtjs or cither of them, shews that he was un- 
willing to sell absolutely his laud for anything 
like- -^at he received from Southara, a&o 
tends also, strongly to shew that Southard * 
object was to convert those debts into moo^v 
without the trouble, risk, or expense of :1k 
pending suits. All this implies a purpoi^e is 
directly to borrow and lena at exorbitant in- 
terest, and which purpose it was important u 
the usurer to conceal. By makine ois doabi 
ful claims and his fSlOOO produce^im, witkin 



iMiUy about $3800 — that, thereupon, Hi^tel fourmoBthSftheiriiflaunafuiumiitinGaahaDd 



8UFSB1CB 00T3BT U. B. 



«rf 



interest aod the rent of sucli a tract of land, 
he tpeculated largely on the necessities of 
Russell. This sacrince, RusmU'h condition 
maj have compelled him to encounter, and his 
conduct, as exhibited bu the face of the con- 
tract, indicates that he intended nothing else, 
or more than to loose the usurr, to secure 
which may be presumed to hayo'been South- 
ard's chief and controlling object. 

4. RusselPs coyenant to procure his wife's 
relinquishment, being an integral portion of 
the contract of conreyance, may be properly 
considered in connexion with it, and as a pro- 
vision in it It was allowable, and might 
have been prudent for a mortgagee to require 
a relinquishment of dower by the mortgagor's 
wife. But why did Southard exact a covcnaut 
to pay, [as liquidated damages, which could 
not be resisted or reduced, and prescribe an 
amount, $.1,01)0, nearly equal to the value of 
all he had advanced or was' ever to advance 
on the land ? Had he been an absolute pur- 
chaser in ^ood faith, and had it been his only 
object, as in that case it would probably have 
been, to secure his title against the contingent 
incumbrance of dower, he would not have re- 
quired, nor would Russell have given, any 
such monstrous corenant. But, if Russell s 
understanding was, that he was only borrow- 
ing and giving a mortgage as security, he had 
no strong motive of interest to induce him to 
refuse to execute such a covenant, because he 
knew that he could avoid it bv redemption, 
whenever he might redeem. Ana the only con- 
sistent motive imputable to Southard is, that 
he wished to add another disguise to the trans- 
action, forge another chain for binding down 
Russell, and, by holding up the $3,000 in ter- 
roram, to increase his chances of keeping the 
land for what he had advanced, or possibly fot 
]«ss than half;^of it, by recoverinff the $3,000. 

For the reasons suggested in the foregoing 
outline, we submit to the court wliether thr 
contract should not bo deemed a mortgage 
without the aid of the extraneous facts. Can 
the artful effort of the Southards and their 
lawyer, to give the "defeasance" the name of a 
^'conditional {sale," change the essential qual 
ity and leeal effect of the thing ? Kvery inort- 
0ige literally purports to be a conditional sale. 
Can the false and fraudulent allegation in the 
"defeasance," that it was voluntary and with- 
out consideration transmute the conveyance 
into an absolute sale in good faitli ? On the 
contrary, does not this false and bungling ar- 
tifice rather expose a fraudulent design to 
hide the truth by clothing the transaction with 
a delusive dress ? 

Wo consider the principle controlling the 
cases in 2d Vernon. 15th Johnson, and 1 A. 
K. M., and in many others, supra, as decisive 
of the question involved in our first position. 

The extraordinary character of the written 
memorials tends to fortify, rather than repel, 
the presumption of a security arisin;^ from the 
fact that tno conveyance was defeafiablc on 
the return of the money advanced. 

II. Should the court not concur in the fore- 
going conclusion, we suggest the following 



considaratioos to show that a mortgage is «• 
tablished by Extrinsic fiicts. 

Whatever inay be the o(>inion of this court 
as to the general admissibility of oral to ez^aia 
or contradict written evidence, all the mem- 
bers of it will concur in the competency of 
such testimony whenever there is pxx)of of mia- 
take or fhiud m the execution of a writing, or 
of illegality in the consideration or object of 
the contract of which it purports to be a ma- 
morial. To cite authorities to prove thia po- 
sition, would be as superfluous as citationa 
for certifying the doctrine that a purchaser, 
with notice of a trust, must take the legal 
title under a trust implied, in invitum. 

In this case, not only usury, but both mis- 
take and fraud also may be inferred fh>m the 
facts in the record, if the parties, by their 
oral agreement, intended a loan, as we expect 
to show, there was usury, because not only 
were the two claims taken at par not worth ao 
much, but Southard reservea six per cent, 
the legal rate of interest, on the whole nomi- 
nal amount of the advance, and the rent of 
the farm also. There must, also, have been 
both fraud and mistake in the execution of 
the documents: Russell avers that the ddeaa- 
ancc, by its terms, shewed a mortgage; whicJi 
is a virtual allegation that if its terms mani- 
fest a conditional sale, he did not understand it 
and siened the writings under a miatake; and 
such should be presumed to be the fact if he 
thought he was borrowing; and the other par- 
ty, on that hypothesis, was guilty oi fraud. 
If, as we think they do, the allegations of the 
bill amount to a charge of usury, fraud, or 
mistake, a more formal and direct imputation 
of all or either of them is not necessary. 

Then, if the court should construe the con- 
tract, on the face of the documents, to be a 
conditional sale, and not a mortgage, we sub- 
mit the following extraneous considerationa 
for shewing that the advance was made as a 
loan; that the loan was illegal; that the me- 
morials were procured by fraud or mistake, or 
both, though either usury, fraud or mistake 
will be enough; and consequently, that the 
real contractawas a mortgage, and no sale. 

1. Russell had, only about sixteen months 
before the date of his conveyance, bought the 
farm for the purpose, as may be presumed, of 
making it hiH ultimate residence, and had paid 
for it 111 cash nearly three timea as mucn aa 
the nominal sum advanced to him by South- 
ard. It is not probable, therefore, that he do- 
sircd. so soon, to sell on any other condition^ 
or for any other purpose than to pay the debt 
incurred by Wio^ in managing the farm one 
ynar; nor even then, fur that purpose, if ha 
could conveniently procure the money by a 
loan. Jumes Southard was a citisen and mer- 
chant of Louisville ; and was, probably, a 
lender of money at usurious interest — See 
Huinsliaw's dep'n,233; Farquar's, 244. And 
men of that cast prefer loaning their money 
at high interest to buying and cultivating 
(arms. BeRides, Russell gut only |9,000 in 
oioucy, or in means either entirely or immedl- 
^ately available, and which couldT have serrod 
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scarcely any other purpose than that of payine j considered doubtful as to value or arailabiliiy. 
the farm debts— certainlj not that of an ad- 1 In answer to the 8th interrogatoiy, p. II, he 
rantageous inyestment. This comparatiydy , says, p 163, he has no recollection as to the law- 
small sum he could have borrowed without j yers, and is silent again as to others, thus admit- 
doubt or difficulty, almost any where, by | ting that he had been advised by 'other acquaint- 
mortgaging his land as a security. ancos" that, if he could get the ''defeasance, 

2.1). R. Southard's answer is discredited -^^-hich had not been recorded, his title would 
by reckless averments and studied evasions. ! b^ complete." Why was he ro adrised, sod 
1. Such averments, p. 16'J; defeasance never I ^jjy ^^g ^e anxious to get it in, if there ws? 
"contemplated or intended before or at the ^^ mortgage? 

time of the sale and conveyance!*' Page 158 rj.^^ ^^^^^^ .^ discredited, moreover, bv 
"After this Uansaction (the conva^rance) was ^^^ character of IX R. fk>uthard. See thi 
fully completed, and en the following day, or ^ i^j^^, of Kellar, p 224; of Chambers, 225; 
S^sa'r/iri I'eToStThrhr^^^^^^^^^^ of ^umer 226^f >Von; ib. of Mei: 
the farm for a small price, fnd urgenOv solicit- ^.^'^^^> ^27; of Harrison ib.; of Sulwell, 22S; 
ed leave torepurchaSe it!" P. 161. '"Ac price o/ S^aw ib.; of Pope 233; of btewart, 238. 
gireu by him (J. S.) was about the fair value And such ^n answer by such a man affords 
of the property!" (although the same respond- strong intrinsic evidence that the contrici 
ent afterwards insured the dwelling alone at w«is> i^ <»ct, intended as a mere securit>- for 
$7,000!) P. 158, "The instrument (defeasance) ' the amount advanced. 

was dated the day the deed and bond were in | 4. There is as much proof as such a fact is 
order that the bond might not be forfeited susceptible of, that Russell has ever under- 
whilstthe complainant should have the faculty »tood liis contract with Southard to be a mort- 
of repurchasing the land!" Page 160, (refer- g«ge. Ist, His Bill: 2d. His claiming a right 
ring to the $100 paid in 1830) ho says, his : to redeem, in the year 1830, when he could 
brother "was under no moral or equitable ob- ' have had no pretence to such a right had he 
ligation to pay it! " P. 163, alluding to the understood the contract as a conditional sale; 
two claims assigned to Russell, D. R. South- | And 3d. Col. Woollcy's deposition, p. 247. 
ard says, "Nor was either of them regarded And there is evidence also, that Southard 
as desperate or doubtful!" (Then why was J. was conscious that it waa Russell's intention 
Southard so careful in providing expressly only to borrow and secure the debt. 1. Hi* 
that Russell -took both claims "without re- repeated and almoFt incessant, and rather rri- 
courso, in any event whatever, to the said J. umphant. conversations with Lovcring on thf 
Southard or his assignee D. U. Southard, and ' the nice distinction between a c-onditional fslc 
(was) to take all risk of collection on himself, and a mortgage, the difficulty of writing s 
and make the best of said claims he can (could!)' J contract of a conditional sale in such terms ai 

3. Evasions. — Compare answer 2, p. 162, ito escape the construction of a mortgage, and 
with question 2, p. 10: in question 4, p. 10, the skill of Wordcn Pope iu.thAt art, p. 205. 



respondent is required to state whether the 
conveyance was not in a form the complainant 



lie seems to have enjoyed an omnipresent son 
of self-gratulation at the escape he then thought 



did not expect: his only answer to that is, that ' he had made from a mortgage through the 
''complainant did not intimate any objection ambidexterity of the eulogized lawyer.— 
or disappointment." Nevertheless, there is no i Whence this peculiar self-complacency and 
denial that respondent knew or .had reason to i loqiuicity, on that |)articular hobby, unless he 
believe that the form was not such as com- ; thought he had defrauded Russell out of bis 
plainant had "expected." In question 5, p. '■ land by palming on his necessities, confidence 

10, being asked if h& doubted, at the date of , and credulity, a sale in lieu of a loan? 2. The 
the contract, the repayment within the time equivokes, falsehoods and evasions already 
prescribed, he says, in effect, that, if rumor ! noticed in the answer of D. R. Southard. 1. 
had been true, and if he had believed that ru- ' The facts proved by Dr. AVood; that South- 
mor, he would not have doubted! Is not this | ard, told him that he had "advanced betweea 
straogely evasive, and is it not a tacit admission ; $4,000 and $5,000 upon that place, but in case 
that he did not doubt the payment? And, then, he owned the place, it would cost him $lA,- 
can the court believe that such men would, 000;" and that he also told him, or said in his 
without consideration, as a mere "gratutity," presence, that if a bill pending in the legtsU- 
as D. R. Southard avers, have given the de- . ture for extending the city limits should be- 
feasance after having, in good faith, aciiuired icome a law, "he would make $10,000 by it, 
the absoliite title to land worth three times I for the farm he got from Russel cost him $'lO,- 
the amount to be repaid? In question G, p. ; 000, and the passage of the bill would raise its 

11, the respondent is asked what he had told value to $20,000, and, if he had it disincum* 
others he would have taken for the claims as- , bored, he would not take $20,U00 for it." The 
signed to complainant had he not '^made the abortive effort to discredit Dr. Wood*s testi- 
lucky hit of finding me (complaiiumt) pressed mony should not effect its credibility, which b 
fbr money;" answer 6, p. 262, ^^non mi recor- well established by the concurrent testimony 
cKp" as to part, silence as to "the lucky hit" — ' of the following persons who have known bin 
thni virtually admitting that the claims were [long and intimately: Keasy, p. 239} HaU 241; 
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Gregory, S41; Elliot, 242; Farqutry 244.^ 
The fact that some persons say he was once 
intemperate, and sometimes, in conversation, 
ulkcd recklessly and eztraragantly, is insuf- 
ficient to destroy or materially affect his cred- 
ibility on oath, when testifying disinterestedly 
to facts intrinsically probable and which are 
not only not contradicted by any other witness, 
but are corroborated by other circumstances 
and proofs in the case. AVhen all the facts 
are analyzed he is entitled to credence. He 
told the truth. 

5. Dr. Johnson, who attested the defeasance 
and heard the conversation of the parties at 
that time concerning its objects, testifies (p. 
210) that «My (liis) understanding of the 
contract was both from Southard and Russell; 
and my distinct impression is, that Russell was 
to pay the money in four months and take 
back his farm." This cannot, by any allow- 
able interpretation of the language, be recon- 
ciled with the idea of an absolute sale on the 
condition merely of a privilege to repurchase; 
considering the question he was answering, the 
object of the querist, and the position of the 
witness, his response imports a mortgage 
clearly and inevitably. And, as he was se- 
lected by the parties as a witness of their con- 
tract, his evidence alone ought to be cunclu- 
■ive. If the defeasance docs not, as written, 
authorize the construction of a security instead 
of a sale, then there could scarcely be a doubt 
that Russell's signature was induced by mis- 
take, and also by fraud if Southard intended 
that it should operate as evidence of a condi- 
tional sale. This testimony is fortified by the 
fact that it harmonises with the undorsfanding 
of acquaintances of Southard and of some of 
his family, as shewn by the depositions of 
Doup, Longest and Ilawes. Doup says, 
<<About the year 1828, Bob Turner, a friend 
and crony, as I considered him, of James 
Southard, told me that Southard had loaned 
Russell $5,000, for which he took a mortgage 
on the land." — p, 262. Longest proves that 
Burks was desirous to buy the farm, but was 
deterred by the belief that Russell had a right 
to redeem it — p. 203-4. And Hawes says 
that, about the year 1839, <'he heard some one 
say, that Southard held said farm in mortgage; 
that Russell was in difficulty, and when he 
got through with his diflSculties, he would sue 
for it and recover it. Afterwards, I asked 
Southard's son about it, and he told me so too." 
Now, though the fact that a person who wished 
to purchase the land from Southard, another 
who was a crony of J. Southard, and another 
who was his son, or the son of the defandant 
Daniel, understood the contract to be a mort- 
gage, would be incompetent p^r »e. to prove a 
mortgage — it is nevertheless a fact proved, 
and, as such, is admissible and significant as 
a circumstance corroborating other and more 
direct facts. It would be rather strange that 
those persons alluded to in those throe depo- 
sitions, and donbtlesi other persons, should 



have understood the contract to have been in- 
tended as a mortgage, unless it had been so 
designed or understood by the parties, or one 
of them. 

6. If, as D. R. Southard avers, (and as may 
be true from a fact stated in Thniston's depo- 
sition and the fact that Dr. Johnson, who at- 
tested the defeasance, was not present at the 
execution of the conveyance,) the defeasance 
was not executed until a day or days after the 
conveyance — this circumstance alone is preg- 
nant with evidence of a mortgage. It is 
ahundantly proved, that .1. Southard was a 
sharp trader, and signally tenacious of any 
advantage he had obtained by a bargain. — 
See Harrison, p. 227; Turner, p. 225; Kellar, 
p. 224; Baker, p. 222; Marders, p. 220, &c., 
&c. If then, for the paltry consideration he 
had advanced, he had fairly bought the farm, 
and had obtained an indct'casable conveyance 
of the title without any understanding that ha 
was to hold it in trust as a security, could it 
be believed that he would, afterwards, volun- 
tarily, and without any consideration, give to his 
vendor an obligation to re- convey on no other 
condition than the restitution of what he had 
paid him? And, if Russell liarl negotiated and 
understood that he had, by his conveyance, con- 
uununated an irrevocable sale, why did he so 
suddenly change and rc(}uest a new contract giv- 
ing him the privilege of repurchasing? Why did 
he not think of this and provide for it before he 
had delivered the deed? The only rational 
answers to these questions imply, with a cer- 
tianty almost indisputable, that Southard ob- 
tained the conveyance on trust, and was con- 
triving to evade any written evidence of it; 
that therefore, Russell, apprehending fraud, 
demanded a memorial of defeasance, and that, 
when thus freshly and importunately pursued. 
Southard was bound to surrender a surrepti- 
tious advantage; and that, still contemplating 
the same fraudulent purpose, he had such a 
writing prepared as, in the judgment of his 
lawyer, would import a resale only, and on 
terms which ho thought Russell could never 
fulfill. And this deduction is fortified by 
D. R. SouthanPs reckless eflbrts to show 
that there was no consideration for the 
defeasance; for why, we reiterate, was it 
deemed by him so material to falsify as to 
the consideration unless he knew that 
Russell desired tlie defeasance as evidence 
of a mortgage, and so expected it to operate? 
For, if the parties .intended it ouly as reserving 
a conditional right of repurchase, a valuable 
consideration or no consideration for it was 
not material after the prescribed time for pay- 
ment had elapsed, and Southard's title had 
become indefcafablc. Whatever Russell 
might have thought of the terms of the defeas- 
ance, as it was all he could then get he was 
bound to take it. Southard, by obtaining a 
conveyance absolute on its face, had placed 
Ruisell in vinculisf which loft him no alterna- 
tive bat to take the memorial of defeasance 
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as offered to him or have none 'at alL All 
this D. R. Southard knew, and therefore he 
has subjected himself to the imputation of per- 
jurj or stultification in his elaborate and suici- 
dal effort to make the defeasance 'gratyitons!' 

7. The last extraneous fact we shall here 
notice is the glaring inadequacy of the consid- 
eration, which we consider, in itself alone, 
conclusive. 

That the farm was, at the date of Russell's 
conveyance, worth at least three times as 
much as the value of what he received from 
Southard is, we think, sufficiently established. 
All that he receired could not have been 
worth more than $4229.81 — and was probably 
of much less value, perhaps not equal to $4000 
— the claims assigned, amounting nominally 
to $3829.81, were not of that value; if they 
had 1)een, they would not have been assigned 
in the manner they were — as a mere "chance," 
without recourse on either of the Southards. 
We have no means of knowing either, whether 
they were founded on legal and binding con- 
siderations, or whether the securities were 
then deemed sufficient and availing — and we 
do know that Russell incuited the trouble, ex- 
pense, and hazards of protracted litigations ibr 
enforcing them, and did not finally succeed, to 
the whole extent, until the fall of the year 1830. 

And that the farm was worth more than 
$12,000, pi-obably at least $15,000, in Sep- 
tember 1827 — is inferrible 1st, from the Dep- 
ositions of Talbot, page .199 — of Doup, page 
201 — of "Wood, p. 214 — of Berkinmyer, page 
235 — of Richardson, page 236 — ^Howard, page 
237 — Marders p. 220 — whose estimates vi- 
brate between about $9,000 and $31,000— 2d. 
From the price offered by Talbot p. 199 — he 
considered a purchasa a speculation at $10,- 
000 in cash. — 3d. From its quality, proxim- 
ity to Louisville, and the cost and condition 
of the improvements — the house alone costing 
$12,000 and being insured at $7,000 — see 
Stuart's deposition p. 239— 4th. From the 
fact that J. Southard said (to make a case) 
that the farm had cost him $ 1 0,000, and, at 
another time, that if he ever owned it, the 
cost would be $10,000 — and from the fact that, 
only about 16 months before Russell's convey- 
ance, ho paid nearly $14,000 for the farm, and 
land was improving in price in September, 
1827, when he conveyed the land to Southard 
— see deposition of Howard p. 238. On these 
facts we may safely assume the minimum val- 
ue of the 'advance' by Southard. 

Would Russell have sold for such a price? 
"Inadequacy of price'* — "the conduct of the 
parties" — "the necessities of the party con- 
veying" — are admissible and important, on 
the question of a mortgage or conditional sale. 
But gross inadequacy is the most decisive. 
Oldham vs. Hally 2. J. J. Marshall 115— 
Erdrington vs. Harper supra — Wilcoxe's 
Heirs vs. Morris 1. Murph. 117 — 2. Call su- 
pra — 1. Pow. on mortgages — 5-6-&C. Con- 
ways's Ex'r vs — Alexander — supra: — ^in the 



last cast the Supreme Court said that grots 
inadequacy was very cogent evidence of a 
mortgage; and 3 of tiie then 7 members of 
this court, said it would^ •per scy be irrensta- 
ble." How can it be resisted when, as in the 
case now before this court, it is aided by oth- 
er considerations so various and persnasrre is 
these noticed in the foregoing view, which 
we here close as to the Ist position — that the 
contract was for security and not sale? 

II. The only act which could be tortured 
into a relinquishment of the equity of redemp- 
tion is the receipt procured ftom Bussell en 
the 6th. of October, 1830. But that is entitled 
to no such effect, for three reasons: 

1st. It was neither intended nor shoaldbe 
construed as a release of the equity of redemp- 
tion. The nominal amount of the claims as- 
signed to Russell, was $2829.81^; which ad- 
ded to $2000 advanced by Southard, made the 
entire aggregate of the consideration $4829.- 
81^ only. But through inadvertance, the par- 
ties had erroneously estimated the assigned 
claims at $2929.8l|, and therefore the con- 
veyance recited the latter amount as the con- 
sideration — ^Russell believed that he was get- 
ting, and Southard (if g]plty of no fraud) 
supposed that he was advancing $4929.811; 
and consequently the defeasance required tit 
repayment by Russell of $4929.8 1| cents as 
indispensable to his right to a reconveyance. 
Then, as Russell had not, even nominally, re- 
ceived more than $4828.8 1| cents, he had an 
indisputable right cither to demand the pay- 
ment of $100 with interest, or the privilege of 
redeeming on the repayment of $4829.81^ in- 
stead of $4929.81^ as erroneously stipulated. 
Southard — most recklessly and fraudulently- 
denied both his right to the $100 and his equity 
of redemption. Moreover, he was not then 
able to redeem, and was distressed for money 
— sec Southard's an'r page. 164 — and the 
dep'n of Johnson p. 212, and of Woolly, page 
246 — and of Thruston. 

Under these circnmstances the utmost he 
could expect at the time, was the payment of 
the $100 — and which sum alone, and without 
any interest, after much impudent and evasiTe 
trifling by the Southards, was finallj paid to 
him. It was this transaction, and this only, 
which the receipt of October 6th, 1630, was 
intended to acknowledge and certify; and. 
though fraudulently designed by the. South- 
ards, it expressly recites that the sum re- 
ceived ($1Q!0) maide ''the two debts of Brown, 
and Johnson, with the $2000, amonnt to the 
sum of $4929.81^" — the precise considera- 
tion acknowledged in Russell's conreyancc 
and required by the defeasance to be repaid 
by him. It is undeniable that the $100 were 
paid and received for no other purpose than 
that thus shewn, and just quoted. And there- 
fore, the cunning conclusion of the receipt, 
that ''this is in fVill of all demands upon J. 
Southard," should be interpreted by the court 
as intended and undentood by Bus sell, oalj 
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to acquit SonUuurd of all pecnniaxy demanda, 
or rather of all sudi demands on account of 
the confideration agreed to be advanced, or as 
advanced by Southard. It was manifestly not 
intended or understood by him, as releasing 
his equity of redemption — nor can it, as we 
respectfully insist, be consistently so construed 
by the court. 

2. Had the receipt been intended as a re- 
lease of the equity of redemption, it is ineffec- 
tual for want of any consideration. It is per- 
fectly ridiculous to pretend, as D. R. South- 
ard does in his answer, that the mistake in 
the computation was that of T^ordon Pope, 
and that the parties themselves did not esti- 
mate the claims on Brown and Johnson at any 
precise amount. Bussell must, as a matter of 
course, bo presumed to have understood that 
he was receiving, and Southard must be pre- 
sumed to have understood that he was advan- 
eing a certain and ascertained sum. Both of 
them must have estimated, at some fixed 
amount, the aggregate of the assigned de- 
mands; and must also have concurred in the 
same amount. And the conveyance and the 
defeasance show what that conventional 
amount was. Besides, as the defeasance 
required Bussell to pay $4929.81^ cents be- 
fore he could redeem, and as the sum he had 
received could not exceed $4829.81^, South- 
ard still owed him $100. The conclusion is, 
therefore, inevitable that the payment of $100 
in October, 1840, was received in satisfaction 
of a debt, and was no consideration for a re- 
lease, of the equity of redemption. And 
there is no pretence that there was any other 
consideration. 

3. But had the $l00 been a new and an 
actual consideration, and had Russell, on the 
receipt of it, agreed to relinquish his equity of 
redemption, not only was the consideration 
insufficient, but the agreement was extorted 
by duress and fraud. Although a mortg^ee 
may purchase the equity of redemption, he 
can never do so availably and irrevocably, 
unless he can show that he did it fairly and 
for a full and commensurable consideration. 
A contract by a mortgagee for purchasing 
from the mortgagor his equity of redemption — 
like similar purchases by others, maintaining 
a relation of trust or dominion as to the ven- 
dor — is constructively fraudulent; that is — as 
the best means of preventing fraud, for the 
perpetration of which there may be peculiar 
temptations and facilities in all such cases — 
the law will assume fraud until the contrary 
shall be made manifest by the purchaser. 
•And it is well settled Uiat, before a mortga- 
gee will be permitted to bar the equity of re- 
demption by an alleged purchase of it from 
the mortgagor, he must provO'that the contract 
was unquestionably fair, and upon an ade- 
quate consideration. *^The mortgagee may be- 
oome the purchaser of the equity of redemp- 
tion if he does not make use of his incnm- 



the estate for less than its real value. If, 
however, the mortgagee does purchase the 
equity of redemption, he should always'- pay 
a valuable, indeed an adequate consideration 
for it."— Powell on Mort. 122, n. N. This is 
the true doctrine, recognized by a multitude 
of concurrent and unopposed authorities. Its 
application to the facts of this case is unan- 
swerably decisive. Besides, the relinquish- 
ment, if intended to be made by Russell, was 
void for duress and fraud. Was he not pe- 
culiarly in the power of Southard? Was not 
that power fhtmdulently exerted? Did not 
Southard *'make use of his incumbrance (and 
a most foul use) to influence the mortgagor to 
part with his estate for less than its value,'' 
even for nothing? But, although a surrender 
of the document of defeasance was fraudu- 
lently coerced, the foregoing facts conduce to 
show that Russell did not understand that he 
thereby released his equity of redemption. 
And this deduction is fortified by the fact that, 
within one or two years after Uie date of the 
receipt, ho came to Louisville to look ''after 
his rights there" — and then undoubtedly 
claimed a right to redeem — Woolley's deposi- 
tion, 247. 

The conclusion seems to be irresistable that, 
by the arrangement of October, 1830, Russell 
made no intentional or binding relinquishment 
of his equity of redemption. But the conduct 
of the Southaitls in procuring the possession 
of the document of defeasance and writing 
the receipt of October 6th, 1830, and the ex- 
traordinary character and sinister purpose of 
D. R. Southard's answer to those matters, re- 
flect a flood of new light on the original con- 
tract, and afford conclusive proof of the usury 
and fraud imputed to J. Southard and his 
brother and coadjutor, D. R. Southard, the 
appellee. And here too, we find a retro-ac- 
tive auxiliary to the extraneous considera- 
tions urged in another place to show that the 
original contract was a mortgage. 

ni. No statute of limitations,/7ro;)rio vigore, 
applies to suits in equity. But as ''equity 
follows the law" — in its spirit and reason — 
and as it is proper that there should be some 
fixed and uniform period for b'miting bills in 
chancery as woU as common law actions, courts 
of equity have voluntarily adopted the statute 
of limitations in all cases of concurrent juris- 
tion to operate as a statutory bar, excepting 
only that, in cases of fraud and mistake, time 
is computed from the discovery only or from 
the time when, by reasonable diligence, it 
ought to have been made. Cases of exclusive 
jurisdiction in equity are of two classes — the 
first class embracing all cases in which, if rem- 
ediable by an action, the statute of limitations 
would operate as a bar; and the second class, 
comprehending all those cases in which the 
remedy at law, if there had been any, would 
not come within the operation of any statutory 
limitation. The first class may be illustrated 
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wiiTTaiitonlT,i>ithoutftgTmDt,accoiigiii[iiiiated aathontes toreqaire eitkor dsbontion or ci- 
on]y by * junior patent, tha legil title to Ihs t*lion of adjiid^ ciaeg for enmring the re- 
■une Und having been pT^Tiomly gnctcd lo cognition nf their soundDeM by thia court, 
an adTorwij clainiBQt. In that case, thortm- Tliis cs-f belong;! to the lut cUaa of ciati 
edy againsl the elder and the mora perfect, eidusivelv .M3gninbla in ■ conrt of eqoilj; 
title will bo exolusirely in B court of eqniiv. and iherofr.r^ ia not *(fect«d by iny ataaHar 
But wiih that exceptioD, the case would be bar. Wc in^igt alio, th«t it ii not eooclndea 
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^ectmenl, had that becu tl 
instead of the suit in equity. lu such a caw 
the statute would operate by aaalwy. But i u 
the second etaaa of cases of ezclusiTeJuri^. 
diction in equity, which may ba illustrated by 
trusts, there may be no such analogy. Tiip 
posseasion of the Trustee will not be presumed 
to have been adverse to the rightof the bene- 
ficial owner; and until it had been tortious or 
adverse in fact, and had so continued fur 
twenty ycara, a leffal reinedv, if anv euch had 
been maintainable, would not nave bti-n 
barred by the lapse of time. Of courne, un- 
d«r the same circnm stances, time woald nut 
bar the suit in equity. But, even in that case, 
Upte of time, tbough not a peremptory ataju- 
toty bar, migbt be prima /arif a presumptive 
bar. Feeling that, for stability and uniform i 
tf, legal preaumptions arising from mere lap'-e 
of time should depend on some llled peri, id, 
and deeming twenty yuars most fitting, be- 
cause the l^islative department had selected 
that period as proper for barring rights of en- 
try, and also because, within abont that timr, 
IcM of documeola and death of vitnessr; 
might be reasonably presumed — Judges and 
Jurists, wherever the common law prevails, 
have finally adopted the lapse of twenty years 
(nothing else appearmg to counteract it) aalLc 
period of legal presumption from mere titiif. 
And this presumption a-" - 

Judicial forum and to al 

after a bond had been due 30 years, the ]i 

wilt presume payment, unless soma otl 

fact inconsistent with that presumption shall '' optrau; 

be proved; and coaseqiiently thus also, if aiiiit) us 
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years ajier the day of forfeiture, the 
presume that he had paid tho debt punctually, nf 
and that his poasesston had been in hla ovm lii 
right as absolute owner, and therefore adver.<i 
to the claim of the mortgftee — and, 



oC u laiihrjl mortgagee, before the 6tli of Oe- 
\i)hi:t,\>~3li, from which time we mi^t pet- 
hiip^ infer that hi* potMesion waa in fact 
wrongfully in hia own usurped claim ol abso- 
lute owner. Only about 17 yewa had d^ised 
between that tima and the comoiencemanl of 
thix suit. And, even from the end of tour 
months Bucctedingthedate of the defeasance, 
uuiil the iuGtItation of the toit, 20 yean had 

Then it i? manifest that the equi^ of rt 
demption la Dot lost of defeated bymetcl^MC 

Nor i^ there any auxiliary fact irhich, when 
combined with the running of time, would be 
Etuffictent to create a rational presumption, (a 
preiiiimplion, in fact that the equity of tc- 
demptjon bid been either abandoned, te- 
linquished,or overruled by snpetrening and 
preponderating equities in Southard. 

Thoru is enoash in the record to shew, as 
Already B'lg^ted, that the fraudulent and 
oppreH^iii',: iransaction of October, IB30, wsi 
□Ol inlendtd by Russell at that time, nor on- 
dtrtt.wd by him since as a reilnqiiiahitient of 
his [jgbt tn redeem. And Sonthard does net 
prutend tlmL it waaever raleaaed by any sub- 
Sfuuciilnel. He even denies that it ever eiit- 
ted And moreoTer, some facte before aUa- 
Jctl lu, indicj^ a recognition of a subaistiag 
murlgacE, aince the rear 1830, and oral aMV- 
ttons of a rigbt to redeem by Russell aince that 
iGi^morable year. We can perceirc no het eo- 
operaling nith lapse of time to eBt»blish a 
presumptive Bar. And the mere lapse of 17 
year:;, or even 19 jearsand 8 months, isunqnes- 
lobly insuScieat. Bssides,aofaraaitmi|^ 

— (though, in that way ineffect- 

' iding to the inference o! 



, ifthcmortgageehadbeen inposKcs- fnn 
sion twenty years after the debt became due. ,''<ia 
there would be a resulting presumption of law, , dt'3 
that the equity of redemption had been re- 1 nor 
leased. But, in such cases, as the bar would ' «1l 
be merely presumptive, it might be defeated 

Sroof of a recognition of the subsistence of 1 
ebt or of the mortgage, express or Implied, 
any time wilbin the twenty years; fornetn 
day short of full twenW pears, uncorroborai 
by any other and fortify lugcini'J 
be aumcient to raise me t< 



. rebutted by the destitute and 
itesfl condition of the mortgagor. A victiiD 
■0 avarice and fraud of thelSonthards, he 
been unable to redeem by payment — and 
been lulled by the hope that, when they 
;hould becoioB gorged with the profile of the 



lally yield it up to him on 

equiiuTiie terms, without a suit, which he, a 
diatilutc f-tianger, had neither the couram. 
nor nif'an^ lo prosecute against each fcarfol 
fflldK. until 1847, when, all hope of voluntaiv 
jii=licc expired and ho began to apprehend 
ib:it longer delay might arm his adveraarj 
with nle-iful weapon of successful resistance.' 
Nnr are there any countervailing eqnitin 
D. K. Southard ia a volunteer; He haui al» 
fiiW uotice or the facta, and conneellad and (•■ 
opersied, throughenti with J. Southard. Bi 
participated In eveiy act of ftaod end is n- 
-'' «!• of tlte piUtj Mton. Then 
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^sponsible at 
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if no dmager that % redemption now will remit 
in any injnitice to him. He has made no ral- 
nable improrementfl in faith of ownership. 
He could complain of no loss b j any wrongful 
act or deceptiye omission by Russell. And, 
if any unreasonable disappointment or loss 
should result to him fh>m a decretal redemp- 
tion, his long occupancy of the farm and en- 
joyment of the profits, would alone afford am- 
ple means for his indemnity, if he should be 
entitld to retribution. Such enormous fraud 
and oppression, as he and his testator inflicted 
on an imfortunate and distressed fellow citisen, 
should not be consecrated by the lapse of 
seventeen years. They cannot be thus 
legalized by Kentucky Justice or American 
Jurisprudence. The right to redeem has not 
been relinquished, forfeited or lost^ This we 
think, we hare a right to condnde with confi- 
dence. 

The extent of the relief which would be 
proper, in iht event of arerersal of the decree 
of tiie circuit court, may be worthy of some 
supplemental notice. 

1. Southard should be charged with the 
reasonable profits of the farm, subject to a 
credit for amelioration, if any. He may be 
entitled to $4,829.8 U, with six per cent, in- 
terest thereon, from the date of the contract 
And we presume to suggest that he may be 
liable for 97,000, for which he insured the 
house, if he received that sum under his poli- 
cy; or for whatever he did receive, if he re- 
ceived any thing. But, as the facts necessaqr 
for a final adjustment of this matter have not 
been effectually litigated, we would suggest 
the propriety of submitting it to ulterior in- 
vestigation on the return of the case, if it shall 
be remanded for a final decree for relief. 

S. The lein claimed by the heirs of Burks 
ought to be disregarded. It is but the renew- 
al of a mortgage taken by himself as an addi- 
tional security for the price of lots sold by 
him, and on which also he reserved a lien. 
That lien on lots should be presumed to be 
suflkient; and moreover, Burks had notice, 
49 



actual or constructive, of BusseU's pre*ezitt- 
ing equity — see deposition of Longest, S04. 

3. Nor can Tompkins be entiUed to tilt 
protection claimed by him as a bcnaJiiU pur« 
chaser without notice. Southard himself sayi, 
as to that matter, only that he had conveyed 
to Tompkins. He does not intimate that ha 
sold to him for a valuable consideration. 
Tompkins says that he bought 31 acres for 
93,500, and had paid 91>500of that price. If 
all that be true, the actual price was about 
9 1 1 2 an acre for land proved to be wortii 9350. 
Tompkins is the son-in-law of D. B. Southard. 
It is quite likely that the conveyance was cb 
advancement. But were it a sale, Tompkina^ 
position and relationship towards Southard 
might imply notice of BusseU's equity. Bnty 
however all this may be, Tompkini, having 
paid only a portion of the consideration, is not 
in the legal sense, a ^'purchaser," witiiovl 
notice, fioth the conveyance of the legal titlt 
and the payment of the consideration are ne* 
cessary to constitute such a purchaser^— • 
Hardinghstm vs. Kichols, 3 Atk., 804; Sng- 
don on Venders, 302; Frost vs. Bedcham^ 1 
Johnson's Ch'y. n. 288; Lewis vs. Pafaner, 7, 
ib. 65; 2d vol. Mad. Ch'y. 255; 2d voL Sto^ 
ry's Equity, Sec. 1502. So far as Tomp]^ 
had not pai^ before the commencement of tfali 
suit, (behig a hcfnafide buyer in £i6t,) be would 
hold the legal title under an implied trust fbr 
Bussell. And should he, so far as he had pre- 
viously paid, be entitled to protection pro Uu^ 
there would be no difBcultyin securing to hbn 
a just measure of indemnity. We desirt 
nothing but justice either as to the redemption 
or the extent and manner of it. 

We hope fbr the rescue of our long euf- 
fering client at last, though late, by the oterM 
of this court. And reporing o^ this trust, wa 
here conclude, without f^utiier amplidcatioBf 
adding only that, whatever may be the ulti- 
mate decision, we have a right to expect thai 
it will, in all respects, harmonise with tfa« 
Ltx loti amtTaciu» — which is the modem eoda 
of Sequitable Jurisprudence as reeognlied 
and established in Kentueky. 
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This Oovrt hflVing, at ita last term, in the 
ease of Russell tb. Southard aud others, de- 
cided that a convejance of land near Louis- 
rills, Kj., bj Russell to Southard, was a 
mortgage, aud that the mortgagor might re- 
deem on terms prescribed in the opinion. 
Southard petitioned for a re-hearinc^— and his 
petition being overruled, the Circuit Court, in 
obedience to the mandate, entered a decree for 
redemptioni and continued the case for further 
preparation as to some of the defendants. 
Whereupon Southard filed in that Court a bill 
of Reriew, praying for a review, or a change 
of the decree for redemption, on the allegation 
that, since the date of the original aecrce 
bj the Circuit Court, he had made the fol- 
lowing discoveries : 

1 . That the attomej ( Stewart ) who brought 
Russell's suit " iU^allv, fraudulently, and 
corruptlj obtained, bj direct bribery, the tes- 
timonj and deposition of Peter Wood, a ma- 
terial witness in the case, and upon faith in 
whose statements the Supreme Court was in- 
duced to render its decision." 

2. That the contract under which Stewart 
brought the suit was champartous, entitling 
Stewart to one-half of the land in the event 
of succesb. 

3. That " iuit before the sale of the farm 
to James Southard, it was offered bj Russell 
to George Hancock and the late Mrs. Caroline 
Preston for the price of $5,000, and he was 
urgent with each of them to buy at that 
pnoe." 

4. That shortly previous to the sale to J. 
Southard, the farm was advertised and offered 
for sale by Russell at auction, and not sold for 
want of bidders — though your orator hai "soine 
imperfect recollection of guch having been the 
fact,'* 

5. That Talbot had sold, for only about 
$4,000, property in Huntsville, which, at the 
estimate oi •10,000, he testified, in the ori- 
ginal suit, he had offered Russell for the land 
afterwards conveyed to Southard. 

6. That James C. Johnson, a witness in the 
original case, ** will prove that the Supreme 
Court has entirely misconceived or miscon- 
strued what he intended to say in his deposi- 
tion, as will appear by his affidavit filed kere- 
with." 

7. That "he has found among the papers 
of J. Southard what puports to be a wntten 



extract from a letter from O. C. Russell to J. 
W. Wing, dated Alexandria, 19tli December, 
1827, which is filed herewith. Thic extrset 
is entirely in the hand writing of W. O. PayB», 
who diea long before the institution of this 
suit, and ceilified over his sigpiature to be 
truly executed, on the 16th Januazy, 1828." 
8. That he " has seen what purports to be 
an official extract from the schedule of estate 
surrendered by Russell, under oath» when he 
took the benefit of the insolvent act of Alaba- 
ma, one item of which is a debt against Jcmn 
Floyd for $8,000. This together with the ex- 
tract of the letter from Russell to Winn, in- 
duces the belief that the sale from Floyd to 
Russell was coupled with some sort of'^coD- 
tract between them, which authorized Russell 
to look to Floyd for whatever difl^Brence there 
might be between the price obtained on a re- 
sale of the farm /and that which he paid Floyd 
therefor." 

Such is tlie anatomy of the Bill of Reviev, 
which, with the leave of the Circuit Court, 
Southard filed. Russell, in his answer to that 
bill, denies that the allegations are sufficient 
for maintaining a Bill of Review— deniei 
champarty, and shows that, by his .contract 
with btewart the latter was to have a eontis- 
gent fee of one-half of the value of the laad 
redeemed— alleges that there was no specific 
agreement as to the amount of the fee uatil 
after the suit was brought — ^that there was do 
understanding or purpose that Btewart should 
have any interest in the land until after this 
Court decided the case, when, at the instance 
of Henry Clay, one of his counsel here, he 
conveyed to Stewart half the land for securinf 
his own fee, and the fees also of Mr. Clay ana 
of several others of his counsel in this 'Cwai 
and in the Court below — denies, that anycor 
rupt influence was exercised in procuring Dr. 
Peter Wood's testimony — avers that his testi- 
mony was strictly and wholly true— etaxsn 
that, when he visited Kentucky in the Fidl of 
1827, his manager. Wing, presented to him s 
list of debts to a large amount, incurred bj 
his (R.'s) agent, among which was a debt to 
Wood and another to Dr. Smith— that whei 
he brought his suit, he gave Stewartsa mesDO* 
randum of witnesses, ot whom Wood was one, 
and, being informed by Stewart that Wood 
and Smith claimed payment of their aid 
debts, and that he had pratented to him Ij 
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Wood a bill for medical serrices and borrowed 
money, authenticated by Win^s endorsement, 
he authorized Stewart to give a note for it, 
which he afterwards understood Stewart had 
done, for $280 — and denies that there was any 
other motive or consideration for that note 
than a desire to satisfy an honest debt — denies 
that the decree of the Court would have been 
otherwise than it was without Wood's testimo- 
ny — insists that, as Southard had, in the ori- 
emal case, endeavored to impeach Wood, and 
nad, in his petition for a re-hearing in this 
Oourt, said that he had always suspected thit 
he had been suborned, he had been negligent 
in not showing sooner the fact of the existence 
of the note to him for $5280 — and avers that 
this matter is no cause for a Bill of Review — 
denies that he ever offered the land to Han- 
cock or to Mrs. Preston for $5,000— denies 
that he saw Hancock during the year 1827 — 
says that, instead of offering to buy his land, 
Mrs. Preston proposed to TOrrow from him 

$5,000— denies that there was any such un- 
erstanding with Floyd as charged in the bill 
— avers that he could, any day, nave sold the 
land for much mere than $5,000 — that J. D. 
Breckinrid^ informed him that he could get 
|9,000 for it, but he was unwilling to tiJce 
that sum for an absolute convevance— denies 
that anv specific property in HuntsviUe was 
offered by Talbot, and avers that the offer was i 
$10,000 m property of that value — denies the 
materiality of Johnson's explanation of his 
deposition, or his right to constrne it for this 
Court, or Southard's right now to bring that 
explanation in — denies the genuineness of 
the extract from a letter to Wing, argues 
to prove that it is false, and avers that the 
spurious paper has been lately and fraudu- 
lenUy altered, by erasing 'redeem,' and insert- 
ing 'le-pnrchase'—- denies that any oi the va- 
rious grounds speoified in the bill are suffi- 
cient to justify a review — insists that all of 
them were involved m the issues previously 
litigated — avers that, in not presenting them 
in proper time. Southard was guilty of gross 
negligence — and concludes b^ averring that, 
from the beginning of this litigation, Sou Ui- 
ard had been guilty of the most unscrupulous 
frauds and foul play, and appeals to the re- 
cord to prove it — ^and finally denies all fraud 
and every allegation not airectly answered, 
and prays a dismission of the bill and an en- 
forcement of his decree. 

The Circuit Court dismissed the bilWand 
Southard has appealed. 

In arguing tne case, we will first briefly 
consider the law which must ^vem the de- 
cision of it. As Southard's fidl of Review 
does not (question the correctness of the opin- 
ion of this Court on the original record, but 
relies alto^ther on an allesed discovery of 
evidence since the date of uie first decree in 
the Circuit Coutt — an inquiry into the cor- 
rectness dT the decision sought to be reviewed 
would be superfluous and impertinent. 

Though a decree may be set aside for 
fraud in obtaining it, the proper proceeding 
in foch a oaae is, not bj a Bill d MTMWibnt 



by an original bill in the nature of a Bill of 
Review. 

A Bill of Review and a bill for a^ew trial 
of an action depend on the same principles, 
and are fi;ovemed by analagous rules of prac- 
tice; ana neither of them, as wo insist, can be 
maintained on the extraneous ground of a 
discovery of new testiq^ony, unless the com- 
plaining party had been vigilant in the pio- 
paration of the original suit, and conldnot, by 
proper dilieence, have made the discovery in 
time to maxe it available on the trial — nor un- 
less the discovered testimony will prove Bfaet 
which, had it been proved before or on th# 
hearing of the original case, would have pro- 
duced an essentiallv different judgment or 
decree— nor unless tbe new evidence be either 
documentary or, if oral, shall establish a fact 
not before m issue for want of knowledge of 
the existence of the fact or of the proof of 
it. This is the long and well settled doctrine 
in Kentucky, (See Kespass, <bc., vs. McOlan- 
ahan, Hardin, 347; Forbes vs. Shackleford, 

1 Littell, 35; Taney vs. Downer, 5th, lb. 10* 
Findley vs. Nancy, 3 Mon. 403; Hendrix's 
heirs vs. Clav, 2 A. K. Marshall, 465; Respasa 
Ac, vs. McClanahan, lb. 379; Daniel vs. Dan- 
iel, 2 J. J. Marshall, 52; Hunt vs. Boyer, 1 lb., 
487; Brewer vs. Bowman, 3 lb., 4S3; Ewing 
vs. Price, lb. 522.^ This doctrine is as rational 
every where as it is authoritative in Eentuckj' 
and we think that it is generally rscognisaJ 
and maintained wherever the equitable juris- 
prudence of England prevails. It is co-es> 
istent with the ordinan^ of Chancellor Ba- 
con, of which that one applying to Bills of 
Review on extraneons ground has been, fron 
the^earof its promulgation, interpreted as x«- 
quiring either new matter not before litigatMl, 
or recorded or written evidence decisive of a 
fact involved in the former issue, and of the 
existence of which memorial the complaininr 
party was, without his own fault or negligo&oo« 
Ignorant, until it was too late to use it to pro- 
vent the decree sought to be reviewed. (Soo 
Hinds' Practice, 58; Gilbert's For Rom. 186; 
Story's Equity Pleading, 433-4, N. 3 Taylor 
vs. Sharp, P. Wm's 371; Norris vs. LeKevo« 
Atk., 33-4, t} Maddox, Ch'y, 537; Partridge vi. 
Usbome, 4th Russell, 195; Wiser vs. Blaekly, 

2 Johnson's Ch'y Rep's, 491; Livinnton vs. 
Hubs, 3 lb., 126.) 

Discovery of additional witnesses, or of cu- 
mulative or explanatory evidence "by tho 
swearing of witnesses,'^ has never been ad- 
judg^ed a sufficient ^ound for a Bill of 
Review, or for a new tnal of an action. Tho 
rule applied by most of the foregoing author^ 
ities, and virtually recognised in all of them, 
is dictated by obvious consideratimis of poli- 
cy, security, and justice. A relaxation of it 
so as to allow a new trial or review, on the al- 
leged disoovery of corroboratiye or explana- 
tory testimony of witnesses, would open tho 
door to fraud, sabomation, and poijnij, aod 
would not mily encourage negLigtnoo, but 
would lead to vexatious uncertainty aod dolar 
in litigation. * 

^ Aatotht dUtooToyof now ''malltfi'^orol 
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written eridemee, the law is alto prudently 
itringent in requiriDg that such matter or eri- 
denoe aW^ clearly make the case coQclusiye 
in favor of the paitj seeking to use it; and, 
moreover, that the Court shall be well satis- 
fied that the non-discovery of it epportnnely 
was not the result of a neglect of proper in- 
quiry or reasonable gidiligence. Toung vs. 
Kelghly, 16th Ye. p. 3S3; 2 A 3 Johnson, Su- 
pra; Fmdly vs. ifancy. Supra, and some of 
the other cases cited. 

If or will a review or new trial be granted 
for the purpose of impeaching a witness. 
Barret vs. Belshe. 4 Bibb, 349; Bun vs. Hovt, 
3 Johnson* dS5; Duiyee vs. Dennison, 5th, n>., 
tfO; Huish vs. Sheldon, Sayre, 37; Ford vs. 
Tilly, a Salk. 6S3; Turner vs. Peart, 1 Term R. 
717; White vs. Fussel« 1 Yessey A Beame, 151. 

We respeetfullv submit the question, whe- 
ther the principles recognised and the rules 
established by the foregoing citations, and 
many other concurrent autnorities, do not 
clearly and conclusively sustain the decree 
dismissing Southard's Bill of Review, and 
which he now seeks to reverse f We suggest 
til Umine that the bUl should not be construed 
as intending to impeach the original decree as 
Imving been obtained by fraud. The only 
distinct allegation in it on that subject is, that 
Stewart (one of Russell's attomies) fhuidu- 
lently bribed Dr. Wood to give his deposition. 
There is no allegation that Wood's testimony 
was false, or that, without his testimony, Rus- 
sell would not have succeeded in this Court 
Nor does the Bill annrhere intimate what por- 
tion of Wood's evioinioe was false, or in what 
rsapect. And, could the bill be understood as 
sufficiently impeaching the decree for fraud in 
ebtaining it» an original bill, and not a Bill of 
Beview, was the proper remedy. If, there- 
fore, it be Southard'a purpose both to impeach 
the decree for fraud, and also, on the discovery 
of new testimony, to open it for review, we 
nbmit the question whether those inconffru- 
OQS objects can be united availably in aBill 
of Review. 
^ Bat we cannot admit that either the allega- 
tion of false swearing or of the peijmry of a 
witness is ground for a bill impeaching a judg- 
ment or decree for fraud: nor have we seen a 
ease in which it was ever adjudffed that>the 
subornation of false testimony oy the suc- 
csssauI par^ was such fraud in the judgment 
or decree as would lay the foundation for an 
original bill for setting it aside. Although it 
might be gravely questioned on principle, yet 
it it has been said that, whUe a tfill of Review 
or for a new trial will not be maintained on an 
allegation that the decree or judgment was ob- 
tained by fslse swearing of a material witness, 
Set a subseauent conviction of the witness for 
16 imputea perjury may be ground for a re- 
view or new trial. But whenever alleged 
perjury is the ground for relief, legal oon- 
viotion and conclusive proof of it by the 
record are, at the same time required as in- 
dinensable. And this is dictated by the same 
fidSoy which forbidr new ^trials or reviews for 
yuM^UM wifiDMicB by dhif 



Reepass vs. McClanahan, and Brewer vs. Bow- 
man, Supra. Whilst, therefore, we doubt whe- 
ther, on well established principle or poliev, 
even a conviction of purjury is, per «e sofl- 
cient cause for a new trial or review, we cannet 
doubt that imputed perjury witfaonteonvietioa 
is not sufficient in any case. 

Simply obtaining a decree on a groaadleH 
claim and on false allegations, and even ftlst 
proof by a party knowing that his claim is 
unjust 'and that his allegation and proof art 
untrue, has never been Mjndged to be a fraad 
on the other party, for which he conld be re- 
lieved from the decree by a Bill of Review, or 
an original bill impeaching it for fraud. Bell 
vs. Tucker, 4 B. Mon., 652; Brank vs. Means, 
nth lb., 219. 

If pTocoring a decree by false allegatisns, 
known by the p&r^ making them to be natrae, 
and also availing nimself of false testiaMny, 
knowing that it was not true, bo not, in judg- 
ment of law, such a fraud on the other par^ 
as to subject the decree to nullification or evw 
review, why should the faet that the same psr- 
tv, who knowingly alleged the falas^iood, is* 
auced the fslse Witness to proTe it, make a esse 
of remediable fraud ? 

But, if, in all this, we are nustaken, we in- 
sist, as already suggeeted, that there is, in this 
case, neither proof nor allegation that Dr. 
Wood's testimony was either totallj or parti- 
ally false; althou^ Southard, as proved by 
the depositions of Jos. C. Baird, (p. 16S.) sad 
of R. F. Baird, (p. 156-7,) and of £. Clark (p. 
145-6,) and of Deering, (p- 155-6,) and of W. 
J. Clarke, (p. 259-60-61^ made elaborate and 
sinister efforts to seduce Woodland fraadnlently 
extract from him something inccmaiatcot with 
the truth of his deposition, his failore was so 
signal as to reflect corroborative coiedit ea 
Wood's testimony. In the original csss, 
Southard made a desperate effort to Impost 
Wood's testimony. In that ho failed. This 
Court, in ite opmimi, said that he ahonld be 
deemed credible, and moreover amid that hit 
statemente were intrinsically probable, sad 
were also corroborated by other facte in the re- 
cord. The assault now made upon him, aad 
on the attorney of Russell, ia but a lenswedl 
effort to impeach testimony tiiat wiw accrtd- 
ited and considered by this Court in ite origi- 
nal decision. 

Could this forlorn hope auceeedt the only 
effect of the success would be to dsfirive Roi- 
sell of Wood's testimony. The setting aside 
of the decree would not fellow aa a necessaiy 
or even a probable consequence. If thoe be 
enough still remaining to sustain that deerss^ 
it will stand. And that there will be enoogh, 
we feel perfectly satisfied. The groea inade> 
(^uacy of consideration^-the defeasance aad 
its accompanying cireumntanriiii tK^ip^iffnliy 
and extraordinary means employed to disgoiss 
the true character of the contract — the condi- 
tion and obiecte of Russell — ^tho charackr, 
business ana conduct ef the Southards— the 
alleigationa, evasions, inconaisteneieB, aad 
falsehoods of the answer of D. R. Soathaid- 
JonhMii'a taitimoDy, pnfi&g:, w tUi Cetft 
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■ftid, a mortgag*— these and other cooaidem- 
tiooe, independently of Wood's tettimonjr, are 
amply aomcient to aaatain the former opinion 
of thia Court, as shown by that opinion itselfj 
and by abundant citations of recoffnised prin- 
ciples and adjudged cases in our former orief. 
Then the allegations as to Wood and Stew- 
art, had they been sufficiently explicit to im- 
Csnbomation and perjury, and had they 
also proTcd, would not hare amountod to 
vitiating and arailable fraud in obtaining the 
original decree, which could not be annulled 
or chan(|ed on that ground br an original bill 
impeaching it for mud. This matter conse- 

aaently is, in effect, only an impeachment of 
le credibili^ of a witness; and which, had 
it been possible, would hare been ostensibly 
eifeoted oy the swearing, and perhaps perjury, 
of other witnesses, and by corruption and 
feal combination. But though means extraor- 
dinary and discreditable hare been employed 
to destroy Wood's credibility, Uie only circum- 
stance which could, in any degree, tend to 
throw the alightest shade on the truth of hia 
testimony is the fact that, about the time he 
gave his deposition, Mr. Stewart executed hia 
note to him for f280. Is it proTcd, or can this 
Court judicially presume toat the considera- 
tion was corrupt t or can the Court presume 
that Wood was bribed by that note to fabri- 
cate false testimony ? Wsuld not this be not 
only uncharitable, but unreasonable and un- 
just, in the absence eren of any explanatory 
circumstance ? But Russell, in answering the 
ehnge of bribery, peremptorily denies its truth, 
and affirms that his manager (Winn) had, 
among other liabilities incurred by him in 
managing the farm, presented him with an 
account due Dr. Wood for medical serricts, 
and also for a small sum loaned to him by 
Wood: that, nerer baring been able to pay 
that debt, he directed Stewart to adjust it by 
note before he should require Wood to testily 
to the facts which he had learned that he 
could prore by him; and also to adjust a de- 
aaaad which Dr. Smith held against him for a 
large amount; and that Stewart accordingly 
executed the note for 1380 to Wood, but did 
not settle Smith's debt because that was in li- 
tigation. Now Southard having made Rus- 
seU a witness, and there being ne inconsist- 
ency or imprebability in his response, it should 
not be gratuitously asaumed to be false. It 
is moreoYsr not only uncontradicted, but in- 
trinsically probable. The medical account 
for $130, with legal interest for about 31 years, 
would, together with less than $10 loaned, 
amount, at (the date of the notCi to 9380. Dr. 
Smith proves that Stewart did speak to him 
about settling his debt This is corroborative 
of the answer. And thouffh Smith did not 
knew that Wood had renaered professional 
aervices to Russell's numerous slaves while 
under Winn's charge, he himself having been 
generally their regular physician, yet it is 
quite probable neverthelees that he did, as 
Winn Informed Russell, and as the latter 
sssBS to have belieysd sad aeknowledged. 
Ist, M btfovi JJltiiMi if ^ " 



Wood nolhinff, Stewart's note to him, even if 
given to induce him to testify, would not 
prove that he testified falsely or in what re- 
spect It has been not very unusual, as in 
tne Gardiner case, to pay witnesses a bonus 
for subjecting themselves to the inconvenience 
and responsibility of proving the truth. In 
its worst aspect, tlie utmost efftct of this mat- 
ter '.would DO to impair Wood's credibility, 
which cannot be done by a Bill of Review. 
' Our view of this matter, therefore, ig: 1. 
That an original bill could not set aside 
the decree for the alleged subornation of a 
witness. 8. That the same cause would be 
insufficient to maintain a Bill of Review, un- 
less the witness had been convicted of perjury, 
and that it may be doubted whether oven con- 
viction would make a sufficient cause. S. 
Thai the bill in this case does not allege that 
Dr. Wood's testimony was false, nor intimate 
in what respect; and that, therefore, on this 
point it is radically defective and wholly in- 
sufficient. 4. That there is no proof that his 
testimony was untrue in any particular, but 
that, on the contrary, its perfect purity and 
truth, in ewtsty essential matter, arestronfly 
fortified by the constancy and emphasis with 
which, drunk or sober, in defiance of corrupt 
combinations and strone temptations to s^^uce 
bim into renunciation of some portion of it, or 
into some purchased or inadvertent declara-. 
tion or admission inconsistent with it, he has 
adhered to and reiterated the truth of it at all 
Umes and under all circumstances. 5. That, 
without Wood's testimony, the decree was 
proper, and would have beien just what it is. 
6. That the object of the Bill of Review is to 
impeach Wood's credibility, which cannot 
now be allowed, and if allowable, has bsen 
entirely frustrated* and would be unavailing 
to bouthard had he succeeded in his purpose. 

'« The credit of witnesses is not to be im- 
peached after hearing and decree. Such ap- 
plications for an examination to the credit of a 
witness are always regarded with great JMd- 
ousy, and they are to be made before Uie hear- 
ing." (White vs. Fussell, 1 V. A B., 151.) 
There would be no end of suits if the indul- 
cenee asked for in this case were permitted.*' 
Livingston vs. Hubbs, 3 Johnson's Cham- 
pu^ Rep's, 137. 

The other grounds relied on for opening the 
decree are not entitled to, and thsrefore shall 
not receive, as much consideration as that of 
the allesed bribery of Wood. But each of them 
will be briefly noticed. 

1. ChamparUf, This will, we presume, be 
abandoned. It is clearly unavailable for three 
reasons: 1 . According to common law a cham- 
partous contract between Russell and his at- 
torney (Stewart) could not be pleaded \fj 
Southard in bar of Russell's equity of re- 
demption. A Kentucky statuts of 1834 pro- 
vides that any contract for carrying on a suit, 
for land, in the adverse possession of another, 
in consideration of "part or profit thereof," 
shall be unlawful, and ^udl subject to fcrfeii- 
urs, for the benefit of such oceapsot. tin 
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Under this enactmenty had the contract be- 
tween Russell and Stewart been prohibited 
by it. Southard might have pleaded the cham- 
partj in bar of Russeirs bill. But the con- 
tract was not prohibited by that statute. It 
was not a contract for "part or profit" of the 
land. Stewart had no lien on, nor anj inter- 
est in, the laud. His fee was to be paid in 
monej, and for enforcing it, he must hare 
proceeded in personam against Russell. Half 
the yalue of the land was referred to onlj as a 
measure of the contingent fee. Besides, as 
the statute is severelj penal, its operation 
should not, hy construction, be extended be- 
yond the plain import of its words. And the 
Appellate Court of Kentucky has invariably 
construed it as not embracing or infecting witn 
illegality such a contract as tnat between Rus- 
sell and Stewart. See Wilhite vs. Roberts, 4, 
Dana, 173: Blackcrby vs. Holton, et al, 5 lb., 
523. 

2. The statute does not apply because South- 
ard's possession, as adjudged by this Court, 
was that of mortgage^, and was therefore not 
ladverse. Castleman vs. Combs, et al T. Mon. 
376; Bailey vs. Dickens, 5 B. Mon.,179; Gre- 
gory's heirs vs. Ford, et al. lb., 472. 

3 . Had the contract been champertoui« still 
equity would not, on Russell's i^)piication, dis- 
turb it after it had been ezecutea — in pari cfe- 
lictopotier est conditio de/endentis. Nor, on well 

* established prii|ciples, will a Bill of Review 
be permitted for the purpose of enforcing a 
forfeiture in fkiyor of Soutnard. 

II. Thealleged discovery of Hancock's testi- 
mony, and of Oldham's as to Talbot's Alaba- 
ma property, and of a mistake, either by this 
Court or by the witness himself, as to Dr. 
Johnson's testimony, are all plainly insuffi- 
cient. These three distinct allea^ations are all 
in the same category. Each aliSe depends on 
the question whether a discovery, after decree, 
of new witnesses concerning matters previous- 
ly litigated and adjudged between the same 
parties is goi^ ground for a Bill of Review; 
for what was the value of the land conveyed 
by Russell to Southard^ and whether tiiis con- 
veyance was a conditional sale or mortgage, 
were the principal questions involved in the 
original suit, and tne testimony of Hancock 
and Oldham applies only to the first, and that 
of Johnson is merely explanatory of his for- 
mer deposition as to the last of these litigated 
matters. The foregoing citations conclusively 
show that no such cumulative evidence by 
witnesses is sufficient for upholding a Bill of 
Review. ** No witnesses wnich were or might 
have been examined to any matter on the Bill 
of Review, unless it be to some matter happen- 
ing subsequent, which was not before in re- 
cord or writing, not known before. Where 
matter of fact was particularly in issue before 
the former hearing, though you have no proof 
of that matter, upon that you shall never nave 
a Bill of Review." Hindes' Pra., 5t); 2 Free- 
man, 81; 1 Harri>9on's Cli'y, 141. "This 
Oourt, after the most careful research, cannot 
find one case reported in which a Bill of Re- 
lUfW h$A bMAatlowedooLthtdiaGOTiiyof Btw 



witnesses to prove a fact which had befoR 
been in issue; although there are many what 
Bills of Review have been sustained on tlM 
discovery of records and other writing relatii| 
to the title which was generally put in issua 
The distinction is yerr material. Written evi* 
dence cannot be easily corrupted — and if it 
had been discovered before the former hearing 
the presumption is strong that it would hiw 
been produced to preyent further litigation sai 
expense. New witnesses, it is granted, may 
also be discovered without subornation. Ml 
they may easily be procured by it, and tk 
danger of admitting them renders it highly 
impolitic." " If, then, wheneyer a new witaca 
or witnesses can, honestly or by subomstioft. 
be found whose testimony may probaUj 
change a decree in chancery or an award, a 
Bill of Review is received, when will than 
be an end of litigation T And particulariy 
will it not render our contests for land almoU 
literally endless ? What stability or certaintf 
can there be in the tenure of property? The 
danffers and mischief to society are too £reit 
to be endured." Respass vs. McClaniSiia, 
Ac,, Hardin, Supra. " The rule is well settlsd 
that, to sustain a bill for a reyiew or new trial 
at law, the evidence, if it applies to poiati 
formerly in issue, must be of^ such a perma- 
nent nature and unerring character as to pre- 
ponderate greatly or have a decisiye influenet 
upon the evidence which is to be overturned 
by it." Finley ys. Nancy, Supra. •' The na- 
ture of newly discovered evidence must be 
different from that of the mere accumulation 
of witnesses to a liti«ited "fact.' ' LiTingston 
vs. Hubbs, Supra. Such is the familiar doc- 
triue to be found in the books sparsim, sod 
without authoritative deviation or questian 
since the days of Chancellor Bacon, it coo- 
eludes the case as to the discoveries we sre 
now considering. Besides they, when bcruti- 
nised, amount to nothing which, if admitted, 
could effect the decree. 

Hancock's memory is indistinct and uncer- 
tain — see his affidavit and his two depositiooa 
— all vague and materially varying as to facts 
and dates. Moreover, he was not in Kentucky 
between the first of July, 1827, and the date of 
the conveyance from Russell to Southsud. See 
the deposition of Woolley, p. 194, and of Gen. 
Jessup, p. 191. The same depoeitions prove 
that Kussell was not in Kentucicy during that 
year, until after the 8th of July. Coasequeot- 
ly, if Russell made an offer to sell to Hancock, 
it was since, and probably more than a year 
since he conveyed to Southard; and, there- 
fore, if he ever proposed such a sale, it was of 
the equify of redemption, which was in fact 
worth more than $5,000. The fact that there 
is no proof of the same offer to Mrs. Preston, 
as alleffed, is confirmatory of this riew. 

III. The fact proved by Oldham, that Talbot 
sold his Huntsville property for ^,000, would 
have been entitled to no influence had it bseo 
proved before the decree. Talbot prored that 
he considered Russell's land cheap at tlOjOOO 
— ^that» if he had had the money, he would havt 
giYW that imioh in oaih Ibi it. And thai kt 
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oflbred him "$10,000 in HuntsviUe property, 
kmu€s and loU" How much HanUtiUe pro- 
perty Talbot owned when, in 1827, he made 
UM offer, or how moch it was then worth, does 
lUifc appear; nor does it appear when he sold 
te $4,000, nor how much ne then owned, nor 
lunr much he had sold intermediately. Nor 
Is idl this Terr material ; for his offer being 

S 0,000 in HuntSTille property, Russell, had 
acceded to the proposition, would hare been 
CBtitled to property worth $10,000. 

Johnson's explanatory deposition is alto- 
geiher immiU^ial. HaYing said, in his form- 
IMT deposition, that "Russell teas to pay the 
mcmey in four months and take back his farm," 
hm now says, that "if this expression implies 
Uiat Russell was compelled to pay the money, 
it implies more than lintendeelf* and says that 
his personal recollection is, that Russell had 
ih» power or the right to repay Uie money in 
fonr months and ttike back his farm." And 
tkii impre$iion, he now $ays, he derives chieflp 
from the defeasance itself y as his memory "might 
b€ treacherous.'* 

Kow does all this amount to any thin^ sub- 
stantial? According to all the authorities on 
tlftO subject, would not the words used in his 
Imst deposition, as well as those in his first, be 
constructed as prima facie importing a mort- 
Mge? And can his own erroneous construc- 
tion of them change their legal effect? Did he 
not write his original deposition, was he not 
closely examined, and did he not carefully 
prepare his answers? And does he not tacitly 
admit that ho used and intended to use the 
words contained in his first deposition? His 
only explanation now is, not that he did not 
UM or intend to use these precise words, but 
only that he did not intend that th^ should 
bo construed as importing what this Court says 
they legally, mean — in other words, thoush 
the Oourt says that they import a mortgage, ne 
says that he does not think they imply that 
Russell was bound to repay the money? 

Surely this discovery can be no ground for 
a Bill of Reyiew: 1st. because there was no 
mistake in the original deposition; 2d. because 
the discrepancy between that and the last one 
is not material; 3d. because the Court, and not 
the witness, must decide on the legal effect of 
the facts proyed, and the legal construction of 
the words used; and 4th, because a Bill of Re- 
Tiaw is never allowed for the purpose of ex- 
plaining the testimony of a witness. Were it 
permitted the consequences would be mon- 
strous. 

IV. Of the alleged extract of a letter from 
Russell to Wine, dated December 19th, 18^, 
there is no proof. It is believed to be spurious 
and false. The purpose for which it has beem 
fabricated was to show that Russell's convey- 
ance to »^onthard was not a mortgage. Tne 
latter, as exhibited, commences wiui this sen- 
tence: "Ton may say to Southard that I shall 
not RE-PURCHASE the estate." If any such 
letter had ever been received by Wing, redeem, 
and not re-purehase, was the radicsT word.— 
The extract itself, since it was first written, 
his bean altcrsd by obliterating d««m, aad^ 



inserting pnrchaas, 80 as to make it read re- 
purchase, instead of redeem. This is conclu- 
sively proved by Clark, p. 142; by Smith, p. 
143; Dy Pope, p. 144; and, moreover, why was 
not the whole letter copied? 

This lame and desperate effort, instead of 
weakening, strengthens the grounds of the de- 
cree. If such a letter was ever received by 
Wing, the fact that the word redeem was in 
it shows that the parties understood that the 
contract was a mortgage; and if the whde ex- 
tract was originally a forgery, the same fact 
proves that Southard, when he had it pre- 
pared, used the proper word, redeem, without 
Iniowin{[ that tnere would be any equity of 
redemption after forfeiture, and after Ruasel 
had agreed to waive it- -and to show fals^y 
that he had waived it was doubtless the ob- 
ject of the forgery — ^but finding, after the de- 
ores of this Court, that he was mistaken in 
that, the word re-purchase was fraudulently 
subsisted for redeem. 

V. The Alabama schedule was known 
and relied on in the original suit, and could 
not be useful for the purpose for which it is 
changed in the Bill of Review. 

VT. The failure to sell the land when offered 
at auction could have no influence — ^and if it 
ever could, it comes too late, as it ought to 
have been known by Southard during the 
pendency of the suit to redeem. 

Having thus presented an outline of the 
facts of this case and of the principles which 
should govern the decision of if, we will not 
amplify t)y argument to make it more manifest 
than we presume it already appears to the 
Court, that there is no plausible ground for 
reversing tlie decree dismissing the Bill of 
Review. 

There is no complaint that, in the opinion 
of this Court sought to be reviewed on alleged 
discoveries of new proofs, there was any error 
of law apparent on the face of the decree or of 
the record. Nor is it pretended by Southard, 
in his bill, that this Oourt erred in its con- 
struction and application of the facts embodied 
in the original record. He would not have 
been allowed to file a Bill of Review on any 
such allegation had he chosen to make it- 
Webb vs. Pell, 3d Paige's Ch'y Rep's, 368; 
Dougherty and wife vs. Morgan's Ex's, 6 Hon.) 

ld«f. 

It would be -unforensic and impertinent, 
therefore to attempt by argument to vindicate 
that opinion. Were it necessary or proper to 
do 80, we should expect to sustain it, beyond 
all question, on the grounds on which the 
Court was pleased to place it, and on others 
also which the Court viewed as superfluous in 
a case so plain. The opinion as rendered is 
even beyond the power of the Court itself, ex- 
cept on some new and extraneous matter or 
documentary proof, brought before it by the 
Kill of Review, and of such a material and 
decisive character as to satisfjr the Court that, 
had it appeared in the original record, the 
original decree of the Circuit Court would 
have been affirmed . instead of being, as it was, 
'^reysnwd. 
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IToBach m&Her or proof, as ire intiit, it prt- 
Motcd. On the eontrarj, the record of the 
Bill of Reriew only strengtheDB the sroiindt 
on which this Court decTMd a rererBal. 

1 . Wood's yerscity has been placed bejond 
qnefction bj the triumphant manner in irhidi 
it passed, not only unscathed, but emblazoned, 
through the furnace to irhich Southard ren- 
tured to subject it. 

2. ChambBrs, (page 183-4-5,^ a new wit- 
ness, proves that D. R. Southard is a man of 
bad chaiacter, not to be beliered on oath — 
tibat James Southard was exacting and orer- 
reaching in his contracts, and a usurer — ^that 
he traded chiefly on D. R. Southard's capital 
—that said James boasted of his banain 
with Russell — said that the claims he haaas- 
aigned to Russell without resource were on 
men of doubtful solvency — that though he 
said he had bought the land, yet at the same 
time he said afio that Russell had a right, 
within four months, to "redeem"— and that he 
was disabled from doing so by the lots of his 
cotton crop and gin. 



3. Bullit, (p. 101,) Speed, (p. 109-3.) Bal- 
lard, (108,)--«11 men of bigfa cnaracter,testilV 
that D. R. Southard's chaiacter for rexacity n 
bad. Theee, too, are all new witnesses. 

4. Southard's conspiracy to seduce Wood 
Inr aconbinatioBwithI>e(3in|^and others, hit 
ofttr of bribes, and, after using Deering, his 
suicidal attempt to destror his oVn tool's 
character, afford a sample oi his false conduct 
towards Russell, and ef^thefhradulent manner 
in which he prepared this and the originil 
case. And in this conduct of this bold, reck- 
less, and perserering litigant, the Court finds 
an appoaite and persuasiTo illustntioD of the 
wisoom of the rules established, as we think ' 
by -the authorities we have cited, for regula- 
ting Bills of Reriew.* 

QEO. ROBERTSON, 
0. 8.M0REHEAD, 

*The Court affirmed the decree of dismis- 
sion. 



PRELECTION. 

A lot of 20 acres of land, in the city of Lonisville, having been di- 
rected to be sold, by a decretal order, for paying a debt of about 9400, 
which had devolved on the owners, who were all infants — ^Bainbridge^ as 
thier volunteer friend, made a private contract with John I. Jacob, by whicli 
he was to have the whole lot for $800 — but, as a sale of more of the 
ground than woiUd pay the debt would be illegal and void, they agreed 
also that Jacob should, ostensibly, buy the whole for the debt — ^which was 
accordingly done — and the Commbsioner having reported that no per- 
son would pay the debt for a less quantity, the Court, ignorant of 
the facts, confirmed the sale. 1. Bill filed by the Heirs to set aside the 
sale was disnussed by the Circuit Judge, and the Court of Appeals having 
affirmed the decree, the following petition was filed for a re-hearingf. 
But it was overruled sub siubntio. *' 
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SIMBALL'S heir$, ) 

»«. > Petition for re-htaring, 
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The opinion deliyeredby Jndge Hise in this 
case, as the judgment of this court, professes 
to recite all the material facts "precisely" as 
the record exhibits them. Instead of doing 
10 it has omitted essential fiicts on which we 
relied with more confidence than on everything 
else. The omitted Untts were, we presume, 
orerlooked, and not considered by ^e court. 
The facts to which we idlude are: 1st. Those 
conducing to show that, had the land been 
sold without the interrention of Jacob, one 
half of it, at the utmost, would have satisfied 
the decree. 2d. Those conducing to show 
that Bainbridge would never haye permitted 
more than about half of the land to be sold 
under the decree; and 3d. Those showing that 
money enough to satisfy the decree would have 
been obtained by loan or by the sale of slaves 
or other prtperty before Bainbridge would 
have permitted a greater sacrifice than was 
made by his agreement with Jacob. 

The opinion assumes that, if Jacob had not, 
by his private agreement with Bfunbridge, 
agreed to pay $800 for the whole lot, it could 
not have been sold for more than the amount 
of the decree ($457,) and would have been 
thus sold. The only reason assigned, or which 
could be imagined for that conclusion, is the 
fitct, that, at the mock sale made by the com- 
missioner, Jacob bid the amount of the decree 
for the entire lot, and no person bid that much 
for less than the whole! With due respect 
we may say that this fact, when analyzed, 
leads to no such conclusion, and that other 
fikcts, not stated and probably not considered 
by tiie court, make it altogether improbable 
and unreasonable. If the fact that no person 
bid against Jacob could authorize the deduc- 
tion that, had he made no private purchase, 
■till he would have bought the whole lot for 
the amount of the decree without any compe- 
tition, this court musthavjB erred exceedingly 
in not tolerating a like inference from the same 
facts in Wilson's v. Wilson, &c., 9 B. Monroe. 

Bainbringe proves that itwas with hesitancy 
and reluctance that he finally consented to let 
Jacob have the lot for $800 — he certainly 
would not have taken less. He and Alexan- 
der Pope, both wealthy men, had offered to 
borrow, on their own credit, money to satisfy 
the decree; and, scarce as money may have 
been, there could be no doubt that their en- 
dorsement could have procured Uie loan of 



enough for the exigency. Moreover, Bain- 
bridge proves that Simrall's heirs and admin- 
istrator had several valuable slaves and other 
personal estate. The inference from diese in- 
disputable facts, all of which seem to have 
been overlooked by the court, is, that either 
other property would have been sold to pay 
the decree, or that Bainbridge and Pope 
would have procured the amount of it by loan; 
or that} if a decretal sale had been £urlj 
tried, Bainbridge would not have permitted 
the whole lot to be sacrificed fbr $457. That 
the whole would not have been sold is not 
only rendered almost certain by some of the 
foregoing considerations, but is Inade quite 
sure by the fact that Jacob gave $800 for the 
whole., and consequently wo^d certainly have 
given $457 for something less than the whole 
of a lot which sold for $6,000 in 1818, and 
would now sell for $150,000. But Jacob 
having agreed with Bainbridge to give $800 
for the whole, provided it should be fonnalh 
knocked off to him by the commissioner for 
the amount of the decree, Bainbridge would, 
therefore, neitlier borrow the money, nor raise 
it by the sale of other property, nor bid against 
Jacob, nor, if he could prevent it, permit any 
other person to bid against him. He testifies 
that, after he had made the fiinal arrangement 
with Jacob, he considered the land as sold and 
could not have made or sanctioned any other 
disposition or sale of it. And he also testifies 
that, at the commissioner's ostensible sale. 
Dr. Wilson, with whom he had tried to ne- 
gotiate a private sale, inquired of him whether 
he had effected any such sale, and he repUed 
that it was all arranged mih Jacob, and that, 
thereupon, Wilson left the ground. ThiB §un 
probably prevented others, as well as Wilson, 
from bidding, as it should be presumed to 
have been known to others, especially all who 
were present at the sale and whom Bainbridge 
would, of course, not allow to bid, because 
competition would frustrate the arrangement 
with Jacob. This seems to be all moiaUy 
certain, but it is neither noticed in the opiaioe 
nor could, we apprehend, have been consid- 
ered by the court. Hence, we feel authorised 
to say that, without facts and agsunst oonda- 
sive facts, the opinion assumes that, had not 
the arrangement been made with Jacob, tht 
whole of the lot would '^robablj" have bea 
^•old to satisfy the decree. And had nooi of 
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the foregoing considerations appeared, not 
only Would there be no sufficient ground 
for the assumption, but it would be crushed 
by the tacit admission, by Jacob, of the alle- 
gation that, without his interference, half of 
the lot or less would have satisfied the decree. 
Under our Code of Practice that allegation 
should be taken for confessed; and the same 
consequence would result from the application 
of the common law principles of equity. An 
answer must respond to every material allega- 
tion explicitly and without evasion. Story's 
Equity Prac., sec. 852. If the fact charged 
be within the respondent's personal knowledge, 
he must answer positively, unless the fact be 
so ancient as to authorize the presumption that 
the respondent's memory of it has become dim. 
Lord Clarendon fixed seven years as a period 
beyond which the memory should not be re- 
quired or presumed to go. But beyond that 
time the answer to an allegation once within 
the respondent's personal knowledge, though 
it need not be positive, must state explicitly 
and fully his "belief." Ih, sec. 854-5, and 
notes. 

The same authority shows that, when the 
fact alledged had never been within the respon- 
dent's knowledge, he must respond fully and 
directly as to his belief concerning it; and that 
in any of those aspects of the case, silence is 
taken to be an admission of the fact charged. 
See 5 Dana, 80; 7 76. 29G; 3 B. Monroe, 13; 
Ih, 185; 4 lb, 488. 

In this case it should be presumed that Ja- 
cob knew whether, at a fair public sale, unaf- 
fected by any private arrangement, less than 
the entire lot would have satisfied the decree, 
because he certainly knew whether he himself, 
would have bid the amount of the decree for a 
portion of the lot. But, as to that allegation he 
is dumb — he does not even intimate any opinion 
or belief. A general denial "of all other alle- 
gations," not responded to, would be no re- 
sponse. Story, sec. 852, mpra. But Jacob 
did not make even such denial, he only said 
that he required proof of the allegations he 
had noticed, "as he does of all the allegations 
not herein admitted." The fact that half or 
less of the lot would have sold for the amount 
of the decree should consequently be taken as 
admitted by the answer of Jacob. But the 
court does not appear to have noticed even 
this imx)ortant, and as we think, decisive mat- 
ter! 

On a full and careful consideration of the 
foregoing facts, we cannot think that this 
court would have said or could now say that 
it was probable that, if Jacob had not made 
the armfigement he did, the whole lot would 
have been sold for not more, and perhaps less^ 
than the amount of the decree — nor can we 
believe that the court could fail to conclude 
that either no part of the lot would have been 
sold, or that half or less of it would have sat- 
iffied tiie decree) had not Jacob interrened 



with his secret, and hard, and unlawful ar- 
rangement. 

But the indefensible assumption we have 
been combatting seems to be the pivot on whidi 
the judgment of affirmance turns; consequently 
we have reason to hope that a reconsideration 
of the case will plant a very difierent fulcrum 
on which no Other than an essentially difierent 
judgment can rest. 

The court virtually concedes, as every en- 
lightened tribunal must concede, that the com- 
missioner's sale was void, and that, conse- 
quently, Jacob acquired and held the lot in 
trust for the original owners, who were infants, 
and never did anything to estop them to assert 
their equity or omitted to do anything neces- 
sary for maintaining it. 

Then unless, as assumed in the opinion, the 
purchase by Jacob was, in fact, beneficial 
rather than injurious to the infants, on what 
possible or imaginable ground shall they be 
denied the privilege of asserting their bene- 
ficial right and of obtaining, at last, the en- 
joyment of it. 

It cannot be on the ground that the proof it 
insufficient to show that Jacob gave more than 
the amount of the decree for the lot; because 
Bainbridge's testimony to that effect is not 
only unimpeached and uncontradicted, but is 
intrinsically credible, is fortified by the cotexn- 
poraneous letters and accounts found among 
the papers of Mrs. Simrall, aad is made 
conclusive by the character of Jacob's answer 
not denying the allegation, but professing non- 
recollection of a fact which he could not forget, 
and had recited to another witness just before 
this suit was instituted. 

Nor on the ground that the sale, as made, 
was ever ratified by Simrall's heirs; because 
they knew nothing about the contract, were 
incompetent to bind themselves, and neither 
did nor omitted to do any act whereby ratifi- 
cation or estoppel, express or implied, could 
be tortured by the court. Nor on the ground 
that the heirs received and enjoyed the excesf 
of price over the amount of the decree; because 
it was not appropriated, as Bainbridge desired 
and advised, to the improvement and preser- 
vation of their estate, but wift paid to and 
consumed by their mother in fractions during 
two years after the date of the sale; and not 
only is there no proof that the expenditure 
was to their use, but there is no reason for 
presuming that it was, and especially as there 
is not even an allegation or intimation in the 
record that it was. Besides, the fact, if relied 
on, ought to have been litigated and might 
have been established, and even then should 
not deprive them of their land sold without 
their knowledge or consent; because if, during 
infancy, they had consumed the proceeds, they 
did not know it, and a lien on their land for 
the amount would be the utmost equitable con- 
sequence as against them, unless, since the 
period of their infancy, there had been some 
act of implied ratification, fbr presnminc 
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irhjch there ii no pretence, m the Tocta show, 
M far St inch kseKBtire iaiosceptible of being 
demonitrated, thnt thejr did not knoir, onlil 
JutbefbTS the bringing of thii suit, eilherthut 
jMob had bought the lot for f 800, or tww 
tlutit had been their property, or aold u lurh. 
Jmcob'a mniwei wonid elona be infflcient t'i>r' 
their pnipoM: by not mponding to lUe 
allentioa of ignonmce knd non-discoTerr lie i 
•dniti it, u decided hi tbe uialaigoiu cue uf 
WilMU T, Wilitin, 4c., 9 B. Monroe, Bm, I 
in tddltion to tlie admiuion in the plendings, ! 
the &cti proved and the intriniic probabililirs 
retnlling onght to be alooe conclmiTe on ihii j 

Nor, conieqacDtly, on the gronnd of time. I 
There nerer wai a caa* in which the fuels i 
proTed more clearly ignorance and oon-dUrov- 1 
ei7, and more taiufactoTy reatoni whj the I 
dlieorer]', finally made from an accideutnl ' 
eine, vat not and|eoatd not hare been lamie , 
•ooner ^lan it wu. Horeover, Jacob will bi; 
a gainer, rather than a loier, by the lapao of > 
time, eapecially if he ahonld be reqnired lu 
•nrrender oiily half the apoil, the other bnlf 
klone making a etapendoos apecnUtion. — 
^ere can be no poaiible doubt, aa thi» conn's 
Opinion awi In admit, that Jacob illegBlly. 
bought the whole lot fbr S800, without ibe | 
Mithority of th* infant owners, and without; 
Iheirconaent or knowledge; conteqoentiy tbey, | 
and not be, might complain of time and its i 
eonieqnencei. | 

Nor on the gronnd that the commiaiionvr ' 
waanot appritedof the private Brmngemerii; 
between Jacob and Bainbridge aa the volnnicpr 
fiiand of the infanta. It ia altogetner probn- 
ble that the conftniiaioner knew that snch an ' 
arrangement hod been made, and thatJarob, 
who conld not attain hia object unlets the com- 
miuioner ihonld tell the whole lot for the ' 
amount of the decree, communicated to bim ' 
the fact that be Iiad agreed, in that event, tu 
pay S800. Hot it Ja periectl; immattrial I 
whether the commiationer bad luiowlodgrv uri 
the agreement or not, the aale wat equullyi 
lUegil and void in eittier atpect of tliat fnit, . 
and can derive no actnal validity either iront 
the conumMioQer* a report of his official act^ or: 
from the approval of the court, which we-; n | 
matter of conrae without any knowledge of^ 
tiM bidden &ct which madeanapparentlylcgfll I 
■ale illegal and void. | 

Hot on the ground that actnal fraud ii not i 
eatabliabed. Many eircumatanees conduce tn ' 
■how nch traud on the part of Jaeob; but, not ! 
needing any inch retource. We will not iwpU 
on that matter. The undoubted facta ahow 
that the aale, aa reported, was not the inie | 
Hie, and wa* made illegal and void by the . 
private aiTUtsement which controlled and ' 
produced it. Thit waa certainly, at lea^t, u' 
eonatreetive fraud on the inAmn, on the law, I 
•ad on the court; and had there been do cou- 
ttwfinftudfK tmtnntod&m tboiUe-j 



gality of the whole arrangement, if all bed 
been done with the moat pure good faith. A 
sale of more land than waa neceaaary to latit^ 
ibe decree woi nnautboriied and void; the 
actual aale waa of the whole lot, and for exactly 
ihe amount of the decree; had not the private 
And unauthorited late of the whole lot for no 
more than the decree required been made, dthtr 
none of it, or not more than aboiit half of it, 
would have been told. Bainbridge had no 
uutbority to bind the infanta. Jacob knew 
thia, and, while he waa more than willing to 
get the whole lot for SBOO, he knew alio that 
the only way to effect the object waa to agree 
secretly to give that aum for the whole, r^nae 
10 bay lea», and secure a surreptitioai title by 
a formal aale by the commiaaioner to bin fat 
the amouut of the decree without competitkHL 
ilii illegal arrangement with Bainbridge ae- 
I'ured and effected thi* — then wa* no rival 
bid becaoae itwoutd have been unavailing, for, 
liad any perton ventnred to bid the amount of 
the iJecree for leea than the whole lot, Bain- 
bridge, considering himaeir bound to Jacob, 
H'ould not have pannitted a sale of part; aid 
conaequCDtly there must either have been no 
sale or Jacob must have been the pnrchaier of 
the whole lot for the atnotmt af the decree h 
agreed and effectually pre-arranged. It can- 
not, we think, be poasible for the cotirt, on ■ 
review of all the facta, to adhere to die tnggea- 
tbe opinion that the arrangement be- 
tween Bainbridge and Jarob was merely hy- 
pothetical, and ahonld not be pretumed to 
bare influenced the official sale nnder the it- 
cree. Had thia been so, why wat the privtic 
contract made! If,withontaotneaach anaDgt- 
nient, Jaiob could have bought the wboli of 
ttie lot for the amount of the decree, why did 
be agree to paynearly double that sumT 'The 
nnawer ia obvioni and inevitable: the privaia 
contract was tht tale, and teeured, aa wat in- 
tended and arranged, the mere (orm of official 
sale of the whole lot to Jacob for the amount of 
[he decree. How then conld it ever be re- 
peated by the court that it it not probable tbU 
the contract for the whole lot at 9800 had aej 
inflttCDce on the tale, and that, if that airange- 
laent had never been made, it ia probable thu 
Jacob would have bought the whole fbr Hi', 
or lest. The court ^ not Ihna atvuma o 
reaton in Wilson's heirs v. Wileon, te., 9 B. 
Monroe. 

Not only was the private tale intended It 
prevent a public tale of a fraction, bnt it pre- 
vented Bainbridge from borrowing the mowv 
or selling other proper^, and compelled hm 
10 eell the whole lot and nominally for only 
tilt amoont of the decree, widiout the pririlef* 
of bidding against Jacob. The caae i^ then- 
fore, just such in prindple as itwo£ bavt 
been, had Jacob bid S800 at the comntinioB- 
cr'a sale, and induced a report thM he wat tte 
highest and only bidder, aitd backms the par- 
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But the court, in its opinion, teems rerj 
prop«rlj to repadiate every other groand for 
the affirmance than the assumption that Jacob 
was fairly the highest and only bidder, and 
would haye bought the entire lot for the amount 
of the decree or less, had he made no contract 
with Bainbridge. And if this be untenable, 
as it appears clearly to us to be, we cannot see 
bow a change of the opinion and a rerersal 
of the decree of the circuit court can be rea- 
sonably or consistently avoided. That ground 
being remoyed, the case, in its best attitude for 
Jacob, is one of implied trust resulting to in- 
fant heirs from an illegal and yoid purchase of 
their land without their knowledge or sanction, 
and which trust the court, on their application, 
must enforce unless thejf had done something 
which renders it inequitable. It is not alleged 
by Jacob, or intimated by his counsel, £at 
those heirs haye done any such thing them- 
selyes, or that any other person, who had 
authority to act for and bind them, has eyer 
done any such thing. Then the case is a plain 
one on general and well established principles 
of equity, and which haye been recognized by 
this court in Wilson's heirs y. Wilson, supra. 

The opinion deliyered in that case settles 
this; and in our judgment both opinions cannot 
stand as exponents of the law of the land. 
One of them must be wrong. Though the 
facts of the two cases may be, in some slight 
degree, circumstantially (Afferent, yet, in prin- 
ciple and eyerything else essential, they run 
on all fours together, and are substantially 
identical excepting only in two particulars, 
which make this a stronger case for relief 
than that in 9 B. Monroe. In the case pub- 
lished there may haye been actual iiraud. But 
this difference, if existing, would be immate- 
rial, for trust resulting from illegality would 
be as effectual for relief without, as it would 
be with the incident of actual fraud; and this 
is yirtually decided in the reported case, which 
recognizes the doctrine that the trust resulting 
from an unauthorized priyate sale of an entire 
tract of land for a much larger sum than that 
for which a sale of as much only as should be 
necessary to pay an adjudged debt was decreed, 
and a public sale,' pro/ormOf of the whole tract 
for the amount decreed, for the purpose of 
confirming the priyate sale, was a sufficient 
ground for setting aside the sale and restoring 
the land on equitable terms to the outraged 
infant owners. See p. 276-8 and 280. In 
that case, although the commissioner may 
haye known that iLcks, the only bidder at his 
sale, had made a contract with two of the 
adult owners of the land for paying a much 
larger sum than the amount of the decree, and 
by which contract it waa understood and in- 
tended that he should buy the whole tract 
under the decree and for the decretal debt, yet 
it was neither alledged nor should be presumed 
that the commissioner did not allow reasonable 
time for other Idds, or in any way, acted un- 
fiiirlj at thft mW or did a^irtliiiigto vnfm^\*'BkikM Wag croditd €f tht «9ri9 ifliit 



full and fair competition. And therefore, and 
because also the commissioner had no interest 
in the sale, and both he and Hicks (the pur- 
chaser) may have understood (as they ayerved 
that they did) that the residue of price giyen by 
the private contract was, after satisfying the 
decree, to be applied to the payment of other 
debts exceeding in amount the real yalue of 
the land, and for which it was liable, the court 
exonerated the commissioner from liability 
and decreed relief in fayor of the in&nt heirs 
against Hicks, and on the ground of trust, as 
the opinion will undeniably show. Afler de- 
ciding that a bonajide purchaser from Hicks 
was not responsible, the court, in that opinion 
says: ''Hicks — ^whether he be regarded as a 
fraudulent purchaser or as vender who yiolated 
his trust by selling the land, is, in either case, 
personally liable for the injury which he has 
done to the complainants. Haying receiyed 
and enjoyed, and sold the yery property to 
which the complainants were entitled, and in 
violation of their rights, he cannot protect him- 
self against the consequent liability on the 
ground, however true, that he supposed the 
land was liable for the debts which he agreed 
to pay, and that the arrangement by ¥(hich it 
was subject to them, though irregular, was not 
unjust or injurious. It was his duty, as the 
person acqidring the property, to know that 
the facts existed to relieve his conduct from the 
charee of flagrant injustice and injury, and 
to take care that the price paid by him was so 
applied as to effect the equity of complainants" 
— that is to the payment of other debts for 
which the same land was liable. This proves 
that trust alone arising from an illegal con- 
tract, however honorable, was sufficient. 

To show that, without actual fraud, the case 
was one of resisting trust, the court had pre- 
viously said in the opinion, '<as it is entirely 
certain that the land was not purchased for the 
sum of $42, reported by the commissioner, 
but for a much larger sum admitted by Hioki 
to have been paid by agreement with Joseph 
Wilson and others, it is obvious that, while the 
commissioner's sale for $41 was used as the 
means of passing the legal title in apparent 
compliance with the equity of the complainants 
and their co-heirs, and apparently in extin- 
guishment of it, the real purchase was for a 
much larger sum, and by private or indi- 
vidual arrangement. The real subject of 
the private, as well as the public sale, waa 
the equity of all the heirs which was perfect, 
except for the charge of $41" — page 276. 
The opinion then puts the illustratiye question, 
whether, if, instead of the private afpreement 
which was made, Hicks had agreed widi an 
opposing bidder to give him the same sum nol 
to bid against him, 'Hie would not hold die 
land in trust for the owner, except to the cat- 
tent of the ostensible sum for which it wm 
sold under the deereel" And tiien adit: 
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hein, (that is, to all the land which should 
not h« necessary to paj the decreed debt,) 
could not, by any agreement with such of them 
as were present, extinguish the equity of those 
who were absent merely on the ground that 
they were co-heirs, and much less on the 
ground that they were infants. He could not 
fairly extinguish their equity except by pur- 
chasing it from them or their agent, and he 
could not repell it except by some fair claim 
against the land, or at least against them per- 
sonally. If he intended to acquire the interest 
of the absent heirs by the arrangement with Jo- 
seph Wilson, (their brother,) he did not ac- 
quire it any further than the acts of Joseph 
were authorised or ratified by the others." 
Again, on the next page, the court says: *'Un- 
der these circumstances we cannot doubt that, 
if Hicks had retained the land, the complain- 
ants would have been entitled to reclaim their 
respective interests in it subject only to the 
proportioned burthen of $41." 

And finally, on page 380, in disposing of 
the lapse of time, (15 years,) the court said: 
"And, as upon the pleadings, it is to be as- 
sumed as against him (Hicks,) that complain- 
ants had discovered the fact and their rights 
but a few months before the filing of their bill, 
and, as in cases remediable in equity alone on 
the ground of fraud or trust, time does not run 
as a bar until the facts for constituting the 
fraud or trust are known or should have been 
known to the party injured; and, as in this 
case, it does not appear that there was any 
circumstance known to the complainants which 
would have led them to such inquiry as would 
have put them in possession of the UlcXs which 
oceurred during the infancy of at least six of 
them — we are of the opinion that neither the 
statute of limitations nor the lapse of time can 
operate as a bar to their claim." 

It is evident that the leading and decisive 
principle by which this court was led to adjudge 
Hicks, as purchaser for the amount of the de- 
cree at the commissioner's sale, liable to the 
infant owners, was that — as he, in fact, by an un- 
authorized private contract, gave a larger price 
estimated as the value of the entire tract, and 
which Bhowed that more was sold by the com- 
missioner than he was authorized to sell or 
would probably have sold had there been no 
such private sale, and that, therefore, the in- 
fant owners, who were not bound by that pri- 
vate contract, still retained their equitable 
right — consequently the purchaser thus^acqui- 
ring the legal title held it by an implied trust, 
to their use. In applying that principle to 
the facts of that case, die eourt only recognized 
a long and well established doctrine of our 
equitable jurisprudence. That was undoubt- 
edly the ground of the decision against Hicks 
and adjudged, as itself alone, a sufficient ground 
even if actual fraud had been an additional 
ground. Then, so far as Simrall's heirs claim 
relief in this case* in what essential feature 
ioM UiaalttiAUj oiffiNT fromthftCMeindB. 



Monroe? The difference between the amount 
of the decree and that given by the -private 
contract was greater in Uie latter than in our 
case. But that circumstance has no effect on 
the principle which equally applies to both 
cases. And in some other respects, as already 
asserted, our case is stronger against the pur- 
chaser than the case reported: 1. In ours a 
stranger made the private and attended the 
public sale as a volunteer friend of unconscious 
infancy; in the other, an adult brother and 
joint owner made the private sale and at- 
tended the public. 2. In the reported case 
the purchaser was informed and probably be- 
lieved that the whole amount given by him 
was to be applied to the payment of debts for 
which the land was bound, and which, at least, 
equalled its value, and may, therefore, have 
believed a sale of the whole tract would be 
necessary, and that, consequently, the infant 
owners would be benefited by his ptivate pur- 
chase at once of the whole; but in our case 
Jacob had no such equitable excuse — he knew 
that a sale of more than half of the lot would 
not be required, and that nearly half the sum 
he gave for the whole of it would be paid to 
the widow, to be used and spent as she might 
choose. And if, in one case the private con- 
tract bound Joseph Wilson and prevented 
him, as probably others, from bidding at the 
public sale, in the other case the private sale 
bound up Bainbridge, and certainly prevented 
him, and almost as certainly others, from 
bidding against Jacob at the decretal sale. In 
the case cited from 9 B. Monroe, the court alto 
decided that it was incumbent on the purchaser, 
as in every case of constructive frand, to prove 
satisfactorily some sufficient ground for barring 
the resulting equity. Then, to show such re* 
pellant ground, the burthen of proof de- 
volved on Jacob. He has furnished no such 
proof. 

Then how can it be said that the principle 
of the decision in B. Monroe is inappUcaMe to 
our case? We have no doubt that the reported 
decision is right; and if it be, we cannot pos- 
sibly see how the opposite decision in our cafe 
can be right. 

And as to the lapse of time also, our case 15 
much stronger than the other against its op- 
eration. In the latter there was nothing bat 
infancy, and the constructive admission, by 
the ansveer, of the alleged non-discoveiy. In 
ours the same reasons are conclusively forti- 
fied by the nature of the case and by sevenil 
additional facts indisputably proved. 

Wherefore, as counsel for Simrall's heir?, 
the undersigned feel constrained to ask the 
court for a re-argument and thorough recon- 
sideration of this case; and, while they most 
earnestly desire, they cannot but confidently 
hope, that their petition will be granted, for 
the following principal reasons: 

1. Because they desire, and the case emi- 
nently deserves, a careful investigation and 
dolibmte dociiioB b J a inll ooinrt'-Hnilly thiet 
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of in memben ptrtieipatiiigin the opinion n 
itndorod* 

f. Becansey for reMoni harein viggotted 
and othen which would be niged in a re-argn- 
gunent, they beliere, and, with becoming re- 
gpect, declare that the dedtion songht to be 
roTiewed is radically wrong, is incontistent 
with the principle of a former decision ap- 
prored by the country, and is founded on 
deductionB not (udr unsustained by the facts 
stated in it, but eflnctually repelled by other 
facts not stated and probably not noticed by 
the court; and they, therefore, respectftilly 
fuggest that, should Uie court even adhere to 
the same judgment, it is due to the parties, to 
the court, and to the Kentucky bar that the 
judgment should be accompani^ by a state- 
ment of all material facts as appearing in the 
record, and should bo made to rest on some 
other, and more tenable and consistent ground 
than that on which the late opinion seems to 
place it. 

8. Because, with equal conftdence and re- 
spect, they belieTe and declare that these two 
decisions, so antagonistic in effect, are based 
upon a perfect parallelism of principle and 
essential facts, and cannot, therefore, both 
stand; uid that, conseouently, the dignity of 
our jurisprudence and tne authority of our ad- 
judged cases would be promoted by such 
changes of die one now within die power of 
the court as to make them appear to harmon- 
ise on the facts as they really are. 

4. A reconsideration and decision by all 
the Judges will make its final opinion, what- 
ever it shidl be, more authoritatiye, more sat- 
isfactory to the unsuccessful party and- to the 
profession, and doubtless far more satisfactory 
to the court itself. 



5. Because— as the most Ullustrious old 
Judges of England commended their dedsiona 
and narmoniied the law by their prudent habit 
of disregarding the false pride of prompt and 
infallible judgment and considering only their 
judicial duty and reputation, ana therefore 
patiently, and eyen anxiously, re-hearing new 
and important causes until they were perfectlT 
satisfied — so this court, by following that sm 
and wise example in such cases as this, would 
relieye itself of all unquieting apprehension of 
judicial error and iigustice, and would greatly 
commend its own decisions, exalt its own 
character, and ensure that general confidence 
and respect which the public interests require 
that a court of the last resort should command 
and possess. MorcoTer a reconsideration can 
do no harm, and may do much good; for, if 
it shall only confirm the opinion delivered, the 
result will be more satisfactory and the decision 
more authoritatrre; and, if it should lead to 
any essential change in the opinion, the court 
would be rescued from the possible imputation 
of hasty error, and would probably rescue 
suffering litigants from iiuasticc. 

6. Because the decree of the court may be 
consistently reversed in such manner as to 
leave Jacob a handsome speculation on his little 
investment, and, at the same time, secure to 
Simrall's heirs a very comfortable portion of 
that patrimony of which, by an illegal act, he 
has so long deprived thert. And surely, in 
such a case, if the court should be perplexed 
with doubt, it ought to incline to a decision so 
harmless to the one party and so beneficent to 
the other. 

BOBERTSON & MOREHBAD. 
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Having been elected three times flucceflflively to the House of Represen- 
tatives of the United States from "the Garrard Dialrict;' Mr. Robertson 
resigned the whole of his third term, and made the following Valedictory 
Address to his constituents through "The LUMINARY," of the 11th 
May, 1821. y 
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• ^T *ijro /*^ Electors of the ^Seventh 
"r.w'./j • ' ■ Congressional District of' Kentucky: 
1- .'^^IJ^Tellow-Citizexs — I have this day re- 
^jti^ed my seat in the Congress of the United 
'^ .Rotates! . This I considered proper, after the 
. ,/i • iliost grave and deliberate reflections on my 
- I'i ] 'dutieslfo jon, and to those to whom I am bound 
.; / *'\jrt other imd more sacred ties; and I hope you 
* "'will l^cli^Te that I have not taken this course 
: from motives of interest or convenience, nor 
; ■ "without the most respectful attention to your 
* '.^«laims.i on my services, and a becoming 
.- ' '. sense 6f gratitude for your kindness and in- 
iilgeifbe. If my circumstances and private 
;^ties would have permitted me to consult free- 
my own inclination, I would have remained 
)n ^oiir service as long as my conduct should 
Q,b];a]p your approbation and your suil'rage. 
'o'No situation under the Federal Constitution 
'. could .present as many attractions to my taste, 
. uy patriotism,, or my ambition, as the one 
.' which I have now abandoned; and no ordina- 
ry consideration could have induced me to re- 
livqip^h it; but the health and condition of 
mjf family — their increasing claims on my care 
. aiid attention — and circumstances of business 
aud- '^rtune, left me no prudent alternative. 
•• Idetermincd, therefore, after some hesitancy, 
ane^' the most anxious endeavors to ascertain 

• my cfuty, to retire from a station in which 
.J.belicvc'l that I could not much longer con- 

- tinuo without a violation of the most sacred 
' -a^d paramount duties. And having formed 

•this resolution, I considered it my duty to ex- 
. . ccute it without longer delay, for the purpose 
, of giving you sufficient time to select with full 
;. discretion a successor, and without unnccessa- 
: fy inconvenience, at the next annual election 
. of .S>atc Representatives. I hope that the time 
.. wMch L have given you will be amply sufficient. 

• I WiSiild have given you even more, if I had 
' do^ felt it my duty to give a respectful con- 
.. sideration to the opinions and solicitations of 

• friends. 
•* When you duly appreciate the motives 

-which, (and which alone) influenced me on 

. thU' occasion, I have the fullest confidence, 

'. fi:oin the liberality and indulgence with which 

you have always considered my conduct, that 

you will approve my resolution, and aciiuiesce 

.' .'without censure, in my decision. It is under 

this hope, and for this purpose that I now, for 

' the. last time address you. It is, I assure 

■ you^ with reluctance and regret, that I leave 

your- service; reluctance produced by a recol- 

. lection of the strong obligations to serve you, 

.which your repeated acts «f favor have imposed 

on. me; and deep regret resulting from the 

. nature of the circumstances constituting the 

51 



necessity which has controlled my decision. 
But, among the many embarrassments with 
which, in coming to this decision, I have 
been perplexed, I have derived gratifScation 
and encouragement from the conviction that, 
if my services could, at any time, be con- 
sidered of any value, there is notliing in the 
present condition of the country that could 
oppose my retirement now; and that all the 
circumstances of the time I have selected, are 
as favorable to it, as any that might over 
occur. I am happy on this occasion in being 
able to congratulate you on the enviable con- 
dition of our country in all its great interests 
and relations. Never did more tranquility^ 
peace and concord pervade the Union than at 
this moment; and never was there, in any 
country in my opinion, less necessity for na- 
tional legislation. I believe that the less we 
legislate, under existing circumstances, the 
more we shall consult the substantial and per- 
manent good of the community. If we rely, 
as becomes ns, on our physical and moral ca- 
pacities for the principal means of happiness 
and competence — if we encourage industry, 
economy and public spirit, and by a liberal 
and diflusiTc system of education, literary and 
moral, bring into useful operation the latent 
energies of the rising generation — if we will 
adopt and inculcate enlightened, liberal and 
elevated notions of government, and of the so- 
cial, religious and political rights and duties — 
Auch is the benign genius of our institutions, 
and such is the happy posture of the affairs 
that concern our welfare as a nation, that we 
may reach the proudest destiny with which 
hope has ever flattered us, without the con- 
stant multiplication of laws, or an habitnal 
dopenpence on the supposed magic of legisla- 
tion. All things duly considered, we hare 
very little cause of despondence or complaint, 
and much of exhiliration and mutual felici- 
; tation. Never, (I believe,) could the people 
• of the United Atates say with more sineeri^ 
and truth to the national legislature, ''LET 
US ALONK." The most prominent circnm- 
. stances, international and domestic, which 
have for some time agitated our counsels, and 
menanced the harmony and integrity of the 
I Union, having been satisfactorily arranged 
during the last session of Congress, the pros- 
pect before us for years to come, in the most 
comprehensive survey, presents, in the great 
outline of national prosperity an encouraging 
view, and anthorizes the most animating 
hopes of the longevity of our institutions, aad 
of the independence and happiness of our peo- 
ple. I am happy, therefore, in believing, tlmt 
if, under any circumstances, my feeble taleaCs 
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and the little experience which I may have 
acquired in national legislation, could be con- 
sidered by mj warmest friends of any adran- 
tago to your rights, your interests, or your 
honor, the auspicious circumstances under 
which I retire, diminish their utility so much, 
that whether I remain longer in your senriee 
or not. becomes of very little concern, except 
to myself, especially as you will hare no diffi- 
culty in finding others willing and able to 
lenro yon, who have stronger claims on your 
confidence and favor than I can have any 
hope of possessing or deserving to enjoy. 

In taking leave of you, I have the satisfac- 
tion of a strong assurance that, whilst in your 
service, I have done my duty. I know I 
honestly endeavored to do it, by an nndeviating 
adherence to those maxims of public policy 
and public duty which my own judgment and 
conscience recommended to me as best adapted 
to promote tho honor of the goveniment and 
the good of the people; disrec^ardin^ as far as 
possible, personal and locol considerations. 
Many could have served you more ably, but 
none more faithfully. That I have freauently 
erred in probable, but I Hatter myself tnat my 
errors were venial; and [ am proud in being 
able to say that I have no recollection of having 
been reproached either by you, or a disappro- 
ving conscience, with any aberration from 
the principles of political rectitude, or any de- 
reliction of public duty. M^ pnblie life has 
been short and humble; it furnishes no 
incidents to flatter pride or Ratify ambition. 
If in the stormy and difficult times in which it 
was spent, it has been disinterested, firm and 
Btraiglit- forward, I ^hall have fulfilled in its 
results, all my expectations, and have de- 
served as much commendation as I have ever 
desired. If, in reviewing it, I see nothing to 
be vain of, or to extort the applause or admi- 
ration of others, I see, what is more grateful to 
my feelings, that it exhibits nothing of which 
1 am ashamed, or of which on mature reflection 
I repent. But while I recollect no act of my 
public life which I would alter, I confess, 
that I have, more than once, done that which 
I regretted, and still regret, being compelled 
to do by convictions of public duty. In other 
words, my votes have not always been in ac- 
accord with my feelings. Political life, how- 
ever humble or unambitious, is beset with many 
difficulties, trials andperplexities; it is the cru- 
cible of merit, the ordeal of virtue and energy. 
Ho who expects to pass through unhurt and 
seXf-satisfied, and wishes to be able, when at 
his journeys' end, to look back, without shame 
or remorse, on the various meanderings and 
multiform incidents of the mazy path which 
he has followed, must be prepared to do many 
things incompatible with nis individual inter- 
ests, and repugnant to his personal and local 
predilections. jEe must expect to be instructed 
Dy the suggeetioDt of an unbiased judgment, 
frequently to do that which, while his head 
approves, his heart abjures. He mast be pre- 
pared too, to smile witn unmixed contempt at 
oauseleM abuse, and to see his popularitj in 
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ruins without emotions of sorrow, surprise or 
resentment, looking in triumph to its day of 
resurrection. All who enjgage in political' 
warfare should be thus shield^, if they wish. ' 
to avoid ultimate discomfiture and di&fracc: »' 
A firm and honest man should alwavs be 'don- 
tented under the consciousness, if he fall, of; 
having done his duty. He has also for hii-i 
encouragement an assurance from the testimo-, 
ny of all experience, that if, in the btorms of 
faction or momentary popular commotion he^ 
shall be, for awhile, overwhelmed, and lighter 
bodies should be permitted, for a moment, to ' 
mount the bursting wave, the sunshine of- 
reaaon and the calm of sober ju dgment will toon 
return and find him on a proud eminence hieh 
above those ephemeral favorites who co*^d 
vegetate and flourish only in the beams of pop-* 
ular favor, and Cameleon-like, live by Eniiffiag 
air — ^the breath of popular applause. "Popu- 
lar applause" is gratifying to all good men, Doi 
. there is danger, if pursued too eagerly, of its 
becoming an ignis Jatuus to decoy us into error. 
No wise man will be insensible to the appro- 
bation of his feUow-men, or indificrcnt about 
obtaining it; bu4; no honest man will ever at- 
tempt to obtain it in any other way than by 
endeavoring to deserve it. The popularity 
which is gratifying to an honorable and eleva- 
ted mind, is not that evanescent capricious 
thing that must be^ conciliated by caresses, 
and purchased by dishonest compliances, but 
that high and constant sentiment of esteem 
which follows virtuous actions, and is their 
best reward, next to the approbation of a sound 
conscience, which it will, sooner or later, grat- 
ify and prosper. 

1 have been anxious to obtain your appro- 
bation, but more so to secure that* of my own 
conscience. The last I know I enjoy — the 
first I have endeavored to deserve. An(i I en- 
jcy a sentiment the most gratifvin^to my feel- 
ings, in having good reai^oL to Wlieve that my 
feeble efforts to do my duty, in your service, 
while thcjy excite no sensation of remorse in 
my own bosom, have been crowned with your 
approbation which is the conaummauon of mj 
hopes, and the highest achievement which my 
amoition ever sought or my vanity expected. 

The connexion which has hitherto subsisted 
between us as constituents and representative 
being now dissolved, I avail myself of this first 
moment after becoming a private citizen, to 
tender you, in the plenitude of unmixed grat- 
itude, my warmest acknowledgments for the 
friendship and good opinion which you have 
so frequently ana so signally maniiested to- 
wards me. I shall long cherish a grateful re- 
collection of those flattering testimonials. Ser- 
vices which my capacity and situation will 
permit me to perform, you may at any time 
command. 

Accept my most earnest wishes for your 
welfare, Individually and eoUectiyely, and 
believe me to be, with sentiments of the most 
profound respect. 

Your friend, and your humble servant, 

O. ROBERTSON. 

LAsrcAsm, 1st May, 1891. 
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